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IN THE SUT'REEME COURT (F THE STATE OF
CALIFOENIA

GOTDEN STATE WATELR COMPANY,
Felitioner,

V.

TURLIC UTTILITIES COMMMISSION OF THE STATE OF
CALTFORNIA
Respondent.

Decisions Nos, 20-08-047 and 21-09-047

Of the Publie TItilises Conumission of the Stade of California

AMENINED PETITLON PO WEIT OF REVIEW
IN CASE 3265058

TOTHE HONORABLE CHIET JUSTICE OF THE STATE CGF
CATITORMNIA AND THE HONORABLE ASSOCTATE
JUSTLOCES OF I'HE STUPRERE COTURT OF CALTFORNTA;
tioldon State Waler Company (“GEWOE™ petitions thia
(ot to review Deciaion 20-08-047 Chupugt 27, 20200 {MTemision™)
and Decision 21.08-047 (Beptember 27, 2021) ("Rehearing

Demial™ of the Califorma Publie Ufilifies Comrmizsion

(“Cloommizsrion™. Coples of the Decision and the Behearing Thamal

areg attached horeto.
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CEERTIFICATE OF INTERESTED INTTTIS Ok PELERSONS

Patitioney (x5WO certifies that it 18 directly and wholly
owned by American Bhales Water Company, s publicly held
company with over 2,000 sheareholders. G3WC also certafies that
1t knows of no olher anlity or person who has a finanmal or ether
inerest o the outeome of this prococding that the justices ahould
conzider in detarmining whether (o disqualily themselves, beyond
noling that other utilitieos (Liborty TTolities (Tark Walery Corp.,
Liberty Utthtics (Appla Valley Banchoas Water) Corp., California-
Amcrican Water Company, and California Water Servce

ompanys pavtigipated in the Calilornia Public Ciiliting
Commission proceeding to which the Decision relates, and the

outeome of this procecding eould affect thoee wlilibies.

Tated: October 27, 2021 Rospootfully submitied,
WINSTON & STRAWN LLP

By, Asf Jogeph M. Korp
Joscph M. Karp
Winston & Strawn LLFP
Altorneys for (olden
Siate Water Compony
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JUORISDICTION

1. {nder Califurniy Pablic Utilities Code Section 1756¢f),-
“review of decislonz pertaining solely to waler corporatinns shall
be by petitiom for wreit of review in the Buprema Court, exeept
that review of complaint or enforcemnent proceedivng: may be in
the court of appeal ar the Supreme Court.” Jurisdiction over this

Petiticn Hes cxelugively in thia Conrt.

Z, "Within A0 days after the [Clommission issues its decision
danying [an] application for reheaving . | ., any agevisved party
may pelition for a writ of voview in . . . the Burreme Court for the
purpose of having the lawlulness of th :‘w.g,mal ooy or deaision
e of the order or decision on reheaaring inguived into and -
determined.” Sevtion 1755(a), GIWUC snught rehearing of Lhe
Deacision on Ostobge 5 2020 and fled ite Petition (*(riginal
Petation™) wit-E:;]:is Court on bay 28, 2021, bocanze the

G rﬂuﬂ;iun neither granled reheaving within 60 dayve nor
axtended the effeclive date of the Decigion. See Section 1738(h).
On Junc 15, 2021, thiz Court approved Lhe Commission’s requesk
to hold this matter in abeyance pending resalution of several |
applications for rehearing, including G8WEs, On Septamber 27,
2021, the Commizsion denied all the applications for rehearing,

malang this Amended Petition timely,

1 Tnless olherwise stated, all siabutory section references herein
{"Dection” are to the California Public Tlilities Code {“Cada™.

.



3. A petition under Hectdon 1754 1a the “sole means provided
by law for judicial veview of B [Clommission declsion.” Coasworners
Lobby dguinst Monopolies v, Pub, Uil Comm® {1979 25 Cal.ad
£01, 801, A eourt may not deny roriew of an apparently
merrtaoriovy petition, PGEE Corp, v Pub, L Conun’n (2004
118 Cal App.dth 1174, 1185,

PARTIES

4, Petiticner GIWE ia o Califormia “waler corperation™ under

S-xfion 241 and a “publie nidlity” under Beclics 2146,

i Rn:-!ﬂpnﬂdﬁ?lt'ﬂmn_r:_}iaaloﬂ is ihe administrative agenoy
charged with re HLllH.ﬁJlHr-];qﬁl‘]i{:_uﬁHtiEE undar Saction & of Arvlicle
Kl and related provisions of 1‘.11;&31']'jf1_;|}_'11_1'_a Copstitution wnd
under rhe ublie Tililies Act.

——— =

RELATED CASES ST
S
&, Mo related cazes are pending before any sourl., i

IMPORTANCE OF TIHE ISSUES RATSED BY TIIIS
PETITION

—

7. GEW aslke thia Court to roview Ovdering Parapraph 3 of
the Dearsion ("Bevaoalion Ordse®), revoking the Comroissinn’s
prier authorieation for water utilities to uan certain regulatory
mechanizing that are crifical o peomoting walksr conservation—
the Water Hevenue Adiustment Mechaniam ("WEAR™ and the
Modified (st Balancing Account {"WCEA™)., Meither the

Comrmdrsion’s order Mitating Rulemsking proceading 17-015-0241

-10-



(“Bulemaking™) nox thal proceeding's twa Scoping Mearnos?
tontemplated modifying, let alone revoking, the WREAMAIOBA
The Bulemaling had hoen undeyway for lwo years bafore £he
Commizsion’s Public Advoecates Office (“PAQ™ first proposed
changing the WHAMMBICBA, By embracing PAQ's proposal at the

elowenth hour, the Commission improperly expanded the seopo of

the Ruiemaking and failed to give proper notice of tho expandsi—""_

scope, theleby preventing parties from pressoties <ew7lence on
e .

the out-ofuscope 1ssue and inposing the B&moeation Order without

ar evidentiayy record.

-t

8. .——lndssuing the Revocation Nrder as it did, the Gummiﬁsﬂx};
not anly wiglated the due process righta of wiilities using the
WRAMMCEBA ("WRAM LHilitied™, it also denied GEWO ita richt
(umigque among the WRAM Utilitics) to an evidenlisry hearing
before revacaiion, and abandaned imporlbant wator consarvalion
mechanizme withont the requigile analveiz at a thne when
comservatlon 19 more important chan aver. Thiz Petition cnahlas
the Court to divect the Commizsian ) that the due process
clauses of the United Btates and Californis Cometitutions reguire
thal the Commission give iimely notice to parties, with
apporturily Lo be heard, hefore it may alter, reseind, or ainend 4

priny Commission npder, and (1) regarding tha record o be

# In every proceeding, the Commiagion must lssue a seoping
memn “that describes the issues Lo be considered .. and that,
conziztent with due process, public paliey, and slabutory
requirements, delermines whether the proceeding roquives s
hearing.” Section 1707 .1{b}-{c).



devaloped helore the Commiazion abrogates righls and policies

previously determined on a full evidentiary record.

Q. The stated focus of the Rulemaking was providing rate
axeizianee to low-incomea customoers, but the Cormission reade ne

gffori to determine how the Revocaion Qvder mightl allecl Hhose

————— __ _-ouatomers. [n ignoriag the scorome mpaek of its aclion, Lhe
—\-\“-‘“:-.\_

e

('Jnmﬁ&"!r;ﬁ's&:fihysed irs disorction and failed to dischavge 1ts duty.

-

The Rehenring Dol miiezrphs 1o ohacure this failure by citing

——

Fetatoments in the Demsion ilis. “shoso i T evidence that

eliminaking ithe WEAM will raise rates an-low-ineoma and low-
b

use customers” snd clzaming Shal “lhe impsct G the ™ = e

unanticipated WHAKM surcharmes on lowaancome and low-ugs

cuslomers 18 one component of the problema we have encountered

with the WEHAM " (Hehearing Denial at 27.) But therve 12 "na

ovidones” on that fromt only becawse the Qulemalong never

considered the matier. The Commisaion’a rationalisaion that
unpacks oo low-1neoms cuslomera led ik, 1o part, o absadon the
WEAN 13 un=zupported by evidence; the Comimizeion did not seel,

and no party promded, such oridoneo.

i0. The Revocation Ordesr cireclly harms GSWO and achor
WRAM Tltilities, but it alsn mattors hroadly to the Staie of
California, The Revocation Order eliminates the utilitics’ ahilicy
to rely on the WHANDICBA to align thelr intereste in providing
wuter service with the pubbic inlevest in conserving watoy i a

reston ocreasingly subjesk bo droughl, aod remmoves, without

-2~



analysis, a progressive solution henetiting low-1neormne customers

and disadvantaged communities,

ATLEGATION OF TEGAL EREORS TRESENTED FOR
REVIEW

11, The Commizsion violaed GEW{'s due process rights under
the United Statas and Califoenia Constitutions by failing to
provide adegnate natiee and a meaningful opportunity for GEW
Lo he heard {including an evidentiary hearing) on the Revocation
Order, and thereby failéd to regularly putdue ta authority.

12, The Oommizsion abused its dizcretion by failing to develop
an evidentiary record sulliclend to support the Dovemiiiun Siuer S
and [uiling to consider the impacts oF f:.lm'ﬂmr.ucatiﬂn Ovder on the
low-income customers who were the subject of the procceding,

_

and theveby fﬂi]nE]'In.mﬁﬁﬂﬂj; purrgue its authority.



PRAYER FOR RELIEF

13, CBWE requaets that this Conrt:

A lasue a writ of review to Bedapondent Comrisaion:

1. Direclk the Commission fo cortify e record In ihe
procesting to this Conrt;

C.  Inquire into and determine the lawlulness of tha
Revocalion Ovder;

1% Enter jndzrrent setting aside ihe Declsion insafar asg
it prohibits the WRASN THilities from projoatoep
continmation of the WREAMSICEA in [utuve general
rate cases, aad

- =T Gr:@t&a}}' athar relief thig Conyl [inds propes,

e
Dated: {(ctobor 27, 20121 - Reepeutfully submittod,
. WINSTON & STRAWN LLD
N
By: S5/ Joseph M, KEorp T

Jozoph M. Karp
Winston & Strawn LEP
Attorneys for Golden
Stpte Woter Comparny
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A,

4.

MEMORANDUM OFF POINTS AND AUTHORITIES
L. STATEMENT OF THE [S5UTES

Whether the Commizgion's failure 6o provide adequate
nodice and an opportunity to be heard, including an
evidenbiary hearng, before 1ssuing the Rerocatinn Order
violated GEWE s dve process rights undesr the United
Htates and Celifornia Constitutions (a failure of the

Commission to regulariy prurave its authorily).

Whether the Cornmission abused its discreiion by adopling
the Revacation Order without developing an adeguate
evidenflary record, providing an np?_t;p.ﬁﬁi_j' for LJE‘E&EH Lia
pregent contrary cvidence, o nlﬁrﬁ;ﬂ ering the impacts of
that ovder on I.::-w-ilmame customers {the subject of the
prﬂceedixig}pa-n-d‘ thereby fatled to regularly parane ibs

AUtHoFI Ly

. STANDARD OF REVIEW

Thiz Qoure reviews Commizsion declsions under Sectinn

17566(00), For “decision: pertaining solely Lo waker corporations,

the reviow shall not be extended further than to detarmine

whether the commission has resulardy puraued s

suthority . - . 7 Section. 1767.1(k), The Comrmizsion fails Lo

“regularly purene its authority” if ite decision “viclates any right

of the pelilioner under the Constitation of Lhe United States or of

thig State” Id. This Oonmt makes ite determination based on the

entire record certificd Ty the Commission. Teward T Rote
Normalizetion v Prb. Ut Comm'n (1983) 44 (Jal 3d 8579, 8580,

.15



15, This Courl “exervise(s] iIndependont judpment on the law
and the facts” when detormining waether the Commiszsion,
reguarly puraned itz sutherity and whather the Commizsion’s

decision violated 4 party’s constitubional rights. Sention L760.

. FACTUAL BACEGROUND
A, The Purpose of the WRAMT CEBA

10, Einee 2008, with recusring droughl conditinns across
Calilovnia, AW and other wuater utilitics ave emploved two
regulatiry mechanisms that encourage waker conzervation by
decoupling utilicy revenues from the amount of watar sold—the
WIRAN " the B4, Lhese mechanisma address a cunflict that,

cAT AriRR betwaen two ﬂﬂﬁhﬂi nbjectives: (a) protecting 4
utiliby againet falling short of the I‘Il;.:“%untfhr':_mt'[l_ﬂred ta provide
sdequate zervice to customeara and A 'Fa]'_'u:: L'é%urﬁ for ehaveholders
if salee ave lower than anticipated sed (h) prumni—.in'-g ——— e

ponservation (Le., reducing waler vales) az a public poliey.

17, The WILAM tracks undes- or over-colleetions in
Inmmizgion-authorized revenued due to Auctuations 1n ackual
waler sales as compared with the forceasted aales used in sotuing
rates, The MOBA tracks savings or increases in water supply
aperating coats againat forecasted amounte. The WRAM and
LICBA amounts ure netted against each ather, g0 reduced
revenues may be effset by cozt savings. The balance is recovered
through a surcharge on eustomer bills for an under-colloction or

reiurned to custemers via a surcredit for an over-collection,

-1t



18, By rendering the WRAWM UMilities largely mdifferent tn the
ammmt of water aold, the WHARMDICTA allow the WEAR
Tilities tu encourage conscrvation by their customers, Revenue
decoupling mecharisma of this sort have lomg hean used
suecesafally by other utilities in Californis, including gas and
electric utilitios ¥

B. Origin and Evaluation of GSWC's WRAM

15, On Januvary 16, 2007, the Commission eommeneed
Inwvestigatiom 07-01-022 “to address policies o achicve the
{Commizalon's conservatinn objectives for Class A water utilicies”
and sought proposals to encourage conservation. In 2008, the
{omymasion fganed Decision 08-08-030 authorizing certain waler
utilities, neluding GEW, to pilot the WHRAL J;MEE}& and
evaluate its uan in later proceedings. (Ex. G at 47-43)1

2. GRWO Implemented the WHAMMOBA snon therealier,

21, On Apett 30, 20128, the Commiszion sawed Decision
12-04-04%, adopting a sehadule and process for the WHAR
Utilitics, incheding (EWC, Lo recever from or refund to customers

the annual nel balanee m thew WHANMMNOBAS and ordering a

* Bee, e, Matier of Crd Knergy Efficiency Stralegie Plan (Cal
P.UI.C., Sept. 18, 2008, Nu. R 08-07-0171) [2008 Cal. PUC LEXIS
417, *37-38] (*Owar the yeare, guceessive CPUC dosisions have
erealed a policy framework to motivate investor-owned wtalities)
to develon and eontiyuonsly expand enerpy

efficieney. ancluding,..desrupling of sales from revenues for
elecivie and gas aldiles, ...

+ Bxhibit references ate to the conmrrently filad Appendiz of
HExhihrta,

-17=



“morc viggrous roview” of the WHAMMDIORA ag part of each
WERAN TLiliky's then-pending or nexl Gensral Bate Case
(aRCT).A That order directad the WEADM Utilities to provide
testimony sddvessing fve “WEAR Options,” includine whether
ihe Commigaion ahould adepl. a Monterey-stvle WHAR
(CM-WRANY rathar than the full WEAM., (Ex. H {Ordering Y41,

28 O8WO provided the required information as supplemensal
terfimony m its then-pending GRO, Application 11.07-017 (2014
{ZHO™. Althoupgh most ether insues 1 the 2072 GRC were
resolved by seltlemenl, the WRAM-related izsues were not:
evidentiary hearinps were beld on the WEHAM Optiona and the
partica suamiticd supplomontal briets on the WEAM Opiions.
Deecision 15-05-011, regalving the 2012 GROC, dedicated mvow
zixieon pages to whethor the WHANMM CPA was achieving s

giasec purpoaas and to the WRANM Opticns, and concluded:

The WRAKaMORAs established for
|GEWC] ure funcboming as iatomded
heeanse the WREANN OB As have severed
the relattonship between  =ales and
ravenned and, 83 a reault;, have remoaved
most  disincentives  for  [(REWO] o

14 (GHO 15 a regularly scheduled procecding m which (he
Commiszion reviews the mades and terms of serviee offeved by a
utihity and adopts naw vatas tor implementaiion until the nest
(xRC.

% The M-WEAWM 18 ot a revenue decoupling mechaniaim Fke the
WERAM. 1t 15 a vovonue adjustment mechanign permikling a
water Urility to true-up evenue recoverad urnder Liered
vonzerviation rates with revenue that the ubility would have
eollected under an equivalent uniform rale design, (x. 1 at 785,
.97}

-18-



impemenl conzervation  rates and
conservation programe. {Ex. I Gonclusion
of Liaw 72}

Because the WHAMsMCBAs established

for [GEWL] are funelioning as intendod,

none of tha WRAM Opuions set forth in- - -

I312.04-048 should be adopled B ihis

iime. (Jd. Conclusion of-Baw B3}
23, On Apvil- 86, 20182 part of Rulemuking 11.11-008
(“Balanced Iuies Proceeding™), tha Commission zolieited dotailed
input concerning the WRAMMDCBA, establizshing o
commpeahengive record on whethes the WBAMAICEA should
continue. {Kx, F.) Nine of sixtesn questions posed in the Svoping
Blameo xalabed directly to that question, (fd) On December 9,
2018, the Commission determined that the WHARMCEA should

continue. (Ex. J o 41.)

24, The Commidsion’s focus on the ‘l.-"."Rf!n?."-!Ts'l"rIEEA in the 2012
(K- and in the seoping of the Balanced Rates Proceeding
eonbrasts starkly with the seoping here, The Rehearing Danial
Arscrta (ot 8) thal “lhe parties had notice that, a4 4 pilot
propram, the continvation of the WRAM and MCBA was
regularly under enngidaration.” The Rehearing Denjal nevey
mentiong, however, that in each of the multiple proceedings n
which the Commission considerad the fate of the WRAMMCEA,
it cxplicitly identified the topic az an issue under consideration,
and (he Comrmission requived the patiies io submit, and
therealfer examined, comprehangive evidence regarding their
efficacy. Not a0 hora.

19



C. Scoping of the Rulemaking and Adoption of the
Degision

25, OwnJuly 10, 2017, an Order Instituting Bulemating (*OTH")
comnmenced the Rulemaling, with the “objactive of achieving
conelztency bEEEEEn the clasy & water utilives” low-income rale
ass1statee pl‘ﬂg'}.'a?uE;; ﬁ'fmriﬂﬁy_g rate aseislanee to all low-income
austomers of invastmr-ownead '-w':.?}-f:‘:1'-u:gi1if.1ea1 allordability, and
ealea fovecasiine” (Fx, 1, al 1) The lub-_ﬁEE t:;E:-_r:.EHEidEred i
FPhase 1 of the Rulomaking wors rstahlished in the January 9,

2015 Reoping Memo:

(1y  Consolidation of at-risk water syatema by regnlated

waler ulililies, wilh saaockaced sub-izsnes.

(2 Forecasbing waler sales, ineluding questions vegarding
Lwor suh-zesues: (o) how to {orecast szles to avo’d
rogressive rates, and (b guidelines or mechunizms the
{Jommizelon can implemeant o imurpve nr standaydize

vwraler sales [orecasting [or Clase A wator utililies.

{8  Iegalatory chanpes the Commizsion should consider to
lowrer vates and fmprove arcess to sale-quality drinking

waler [or dissdvantaged communitics.

{41 Whaet, if any, rogulatery changea should ihe Commiszion
eonaider thal would ensure sndfor improve the healch,

and eafety of regidated waler wysterms?

(fx, AA at 2.3%



6. On Jduly 9, 2018, an amended Scoping Memo added two

izenea to Thase 1:

f11  How best to consider potential changas in rate design
such that there 1s & bagic ampounl of waler Lhal

cuslomers vereive al g Iow gquantify Fate,

{2)  Whether the Commizsion shonld adopt criteria to allow
[or shoring of low-neameoe cnstomer data by regulated
mvestor-owned enerey wlbilies wilh moanicipal waler

utibides.
{Iz. I at 3.

2% On duly 3, 2020, the Commission isaued ita Proposed
Demsion (P, Ex. V. Ooly then—2hree vears aftor the OIB——
tid the Cormmission fivst dizclose that the WRAMAIOBRA could ba
ahandonead dumng the inatant phase of the Budemaking,

28 OmJuly 27 and Augnal d, 2020, the WIAM Utilities filed
comtinenld showng thal (1) none of the OIR, the Original,

or the Amended Seoping Memos identified conservation or
rmodilications to or ghandonment of the WHRAMMCDA a3 1ssues
to be considered 1n the Rulemaling, (1) bofore issuanee of the FT,
the WEAM Titilities had 1o nolice thal abandoning the
WEAMMCEA wasz under eonsideralion, snd (111) the
conesequences of abandonment, including an low-1ncome

customers, were never addvessod ic the record of the procending.
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20 {On Angust 26, 2020, the Commission revized the P13,
adding langnage purporting to Include the Revocation Order
under the “Torecusting Water Sales” ivern in the Original Beoping
hlemo, By, W oat 48-50.

30, The next day, Aagust 27, 2030, the Commission jasned the

Depizinm.

3l. The Hevecation Order prohibits the WHRAM THililies from
propoelng to continue their cxdsting WEAMMOBAs 1= future
(3R A,

.  How THd Abandonment of the WRAM Get

Injected into the Rulemalking at the Last

Minute?
32 Omune 21, 219, the azsigned Adminiglralive Law Judene
{“ATaI") yequeatad commenla on a report swmmurizicg a Mav
20189 waorkshop, “Water Ruate Desier for a Basio Amount of Waler
akb a Low Quantity Rate” (Bx, 40 While the WEHEARMACBA was
nat dizcuased at the workshop or in the veport, the ATTs ruling
ashked whether there should be & mechamsm to adjust yates semi-
annually or annually, especially in drought vears. {Ex. A at 4
{Ruastion () PAD vesponded thai, rather than consider such
mmechanismes, the Commission shoulld assess whethor the
WILANDBICEA remain necessary; PAD recommendad that WA
TTtilities convert to M- WRAMICBA (e W at 12-13.) Replying to
PACY, the Oaliformia Water Associntion (“OWAY) abated that this
rocormondation fall well outside the Bulemaling’s a;;npn. fHx, O
at 2.
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33, On Beptember 4, 2008, the AL izsvued a vuling asking
cightern additional queations, Question 26 was: *Tor unilites
with a full [WEARDICRA], should the Commiesion consider
converlme le Monterey-stvle WEAM with an mercmensal eost
balancing ascount? Should this conslderaiion secur in the contesxt
of each utihty's GRCY (Bx. B at 3.) This quastion did nof ask
about vovoking the WEARMMIDA vr converting them ta the
M-WRAMTCRA, but whether the Commission shoeld “eongider”
deing a0 and, if so, whethor comzlderafion should ocewr in the
eontexd od each ulilily's GRC (ve, presumably, in some ather
future proceeding). Thus, none of the WHAM Thtilities understood

the question to wmean that the Cormmission was considoring

revoling the WRANMMCEA m #hix Hulomalking,

3. COWA submitted a two-page responze explaining why the b.
WEAMICEA do not. fulfill the same purpose as the full
WHAR/MOCBA and reiterating (hat (hese mechanisms have
nathing to do with providing assistanos to low-imeame cuatomers
and fall outside the scope af the Rulemaking, (Ex. P. at 13-15.)
FPALYs siz-sentence reapotse Lo this question asscrted the
superiority of M-WHAMs over WHANS:, bui included no data or

pther cvidenee supporting 16s pogition. (Tx. § at 5.3

35, Un Saptamber 23, 2018, CWA submitted reply comments
that il "vehemently disugrees with PAQ's recommendation™ to
convert WHANM= to M-WRAMa, calling (he proposal “a step
backwards that aliminales the benefitz that full WRAMs offer in
eontzaal to [M-WEAMe]." (Ix. ¥ at 2
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3. Thesame day, DPAD submilbied reply commoents, including a
graph that PAD elaimed showed thai Lhe M-WEAM was as
effective in prometing conservidion as the WBAM. (BEx. Z at 7)
Lypon reviesw, the WHAR Ulilities concluded that PA{
subimizeion was deoply flawed and misleading. Bui becauze AL
subrmitted its graph in the Gndl set of reply comments belore
igguance of the PN, there wus no epportanity to veepond to FAO s

araph or asserted concluaion.,

37, Besides PAQYs graph, there 12 no information in the renord
ot the Rulemaling on this issuc. Neither PAD s graph, nor the
lexs-year-old dala [rom an earlier proceeding on which the
Derision alen purports to reby (Decislon at 81, 67-88), supporl the
Rovocation {rdor. '

E. Comments nn the Proposed Neoagiston Highlivht
Procedural and Sabslantive Ilaws

3% The WEAM Titilities’ comrocnts on the T'D expressal shoek
ai the Revoealion Order, emphasizing that revoceiion of the
WEALT/NCRA was outstde the Rulemakings acope, thal the
Comemgaion had not developed 8 record supporting 16, and that
the Contmission made no inguiry mto the impacks of the
Revocation Order on low-meome customera— the central forca of
the Rulamaking, G85WO also identified fastualle erroneous
slaiemants i the PO, Including chai contnuation of GEWIPs
WHARMICLA had never been adindicated.”

" Ihe PI und Decision state ineorrectly chat (F8W0 s
WERANMNCEA were adopted by aattlement in the 2012 GRO (Fix,
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38, The WRAM TTalhifies' comments pressed the noed for the
Commission to collect evidence, G3WC explained that the dita
relied on by PAC does not support PAOYs conclusions, while
readily available data refutes these propositions; that 1w would
have introduced this data had it been aware thal the issue was in
the ecope; and that any change to the WHAM required a sopavate
proceeding, (Ex. M at 8-4, B.04; Ex, ¥ at 1-1)

40, The WHAM Ltilities’ commenis showed the impacts that
abhundonment of the WRAMAMORA rould have on low-Ineome
cusiomers. {Heg, eg, Bx M at 7-8; Ex. Y at 8.) Also, former
Comrlesioner Catherine Sandoval submitied a Ietter
hghhighting the Commission’s failure to meaninefully litivute the
irmpacts of its WHAMMCRA ordera, including en lew-inoome

customerd, (Ex. T al 5-8.)

41,  Inreply comments, PAQ doublad down, elaindne that
through their comments an the FD and PAOS graph, the WRAM
Utihtias were trving to “unlawlully include new ovidenee in their
Opening Commente” and the Commission “should strike any new
avidence, refercnces to now evidence, and concludions drawn frem

new cvldence from the record.” (Ex. DD at 5.)

42, Ullimately, the Decision molics om PACYs graph and

conclusions (provided iy PAQ i wrillen commenla) und isnores

Woat 48 “the policy to eonuirue the use of WRAMDCBA has ot
been adjudicated” (id, at 51); and “[t]his is tha firet thine the
Commizsion hag taken input to consider the wmdational issue of
whother WRAMTGICEA should conlbinge, and if so, 1n what form”™
{id. at §2). The Rehearing Denial faila to corvvect these errors,
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conbradictory mlormalion {rom the WRAR UnliBcs’ comments.
The Commssion states that comments on the P came alier the

evidentiary record closed. (Iehesmagr Domial at 16.)

43, Commissioner Liane Handolph's dissent to the Decision
summariszed the problem (be Revoralion Order created for Towe-

I ome s komers;

While this Decision does not make
changes to any compaay's vate design,
there will he an increasing need for the
waner compamnies to hint gales riak dus o
the remmoval of the WEAW. They are vory
likaly to propoga higher service chavpes ua
well as baving Oaller (ers vr else face a
vary raal risk of not meaiing their revenue
requirement. Soch an oateome would load
o inereaqing  the Bl of low-usage
cuslomers which corcrelates  wich  Llow-
ineome cudlomears, This valeome 18 exactly
opposite of this procesdirc’s intent by
haxrming low-income eugtommers, {Declsion
Dizsent ut 1)

F. GEW('s Application for Reheaving

44, GEWC's Application [or eheuring discussed how the

sommiasiom (13 winlated GSW s due process vighls by Failing to
provide adequate notice snd a mesningful opportunity o be
heard coneerning the Revoretion Order (Hx. (20 at 14-17), and
(2) abused its discrotion by lssming the Revocation Order withont
adequate evidenfiary suppart, failing to allow an opportunity for
rartied to present contrary evidencs, and failing te coasider the

potantial effecta an ow-mocome cugtomera, (I, ot 17-28)



{x. The Behearing Denial Fails to Address the
I'laws4 in the Decision

435, Tha Commigsion dentad rehearing, reileraling that *[Lihe
1sene of the decoupling WHEAM was included in the Original
cooping Memo ae parl of the waler aales lorerasiing 1ssues” and
assevting that the WRAN Sa inexiricably Lied to waler sales
forecasting.” (Rehearing Denial at 4, 5 A= this Potition shows,

neither alatm 1= truc,

48,  The fandamental premise of he Declsion 1s chat the
WERANMMCDEA “had proven to be meffective 1n achioving its
primary goal of conservaiion” {Hehearing Denial at Ti—based on

s single graph in I'AUY4 lasl sel of reply comments.

47.  'Phe Hehearing Denial asserte {at I3) that the WHAM
ITtihinea had an opparduoily Lo provide evidence by refuting
'ACYs graph—even though the WRAM Hiilities wore not an
nolice of any need (o present evidencs on the WHAM s
effertiveness for promoting conservation untl the Commission

mehidad the Bevocation Order in ils P, which closed the record.

IV, ARGUMENT: THE COMMISSION FATI.ET TO
BEGULARLY PURSUE IT5 AUTHORITY [N ISSUING
THE BEEVOCATION ORDER

T ahaolishing che WRAMMCDEA, the Commission
dgregarded ila own rides and procediores, demed the WILAN
Uiilikies due process, and vielated California law. By
implementing thie policy shaft without tha neressary evidentiary
racord, the Commisgion crealed o subatantial risk that its new

paliey wll frustrate the Rulemaking's staled purposes—providing
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rate agsabance o low-meome customers and aftordabilily, Under
Section 1760, this Court moust determine, wachout delerenee tn
the Commisslon’s findinga or conclugions, whether the Bevoralion
Order must he sot asido.

A. DBy Lxceeding the Scope of the Rulemaking, the
Commission Violalted the WHAM [tilities' Due
Proccss Rights

Althourh the Commission "may eslablish 1ts own
procedures,” they must follow due process. Cal, Const., Act. XIT,
§ 2. “Due procesa as tn the sommission’s Initial action is providod
by the requirement of adequale nobice to a party affocted and an
oppartunity to be heard hefore 2 walid opder can be made ™ Panple
i Weslern dir Lines, Ine. {1954) 12 Cal.2d 621, 632,

At a procesding’s commencement, tha gasigned

omrmdssionoy “shall prepare and 1s5ue hy order or ruling a
se0ping rommo that doscribes the Issues to he conasidered and .
that, conaiatent with, duc process, public policy, wad statntoyy
requiremenls, delermines whether the proceeding requires a
bearing ™ Section 1701, 1{0); seo afse Commisaion’s Rules of
Practice and Proceduse Rule 7.5,

Here, neither the (0IH, nor the Original or Amended
Beoping Momeos, enggosted that thie proceeding wonld address
medifving the WEAM/MMUBA, much loas revoealior. More than
wo years attar the procesding hegan, the Septeamber 4, 2015
Ruling ineluded a aingle gquesiion (amoenyg elghteon} asking if the
Commissicn showdd eansider converting {Le., in the future) the

WHAMBICHA to the MAVEAMACEA. (Fx, B)
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Had the relatiooship heiween Lhe WRAMBICEA and
foreeasting been within the acope of the Eulemaling, the
Comrnission wowld have examined, smong other things, whether
WEARN THilities penerate forecasia that are more or less acourate
than wtilities that do not wse the WHAMMBICHA. This was not
done. The Hehearing Denlal cites Isolated references to the
WEHAM 10 comments discussing forecasting and statemsents made
by the PAQ duwnng an Aapaal 2, 20019, workshop, (Helearing
Denial at 6-7.) But these stutements merely suggest thut
mmaccurale [orecaaling may uliimately lead o WBAM-related
suvcharges or sureredits, nef that the WHAR loads to inaccurate
foreranbing,

The WRARNASCEA 18 not & componeat of gy water aales
trrecasting mothodnlogy. The Clommizzion’s attempt to link the
Hewacation Order ta the acoping 1tem addresamg “how ta improve
valer sales forecasting” is as dubious as bypolhelleally ineluding
an anfi-malavial dyug ban in a procecding about moethods of
reducing mosquite populations. While antt-malarial drags might
not he as necesaary if there were fewsr mosquitoes, no reagornable
person wodrd expecl that 4 proceeding eonsidenor how to reduce
mosquito populations wonld result in a ban on a medicine for a
mogguito-borne 1llness.

Broause sales forcoasts oceur in adversamal vate
proceeditps, wilthoul the WRADNDCBA, pariies have inceniives
to slhew forecasts to gaie a finaneial sdvantaee, rather than to
strive for forecast accuracy. Thus, while eliminating anti-

malavial drugs might create greater incentives to reduce
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mogqudlo populalions, the same canoot be said for alimine ione
the WRAMMCOBA and the accuracy of sales forecasls, The
Commigaion states that “[flor nen-WEAM utilities, il the wuater
zales fovnnast s higher than aotual sales, there 1s no morhanism
to frue-up the difference, thorefore the rigk 18 boroe by the
weality,” (Tehewring Dental at 5. The Rehearing Thendal omile
that if a non-WEARM niility's waler sales forecdzt 1s lowor than
aebual sales, the abaence of 4 Loue-up mechanism means the risk
paseed Lo customers, Without the WRAMMICBA, niilities aye
incentivized to forcenst low wator seles hecause cogie will he
apread over a amaller volurne, ves1liing in higher vates and an
aver-collection, Convarsely, I'A0 18 encouraged to foreeast high
wiber aules, spreading the ntility's costs over a lavgar voliune,
resultimg 1n lowar vates and an ander-colleclion. Decause no
rrdenes was vequegted or conalderad about the relative accwrney
ol forecaubs by WILAM versus non-WERAR aglhitics, nothing in the
record zhows that elimmating the WHAMBICPRA will reguls in
mare aceurate forecasting. Implemontation of the WILAMTMCREA
did not avtomatically make wetor 2alea forecasie less securato
than before; eliminating it will not autometically male thvararis
more accirate, By failing to ask the payties vo address the topig,
which il cerlainly would have done I the Izsue were in the gcape,
the Commission hotrays thao it did nos believe eliminaling the
WERAMTIOCRA wan linked with 1mproving sales [arecast acouracy.
Nar 15 it reasonable to understand a reference to
rmproving sales forecaating” Yo include conaideration of

comacrvation-tocuacd pate deaign mechanisms like the
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WERAMMCBA: none of the WEAR Tkilities (repear playars in
thiz arena) perceived that possibility. Aa o result, the pavties
wore wrongly denled an opportumty to e heard or establish a
meaningfil evidentiary record on which the Commission conld
Fatrly base 1ts determinalion. I the Commissron wanled Lo
consider the effectiveness of the WRAM we. the MW TRAM Lor
conservation, the purportad rationale for the Revooation Ovdor, 1t
cortainly would have asked the parties to commoent on this 1ssue
during ihe proveading; ik did ﬁut.

Both the Oripionl and Amended Scoping Metmos stated thas
na hearings were reguired. S8Ws application for rehearing
shows unambiguonaly that, had there been proper notbies af
WHAMBDOLA consideration, H8WO would have advocated for
hearings. (Fx. OO at. 16.)

Sowthern Cal, Edizon Co. o Pub. il Comm'n (2006) 140
Cal.App.4th 1085 ("Edizon”), highlights the significanee of those
failures. There, the Commission initinted o procoading to
oonsider rules govermng utility contracting, The acoping memo
addressed 1ssues velated to "hd shopping” and “reverse auctions™
and sought commendts on apeciflie proposals, Thirteen months wte
the proceeding, the Soathern Califorma Dhstrice Council of
Laborers filed comments offering new propogals tanpential o the
gecping meino propodalds and A00 papes of aupporbiny maleress.
Il al 110a-08, Although some parbies arpaed that the
preliminsry scoping memn was “sufbciently broad to cnoompass
the...[new] proposal,” and the ALJ “apparently amendod the

reape of 198ues o include the new proposals™ and provided



anotheyr oppurtunity for the partics to address the assorialed
lsswes, the Court of Appeal coneluded thar the Commizsion erred
1 adapting the new proposals, The Oommmission’s decizion
rEeeaded Che scope of izswes iden@ificd in the seoping momn, and
the Commission violated ite own rules By considering tha new
199ue and providing insufficient time for the parlies to rospond.
Uting Seetion 1757.1, the cotiet annulled portions of #he decision,
holding that the Commission had “failed o proceed in the
manner required by law and that the falure was prejedicial ® K,
al 1146,

There are vbvious parallels here. As in Edison, the
WHAMMOCBA issue arosa a5 a new proposal in responae to an
igsue inserled lale in the proceeding {even lator than in Fdisomn—
aver two yoars after the OTR. In Bdicon, the party making the
new propasal submittad 400 pagas of evidence and other partiag
at leazt had thees husinass dava tn respond; here, the only
evldenne 1n e record sunporting revocation of tho WRAMMDICDA
16 & aingle prapn submitied by PAQ chat the WRADM Utilities had
no apportunity Lo relule, (See, eg., Decision at 67.). The
Commizsion tries to distingnish Kdisen by elaiming that the
WHAMODMOBA were paxt of the Original Scoping Moo az part of
the “wrater sales lorecasking” lusue, As has been gaown, however,
that 1z [alee,

The Commission attemptz to invoke BullsEve Telecom, fne.
v, Public Liilities Comm'n (2021) 66 Cal.App.5th 301 to suppor
the Dacision. {Rchearing Denial at 12.) Bulisfiye tnvolved a very

ditfarent seanurin, There, she real pavty in intares allewed that
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lagal carriers {petiticners) impermiseibly charged 1 higher rales
for certain services than competing long-distance eavviers. The
seoping wema dalineated the underlving izoue a2 whether “lthere
waa o rational basie Tor different treatment.” 66 Cal App &th at
G, Petitionera soughtl rehearing claiming the Connmission
impraperly limited the “rational bazi=” analysis to a single
factor.—a difference in the cost-ol-service. Denying rehearing, the
Commizaion concluded (and the Cours of Appeal agread) thai the
seaping memo allowed the Conmission ko limit s “rafional
bagis” analyeis to s single factor because the scoping mema “did
nok specily any particular fartors that wonld be

ronstdered, .. [therelore] that certain factors wrara not relevanl was
not contrary” 1. at 317-18, 896.

Our facts align with Edison, not BulfsEye. Hove, a new
issne was inserted af the end of (he Rulemaking, denying the
WEAN Ttilities an opporiunity to adegquately respond, Tn
RullsFye, pelitioners knew about the potential issue fa” 1e.,
any, “rational basis™) for many yeara, ihe real pacty in intevest
having arguad in it opening brief that “only a difference in (he
cost of providing the sorvice could juaiify dilferent rates” . at
a20. That record ahowed “extensive discovery,” including
teatimony and hundreds of exhibits. I at 306, Bacanse thal
scopiny mermno “does not specify what can conslilube o rational
baszis...it doos naf it the range of factors regarding whick the
parties covdd present evidence.” Xd. at 320 (ermphagis in original),
(xiven the hreadth of the scopmg momo, the denial *did pol

vesolve igsnes not saneompagsed by the Scoping Mema,” and there

=33



wae “adequate opportunity to provide evidenee on the izeves
addvessed in the rehearing decision” Tl av 327 (emphasiz in
originaly.

Hare, eliminalbing the WEAMMNCDRA was outside the
Heoping Memaos, zo the WHAM Utilitiea had no reason to suspoat.
1t mripght be consldered in Lhe Procesding, And when the FPAD did
ruize elimmating the WRAMBICBA, nalike peditioners in
BullsEve, the WBAN Uiihiaes were unable (o present record

Hven Edison’s holding, the sams conelusien lollows o
jortinri hoere under sec@on 17571, The Commission winlated i
awn Rulea and the due proccss rights of the WRAM TIklities, and
thous Taded bo regulasly porsue 185 aulhoriby.

B. GSWC Had a Right Nai Just to an Opportunity
to Be Heard, but to an Actual Evidentiary
Heaving Bafore WREAM Revocation

M'he "notice and hearing” requivement in Jommizseion
procedures 19 grounided in due process. See Pacrfic Gas & Mlactric
Co. v, Pub. Uil Comm'n (2015 237 Cal App.dth 812, 880 {*An
glementary and fundamental requircment of die process 1n any
procasding which ig bo be acoordead finahiy is nolbiee ressonably
calculaied, woder all (he circumstanceas, bo apprise Interested
parties of the pendency of the action and afford them an
appaetunity to prosent thelr alnecthions, ™) (quoting Mudlane o
Cendral Honover Tr, Co, (TOR 339 T1E, 308, 514). Twa lesvels of
analysls ave implicated here.

1. The Frai level of analyais apvlies to all the WiAM

Utilities: For the Commisaion to “reseind, alter, or amand any
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arder vr decision made by i, 11 musE give nolice io Interested
partica and, if an interedled party requests a heaving, the
Commission must also provide that parlky with an adequata
gpporiunity o be heard “as prowided in the ease of cotuplainge.”
Section 1708.% The Rehearing Denial asacrts {at 9-10) that “ihe
Decivion dees not rescind, altor ov amend any prior decision™
becrusn diseontinuanece of the WERAM “would be implemented in
the utilities’ next GIWCs." DBut the Howoeation Ovder prolubits
WHARM Utilities from praposing to use the WRAMMCBA chey
are currently ueing in thoir next GRCe and, ss such, strips thom
of exasting rights.

The Eehaaring Denial conlends {at 8, 10) that there was no
vinlation of due process because no party requeatad an
evidenitary hearing, Accepting that eonbention would requive this
Court ta find that the WEAM TTLilitie: were provided adagquate
notice that revocation of the WRAMMOBA wag under
consideration in the Hulemaking. The WRAM Utilities cannot be
Taulted for not having roquested an evidentiary hearing an an
isewe what they conld not know was under considoration until the
FI! propoeing Lhe Bevoestion Order was issuad—and Lhe
evidentiary recovd gimmllanesnsly closed.

The Behesring Demal azserts (at 12} that “Applicante had
the opportunity to provide subalantive commenss in rosponss to”
the questions pogad in the AlTs September 4, 2019 Buling, and
that “the partias had adequate time o file a motion vequasting

# At n complaint heaving, the pariies "ahall be entitled to be
heard and Lo introduce evidenes,” Bection TT08.
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hearings” {at 8). Thiz presupposes, hawever, that the partics
corld reasonably have understood that the Comrmdssion wae
conteniplating revoking the WRAMMMOCDA To the contrary,
because (1) this topic was not in the Origingl or Amended Scoping
Memos, 16) the question suggestad that (his waz something thal
trighi be *coneidered” in o fieture procending, and 3 no evidenee
on the efficacy of the WHARM/MOBA ov the effects of Lk
aliminalion had been collecled in the Rulemaking funlike prine
procordings in which axtansive evidaniiary records were
developed), the WHEAL 1uliliea had no resszon to imamine that
the Commission would eliminate the WEHAMMBICREA in the
Bulemalmg

The Cormmiaaion ennld aave scoped and econducted a
meaninglul evidentisey Inguiry here, as roquirad by Seciion 1708,
but did not do sn. “A statute cat¥ng for the adoption of
administrative crdera upon publin notice and bearing implics
that the evidenge suppording the order be dizelosed and made
paxh ol & hearing record with opvortunity for refutetion.” Ol
Auz'n of Nurving Homers, ete. v. Williams (1970) 4 Cal App.3d 800,
H10-1.1, The Rehearing Denial argues (at 11) that Mursing Homes
15 not relevant because the agency's failure in that case was
basing itz dedision on off-the-record private nepotiations rather
than public haarings a9 reguired by siatate, Bus a fundamenta]
primopla in Nursing Homes—ihal evidence must be reado
aviailable for rebuttal by allected parties (Nursing Homes aL
2811r—upplies equally heve. The only evidenes I the record to

aupaort the Revocation Orvder ia the single graph submitted by

36



T'AQ that no other party hud any record oppertunity to rabut,
Bection 1708 roquires foy mora,

2, The second level of analysie regarding the (ommirsion’s
failure to aflow o heaving iz unique to (8WOC, As explained
above, G8W(Ts authorization to nse the WRAM was adjudicated
in ils 2012 GRC: after an evidentiary hearing snalyzEng wheiher
tha WRANMMNCEA waa achieving 1te stated purposzecs, the

inmmisrion approved conlinned use by GEWC 2 [See abova at 17-
14.] The fael thal GSWC's neht to use the WHAMMMOBA was
resnlved following an evideniiory hearing made Section
1708.5{) applicable here: il provides a pavty a vight to an
evigdentiary heaving, where ovidenee ig taker and parfies may
crnss-examine other parlbies’ witnesses, in “any procecding to
adopl, smend, or repeal a regulation.._wath reapect (o a
regulation being amended or repealed that was adopled alter un
evidentiary heaving” CEWC thug hiad the vighl oot just to an
opportunity to be heard, it to an actual evidentiary hearing,
before ite riehl lo use the WA ORA was revoked, The failure
to aecord GEWO an evidentiary hearing is an independent busis
for anmmlling the Bevoecatinn Order.

Although GEW reised this violalion of Section 1708.5(D
both in ite Application for Rehearing and in the Original Petition
tiled #ach this Courl, the Rehearing Demial simply imnores tho
1aare. In [ailing o corvect the Decizion’s repagted factusl

misrepresentations about hew GIWC obiained its right $0 use

1 The Decision incorrectly assevts otherwise al 60, n.40.
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tha WEAMMNIRA, the Belbeaying Denal tacitly concodes thal
the Commisaion violated the law.

C. Failure to Eztahlish an Evidentiary Record
supporting the Revecalion Order Was an Abuse
of Discrofion

An ageney action lacking evidentiney suppord will not
stand. Califorria Hotel and Maotel Asc'n v, Indus, Welpare Comm™n
{1979 28 0al.3d 200, 212, The Coaet. “must ensurs that an
speney has adequately considered all relovant factora, and has
demonstrated a rational cornsetion betweon those faciors, the
shoiee made, and the purposgy of the enabling statute.” fd,

Roracation of the WHAMMOBA has aignilficant
irmnplications for the WEREAM Tllities, aa the Decision
acknowlaedges {al 72). Because of the lace stuge at which this
topie was introduced, the Revocation Order relics on an unvelied
graph thab supporte neither PA O cliims nor the Commiasion's
conclnsions and on gutdated data from an unrelaied 20018
declslon, 44 diacuaaed below, By revoling authority to vse the
WEHAMMOBA without establishing a record supporting such a
pahey reversal, the Comnission abused il diseretion. Se2 Bection
LTET. Liapily; see alzo Code of Civ. Proe, § 1094 8(b) {for purposes
of adminislrative mandamus, “[a]buze of dizeretion 13 egcaklished
i the respondent haz not pracecded in the manner required oy
law, the arder or decision 18 not supporled by the findings, or the

lindyepe are nob supported by the evidence™).
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1. The WEAM Ukilifies Were Improperly
Denied the Opporfunity to Beluite PADs
Last-Minute Thata

The Commission must proceed bazed on findings of fact.
Seg Sectinn 1706 {decisions musl “conlain, Beparatei_y ghated,
findings of Fact . . . on all issues maderial to the crder or
deciaon’™), Sectiorn 1707 1(a004) (requicing decisions o be
"supported by the finding="). Ctifiey Reform Natwork v, Pub, UL
Cnmm'n (201.4) 223 Cal.App.dth 945 (FTURNY halds that the
Commizsion cannot base its finding of fact aolely on heavaay
evidence wlere the truth asarrted in hoge skalements was
dHaputad. While hearsay evidence 18 generally admissible in
administrative proceedings, un agency's decizgion mugt he
aupported by substantial evidenco congisting of “af leadt. fa
reslduvurn of Tegpally admisqible evidence[]™ 14, at 959 (evidenco
notl gubjecl to cross-examination cannat be tha sole supporl for a
Onding of fact). The Commission’s olaim that TIRN s inapposite
misconstrues the court’s statemenl therein on the 1ssme before it
boing a “narraw one.” (Rehearing Dhemal at 16.) The court's point
was Lhat Lhe question was not whother heavsay evidence was
admizsible m Commizgion proceadings, but whether the
Comupuasion may rely anly on disputed cvidence that haa not
been subject ta rroag-examination. The answer to that question
was no. el lhal is precisely what the Qommission did hera.

Ag diecussed abowve, the Hevoeation Ordex dependa on the
Onding that the WHRAMMMCEA and M-WRAMICBA are equally
effective in promoting eonscrvation, (Decicion al 67, Finding of

Faet 133 The only sopport for this determination is the unvetted
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FAQ graph {id. at £7) that the Rehcarmg Tanial assariy “is based
on data. providaed to the Commizeion by the nidlities in their
annual reports.” (Hehearing Denial at 16) The araph was never
suhjoct to challenge, and 0 their comments on the PIY, the
WEAM Utahties dispufed how the graph purported to vae (heir
tdata, GEWC2 commenis explained thal PACYs graph contained
three fatal Haws™" and did nod zupport PAY s (and the
Commiasian’a) concluatons. (B b oat 10-13)

The last-minute nygection of PAODs graph inta the recoxd
meaant that thea flaws in the graph weee not. axqoged belore
izenance of the I'T, and the Commission dareparded the Wit
Tilibees’ subsequent eomunenis 24 Unlionely, FThe issue is not thet
GREWE “simply dizagres[z] with the way the Commisgion weirhed
the evidence” (Reheaving Permal at 17, butl (hat due process
violatlona resulted ir the WRARL Utilities being prevented from

prezenting svidunce snd the Commizzwn zeting on unvettad,

W Tty 16 compases the wonual rale of chungse withont
comsidoering comulative effects over fimea. Durng the moat
Indicative six-year peviod covered by the graph, the reduction in
usage per custormet for WEAM ufilities waa almost 3094 greator
than for B-WHAM utilities. {See Bx. M at 10-11,) Second, for the
two vears where M-WRAM cualomers sigmBeawtly roduoend
ronsumnion, thay ware subjact to mandatory conservation
nrders; conservation onicomes of MOGWRAM willities wora
matemally worse than those of the WEAM Tltililies once those
orders were llfted, (Id, al L1-12.) PAOs wruph, at best, shows only
that mandatory eonservation orders veduee watay nsage, Third,
furing the Lo vears when L-WEAD customers curtailed
consumpiion, three of the forr M-WHARM wilitics nard revenue
deconnling wmechaniams that sifeciively turned ihewr M-WEAM=
mto full WiaMs, undercutting any claim for the effeciivensas of
M-WEALY in promoling congervalion, (Jd, at 12.38)
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unraliable evidence. Becsuse PAO's graph does not support a
finding that uas of the M-WERAMW/ICBA s as ellferdive as the
WRAMMCODA in promoting conservation, e valid evidentiary
recnrd was astabliahad on this point, leaving the Bevocatlion
Order unsupported. CF Secion 1757.1{a){4) {domsion must he
“supparted by the findinga™).

The Hehearing [Denial assevts that the parties "eould have
[led # mobion te strilie the graph or 2 motion requasting the
opperiunity to respond to the praph ™ (Reheaving Denial at 13.)
But bocausc the WRAL Utilities had no notiee that changaoe to
the WRARM were within the Bulamaking "s scope, they wovo not
made aware of the need to establish a ronord ve gaviding effiency of
the WHARULICBA at pramating conservalion belfore PAO's graph
waa eprung on them of the last second. This is axgetly why the
Commission must luy out a procecding’s stope in the Scoping
MMamo, 50 parties can protect their interasts, That (he WRADN
Utadities, all active partietpants o Commdasion proceedines For
many years, failad to aeek leave to challenge the PAD graph does
not reflecl poorly on the WRAM (tilities, ga the Commisaion
implize. Rather, it underserres that the Commission's post hoo
attempt to bootstrap WRAKNMCRA laaues inlo the seope af the
FEulemakmg 1s mmdefensthle,

2, The Decision Relies on Obsolete Data and
Makes Findings With No Factual Basis in
tha Record

The problems with the infrrmation underpinning the
Kevracation Ovder go bevond the PAQ graph, In what was

apparently a misguided efovl Lo satisly the requirement for
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[indings of Biet, the Decislon reliss on stale daia from 2010-2074
from a different prococoding (1.1.2-04-042 al Appendices B and O
and fimdings of facl wilh oo fackual basis in the Bulemaling's
record. The Decision purparts to juatify ihe Revocation Ovdey in
part on “aubslascisd under-callections” associated with the
WEANMMDICBA and ralaled “wmilergencrational frans’ers.”
{Decizsion ab 70, 102, DBug, as GEWO explaimed in ile comments an
the P1J, the underlying date 5 g decade old, Had a4 record heom
eztablishad vaing cvear data, ik would have beer appavent thal;
EEW s WRAM vnder-callections have generally declined over
the pust several years and that GEWE refunded muny over-
pollections 1o recenl. yearys, ™ The Reheuving Donial triea to
dizguiae the uae of obsolete data by arguing that: the Decision
“alan cites to twe later decigions, TLIA-06-011 and 1,14-12-0248.7
{Hehearing Deniad at 14 But those eitationg sre to peneral
statements about pubhc percepiions and eonlusion about how the
WHRAN wovkes, rod Lo dala aboul WRAM balancea and nndear-
eollections. Morcover, the Comrnrizsion never explains how
evidence that supported upholding the WHAM in the prior

procecding somchow suppovhs rovoking it now. 2

11 Saa Bw. M at 14 {eiting AT, 18153-W 3larch 185, 202M, AT, 1.766-
W harch 21, 2019 and AL 1741-% (Mazoh 23, 20180,

-2 The Commission cites the 2016 decision [rom the Balanead
Rates Proceeding for the statoment that “[t]he record of
subatanilal WRAM balances ar surchurges irposed over monthe
or veurs on Clase A and B water IO s costormers Jue to
mismatches botween euthorized revenie and asles demanda
action naw ko beller alivn forecasted rates to reccrded aales.”
{liehearing Denial at f, eicing TR16-12-026 ai 870 Yet in Doniaion
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The Rehearing Denial does not. alte 8 single document in
the Hulemaking's reccsd wo connter GEW s obaervation that
there is no cvidenes to support findings regarding “subsiantial
under-collections™ und “méergencrational transfers of nosts.”
Instead, tha Rebearing Denial ciles other Commisasion decisions
betvweern 2012 and 2018 (at 19 and claims sach cwidenos in the
vecord is “discusscd abowve” (34.), In fact, there iy no eilation
anywheara 1n the Rehearing Denial lo such avidence. This 15
phfuscation.

Iindings without supporting evidance in the record are a
further sbuse of discretion uvndor Section 1767.18a0( 1.

3. The Commission Fsliablished No Eecord
on the Conseguences for Low-Income
Customers of WEBEAM/MOBA Revocation

The Commmisasion must uesess the conseguences of ity
decisions, including cennomie effects, ag pazi of each proceeding,
Bectlon 321.1¢a). (3ivon the Rulemaking's stated objectives—
consletency armong low-income rate assistance programs, rate
assistance Lo low-ncome castomers, and affordability—one would
expect policy changes o be ronsidered in light of thetr efectz on
low-incomme customers, but nothing in the vecord addresses (he
Revocation Order's impacts on those cugtomery, Adopting this
pohicy change without eatablishing and considering such a vooord
wia legal error, See U8 Steed Corp. v, Pub, L Cormmcn (1081
29 Cal 8d 608, 618 {anuulling decigion where Commission failed

to asscss the comormie impact of (ke action, under its duty to

16-12-026 the Commisaion comcluded, after cramining extansive
evidence, thet tha WRAMMDMCOBA sfoewld continue to be used,
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consider all facts that might bear on the cxoreise of its
diecretion),

" Beforn the Decision was issued, multiple parties idensified
risks Lo low-mmeome eustomers [rom this change (see abowo ot 24-
26y pod urged the Commizsion to develop an eridenfiary record,
Hiakeholders raised Lhie concern becausa of the relationzhin
belbween the WRAM's revenue decoupliny and progressive rate
degigns chat benefit low-Income customera,

Trormer Commissioner Bandoval decried the Commizsion’s
Fatlicee Go Tikigalke the jenpacts of the Revoeairon Order: with no
apporturnity to investigate the impacts on all allfecled customers,
lhe T “lacks the recoyd foundation to eupport Lis order to =witch
from a WEHANM to a Moaterav-Style WEAD and fails to
lnvastizate the affordability impacts of $his proposal” (BEx. T at 5-
£ Comenissioner Randaolph’s dsaent warned thae the Revoration
Order's hilzely “onteome 15 exacily opposite of thiz proceeding’s
ncent by harming losw-1neome custoroers.” {PDecision THesenl al:
1.)

Diespite these concerns, the Commission choae not to
develop a reeovd cn potential Impacts on low-1mcoemne GRaL0mers,
aummarily asserting that “water utilities can and will propozc
rute structures 1o thear next GRE applhcations whore the

Cotnmriasion will ensure low-1noome and low-1ae cyslomers are

13 See, eg., Bx, Lral 4 ("L provided the oppostunity, Cal Warer
can prezent data demonsTrating that the rate designs of
acompanied rodhond decouphing eurrently collect 4 higher
porcentape of revenues from service charges, a5 comparad to
companies with decoupling™.



nol advarsely impacled.” (Deasion at 68.) Commonce on the P
filad by the WHAM Uiilitiea and athers reflect thut, without the
revenue decoupling afforded by the WHRAM, rate design changeas
are nnavoldable, and likely Lo be detrimental to low-ineome
customers, {See ahove at 26.) Water utilicies that do nat wse
WRAMMICEA {including water utibitios using 3-WHRAM/ICBA)
necessarily put mova costs into the fived, monlhly service charge
that every customer pays, which harma lowinecome customars.
Without the WHAM's rovenue decoupling, WRAM Ttilities must
Propose tha sarma or risk not recovering their rovenue
requirements—requests the Commission cannet reject
arbitrarily. The point is not that the Qorumisaion muest reach any
partirular eonelision on vee of the WRAMMOBA but that a
proper record muset be developed hefore o delerivination is
reached, as with (z8W{ 2012 GROC and the Balanced Rates
Procanding, Bva such record existy here,

The Rehearing Denial asserts (at 27) that thare ia no
evidence in the record that elindnating the WRAK will raise low-
income customers’ rated, This ie Orwellian: the Commission 1=
claiming thal ik considered the Impact on low-ineoine enstomers
booause thera is no evidance in [he record that low-Ineome
cudlomers will be harmed, when it denied pavties any
upportunity to introduce evidenea regavding the allfect on low-
Income cualomers of abandoming the WEAMMCRA.

V. CONCLUSION

In adopting the Revocation Order, the Commission

deparied [rom the defined scope of the proceading and failed Lo
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aceord the affected utilities due procoss. The Comrmdsseion sallowed
one patrty to introduee flawed evidence oo a new izsue outside the
seope of the procecding withoat pormitting olker parties to
address that evidence, [atled Lo give GEWC the ovidontiary
hesring to which 1t was entitled, and failed o develop the
neceaaary record, Aller the problems wero dyawn to ite attenuion,
the Comrmiz=ion's Rehearing Denial papered over them, deapite
the r1aks that conservation will be itnpaived and that low-noome
Califormiane will ultimately bear the negative offects of thia
unzupported Deaiaton. Thiz Courds nferveniion 1s needed, he

Revooamion Ohrder musat be get agice.

Dated: QOetober 27, 2027, Respectfiolly submitted,
WINSTON & STHAWN LT.P

By: /a/f Joseph M Karp
Joveph M. Karp
Winston & Strawn LLF
Aftarneys for Golden
Stote Water Company
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CERTIFICATE OF WORD COTUUNT
(Cal. Rules of Court, Bules #,204, 8,504, 8.4586)

The Lext of the Amended Petition for Wit of Review and
supporting Memearandum of Points and Anthorities conaiata of
5,293 words (including fontnotes), as counted by the Microsoft

Word word-processing progeam weed Lo generate the document.

Dated: Oetobey 27, 20541 Rosportfully subroiited,
WENSTON & STRAWN LLE

By A2/ Joseph M KEorp
Jdnzaph M, Earp
Winston & Strawn L1LP
Attorneys for Golden
State Water Company
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VERIFICATION

I, Ecilh Bwitaer, stute;

[ am the Vice Tvegident, Regulatory Affuivs of Golden State
Water Company ("GEWCY), the petifioner in tha foregoing
Amended Pelition, sood I males this verification on its hehalf Thave
read the foregoing Amended Petition for Wril of Deview and
Memorandum of Points and Autharitics gnd kvew the conlents
thoveof. The frete stated in the Amended Peiitdion and
Memorandum ave true oo the best of my knowledge, information,
aned helief.

1 declare nunder penalty of porjury that the fovepoing is trne
and correct.

Lxeculad on Oolober 26, 2021 al San Dimasz, California,

Saxvaek ooH E s

Kaith Switzer AT ke G M
I‘:nlu:l-:q:II..-:q.'l:-!.' P E ey Y

Keith Swilzer

Vice Pragideont, Regulatory ARairs
GOLDIEN STATE WATEE
COMPANTY
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