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Write This Down: California Supreme
Court Rejects Recovery of ‘Written
Down’ Amount of Medical Bills
By Robert A. Olson, Esq., and Sheila A. Wirkus, Esq.
Greines, Martin, Stein & Richland
How to appropriately compensate tortiously injured plaintiffs for their medical
damages has flummoxed courts in recent years.
Courts have struggled to calculate a plaintiff’s medical expenses in a world where
health care provider bills rarely reflect the amounts actually paid and accepted as
payment for medical services.
For both publicly and privately insured plaintiffs, health providers typically accept as
full payment less, often much less, for medical services than appears on the face of
their invoices.
Given the often large difference between the face amount of medical providers’
bills and what is often accepted as payment in full on the plaintiff’s behalf, in the
aggregate, this is a multibillion-dollar issue for tort defendants and liability carriers.1
The question has been whether a plaintiff can recover the difference between the
two amounts, variously known as a discount, a “negotiated rate differential” or a
“write-down”?
Several courts have said “yes.”
A nearly unanimous California Supreme Court bucked that trend Aug. 18 with a
resounding “no.”
In Howell v. Hamilton Meats & Provisions Inc., 52 Cal. 4th 541 (2011), the Supreme
Court held that a personal injury plaintiff’s economic medical damages are limited to
the lesser of the amount actually paid for medical services, including by the plaintiff’s
health insurer, or the reasonable value of services.2
It rejected the plaintiff’s argument that she could recoup as “damages” the difference between the face amount of a medical bill and the discounted amount that the
plaintiff’s health insurer pays, and what the health care provider accepts as payment
in full.3
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ACTUAL LOSSES AND THE COLLATERAL SOURCE RULE
The key to the court’s holding were two principles.
The first was that damages, statutorily defined in California as detriment proximately
caused, are limited to losses actually suffered.
No recovery is allowed for “the undiscounted sum stated in the provider’s bill but
never paid by or on behalf of the injured person … for the simple reason that the
injured plaintiff did not suffer any economic loss in that amount.”4
In this, the Howell decision concluded that “[t]he Restatement rule is to the same
effect … ‘[i]f … the injured person paid less than the exchange rate, he can recover no
more than the amount paid, except when the low rate was intended as a gift to him.’”5
The second principle was that the collateral source rule “ensures that plaintiff
here may recover in damages the amounts her insurer paid for her medical care [but]
has no bearing on amounts that were included in a provider’s bill but for which the
plaintiff never incurred liability because the provider, by prior agreement, accepted a
lesser amount as full payment.”6
The California Supreme Court concluded that any discount, “write-off” or “negotiated
rate differential is not a collateral payment or benefit subject to the collateral source
rule.”7
For both publicly (e.g.,
Medicare and Medicaid) and
privately insured plaintiffs,
health providers typically
accept as full payment less —
often much less — for medical
services than appears on
the face of their invoices.

The collateral source rule continued to “appl[y] with full force” in that “[p]laintiff
here recovers the [actual] amounts paid on her behalf by her health insurer as well as
her own out-of-pocket expenses. … Plaintiff thus receives the benefits of the health
insurance for which she paid premiums: her medical expenses have been paid per
the policy, and those payments are not deducted from her tort recovery.”8
The Howell decision held that the policies underlying the collateral source rule were
not violated by declining to allow a plaintiff to recover as damages amounts that
were never paid.
In particular, the plaintiff received the full benefit of her health insurance.
The discounted pricing or negotiated rate differential that the health insurer received
was not an insurance benefit to the plaintiff. Rather, negotiated lower health care
provider reimbursement rates benefitted the insured plaintiff through lower health
insurance premiums.9
Likewise, the plaintiff received the benefit of her thrift in having health insurance.
Her medical bills had been paid, and those payments were not deducted from her
damages.
And, Howell held “while [health care] providers presumably did obtain some commercial advantages by virtue of their agreements with … plaintiff’s [health] insurer, the
global value of those advantages cannot be equated to the amount of the negotiated
rate differential for plaintiff’s individual care.”10
Finally, surveying the sometimes artificial world of health care provider billing
(including so-called “Chargemaster” rates), Howell concluded “it is not possible to
say generally that providers’ full bills represent the real value of their services, nor
that the discounted payments they accept from private insurers are mere arbitrary
reductions.
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Accordingly, a tortfeasor who pays only the discounted amount as damages does
not generally receive a windfall, and is not generally underdeterred from engaging in
risky conduct.”11
From an evidentiary standpoint, the Howell decision’s bottom line is that evidence of
an amount a health care provider has accepted as full payment for services is relevant
to provide plaintiff’s damages for past medical expenses and, assuming it satisfies
other rules of evidence, admissible.12
Nonetheless, evidence as to who made the payments, i.e., that an insurer made them,
remains generally inadmissible under the collateral source rule.13
In contrast, “[w]here the provider has, by prior agreement, accepted less than a
billed amount as full payment, evidence of the full billed amount is not itself relevant
on the issue of past medical expenses.”14
REASONABLE VALUE OF MEDICAL SERVICES
The amount actually paid might not represent some generic “reasonable value” of
medical services.
Although “California courts have referred to the ‘reasonable value’ of medical care
in delineating the measure of recoverable damages for medical expenses, in this
context, ‘[r]easonable value’ is a term of limitation, not of aggrandizement.”15
In dissent, Justice Joan D. Klein of the California Court of Appeal, sitting pro tem
because of a vacancy on the state Supreme Court, argued that the reasonable
value of medical services should be the sole standard for plaintiff’s economic medical
damages.16

Although “California courts
have referred to the ‘reasonable value’ of medical care
in delineating the measure
of recoverable damages for
medical expenses, in this
context, ‘reasonable value’
is a term of limitation, not of
aggrandizement.”

Justice Klein agreed with the majority that the plaintiff should not be entitled to
recover the gross amount of her medical bills.
Thus, Howell unanimously rejected plaintiff’s “face amount of the medical bill” theory.
Rather, the dissent disagreed with the majority’s stance that recovery should be
capped at the discounted amount, instead arguing that a plaintiff should recover the
reasonable value or market value of the services as determined by expert testimony.17
IMPACT OF THE HOWELL DECISION
The Howell decision is a great victory for the defense bar and insurers in general.
Not only did the Supreme Court stanch a potential $3 billion annual hit in California
to tort defendants and liability insurance carriers as to medical expenses, the principles of its decision preclude damages expansion for everything from the cost of
repairing a dented fender to rebuilding a home covered by first-party insurance that
has negotiated discounted service provider rates.
Like many groundbreaking decisions, Howell left open numerous issues:
•

How to prove insurance payment.

•

Who has the burden of proof on actual payment and reasonableness.

•

How post-services discounts would affect damages recovery.

•

Whether unpaid bills are admissible to prove noneconomic damages.18
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The Howell decision also distinguished circumstances, such as liens, assignments
and charity care, where there may be no negotiated discount, and the reasonable
value standard may be the only one to apply.19
Howell is only the most recent decision to address these issues. As a recent decision
by a leading jurisdiction, it is likely to be influential. That said, the state of the law
nationally is a checkerboard.
The Howell decision itself characterized its holding as aligned with perhaps “presently
… the minority view.” 20
Recent decisions from Arizona, the District of Columbia, Hawaii, Illinois, New Mexico,
Oregon, South Dakota and Kansas all have been at odds with Howell’s reasoning. 21
But Howell is by no means an isolated decision. Recent decisions in other jurisdictions, including Florida, Louisiana, New York and Pennsylvania, are consistent with
the California Supreme Court’s approach. 22
Nevertheless, the law nationally remains in flux.
Many of the decisions addressing these issues are not by a state’s highest court, and
many states’ courts have yet to address these issues.
Howell will undoubtedly figure prominently in such considerations.23
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