or months the legal press has been
teeming with articles reacting to
the decision in Buss v. Superior
Court,! the California Supreme
Court’s long-awaited pronounce-
ment on several previously unsettled ques-
tions concerning an insurer’s right to reim-
bursement for the cost of defending against
noncovered claims. Largely overlooked in
the commentary so far has been the opin-
ion’s unusual and questionable treatment of
the so-called “in for one, in for all” rule~—the
rule that “[o]nce the defense duty attaches,
the insurer is obligated to defend against all
of the claims involved in the action, both cov-
ered and noncovered....” While this rule has
long been a staple of claims involving com-
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insurance practice?

prehensive general liability (CGL) policies,
until Buss there was little basis for assuming
the rule might apply elsewhere.

Now that assumption has changed. In
barely two sentences, and with no pretense of
the contract-based analysis that has been the
centerpiece of recent supreme court insur-
ance jurisprudence (including Buss itself),
the court has required non-CGL carriers to
reexamine issues they thought were long
settled.

H&H Sports sued sports magnate Jerry
Buss in a complex commercial lawsuit with 27
causes of action that included a claim for
defamation—the only claim potentially cov-
ered by Buss’s CGL policies, which had been
issued by Transamerica. Transamerica pro-

vided a complete defense, reserving a right
to reimbursement for the cost of defending
noncovered claims. The defense costs
exceeded §1 million, but Transamerica
claimed that no more than $56,000 was atfrib-
utable to the defamation claim. When Buss
settled with H&H by paying $8.5 million,
Transamerica refiised to participate in the
settlementand demanded reimbursement of
defense costs. In Buss’s litigation against
Transamerica, the parties filed cross-motions
for summary judgment. The trial court denied
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Buss’s motion and granted Transamerica’s.
Did Transamerica have a duty to defend?
Did it have a right to reimbursement and, if
so, by what procedure? In particular, who
~had the burden of proof in a claim for reim-
bursement; and did the burden require proof
by more than a preponderance of the evi-
dence? These were the principal issues
before the court of appeal and the supreme
court, which both affirmed the lower court’s
decision.

All but one of the many amicus briefs—as
well as those in the companion case3—
focused on the reimbursement issue.
Everyone assumed the “in for one, in for all”
rule applied; the question was whether the
rule permitted reimbursement. In holding
that it did, the court discussed the basis for
the rule. Surprisingly, this was the first time
any California court had done so. Although
the “in for one, in for all” rule had been
embedded in California decisional law for
many years, no prior opinion explained its

. basis, much less evaluated it in light of policy
language creating the duty to defend. In its
most recent prior statement of the rule, the
supreme court merely cited the seminal case
of Hogan v. Midland National Insurance
Company,* which itself contained no analysis
of the question. Neither did any of the five
decisions Hogan cited.’

Non-California authority suggested that
the duty to defend is grounded in the insur-
ance contract. As one federal court observed:

The nature of the insurer’s duty to

defend is purely contractual. There is

no commeon law duty as to which the

courts are free to devise rules. The

obligation on the court is merely to
interpret the language of the insur-
ance contract.’

But in Buss, the court concluded that pol-
icy language is not the basis of the rule. To the
contrary, the court held:

‘We cannot justify the insurer’s duty to
defend the entire “mixed” action con-
tractually, as an obligation arising out

of the policy, and have never even

attempted to do so. To purport to make
such a justification would be to hold
what we cannot—that the duty to
defend exists, as it were, in the air,
without regard to whether or not the

- claims are at least potentially covered.”

_ One might have thought that this lan-

age presaged an end to the “in for one, in

11" rule, but it didn’t. Rather, the court

d:
an, and do, justify the insurer’s

efend the entire “mixed”
phylactically, as an obliga-
ed by law in support of the
1d meaningfully, the

insurer must defend immediately.

[Citation.] To defend immediately, it

must defend entirely. It cannot parse

the claims, dividing those that are at
least potentially covered from those
that are not. To do so would be time
consuming. It might also be futile:

The “plasticity of modern pleading”

[citation] allows the transformation

of claims that are at least potentially

covered into claims that are not, and

vice versa.?

This is the entire discussion of the sub-
ject. The court cites no authority for its
conclusion beyond Monirose Chemical
Corporation v. Superior Court? It provides
no analysis beyond this unvarnished exer-
cise of ipse dixit.

But so what? Hasn’t the “in for one, in for
all” rule been well settled for years? Isn’t this
what every insurer and insured expects; irre-
spective of the principal issue in Buss con-
cerning who pays for the defense of noncov-
ered claims? In a word, no. To the contrary,
for ‘decades non-CGL insurers have been
drafting policies that explicitly disclaim the “in
for one, in for all” rule. The language of title
insurance policies, for example, has evolved
to a point where its intent is unmistakable:

[Tihe Company, at its own cost and

without unreasonable delay; shall pro-

vide for the defense of such insured in
litigation in which any third party
asserts a claim adverse to the title or
interest as insured, but only as to those
stated causes of action alleging a defect,
lien or encumbrance or other matter
insured against by this policy. The
Company shall have the right to select
counsel of its choice (subject to the
right of such insured to object for rea-
sonable cause) to represent the
insured as fo those stated causes of
action and shall not be liable for and
will not pay the fees of any other coun-
sel. The Company will not pay any fees,
costs or expenses incurred by an insured

in the defense of those causes of action

which allege matters not insured

against by this policy.1

Justice Kennard recognized the signifi-
cance of this language in her dissent in Buss,
in which she took the majority to task for
ignoring the fact that CGL policies broadly
require the defense of “any s«it” in which a
claim for covered damages is made, in con-
trast with limited language like that of title
insurance policies. She observed that “[bly
stating their defense obligation in terms of
defending particular causes of action, rather
than entire suits, title insurers have done
what insurers issuing standard CGL policies
have not done—limited their contractual

defense obligation to the defense of potentially
covered claims.”

Justice Kennard’s point is well taken.
Buss’s policy obligated his carrier to defend
“any swit against [the insured] seeking dam-
ages on account of such injury.”*? Yet despite
the supreme court’s close focus in recent
years on policy language, in Buss the court
seems to have gone very far out of its way to
avoid using the word “suit.” The court uses
the words “claim” or “claims” more than 50
times and the word “action” more than 25
times, but the word “suit” never makes an
appearance outside of descriptive quotations
from Buss’s policies.’® This linguistic reti-
cence seems to be a tacit recognition of the
tension between the policy language and the
decision’s analysis.

(The court has done much the same thing
in the recent decision of Aerojet-General
Corporation v. Transport Indemnity
Company,* in which it applied Buss in eval-
uating the scope of the defense obligation in
the context of environmental claims. Once
again, claims rather than suits took center
stage, and the court held that its Buss analy-
sis applies “not only between claims but also
between parts of a single claim.” Further,
the court found that there is no contractual
obligation to pay for “defense costs that can
be allocated solely to a claim, or a part of a
claim”®—and there is therefore a right to
reimbursement for such costs.)

- Why: did the court, having meticulously
explained that an insured can have no expec-
tation that the insurer will pay for the defense
of noncovered claims, turn around and hold—
with virtually no authority or analysis, and
after years of pointedly holding that policy
obligations are defined by policy language—
that the insurer is nevertheless subject to
the “in for one, in for all” rule? The unusual
facts of Buss suggest the likely explanation.
The court evidently rebelled at the prospect
of requiring an insurer to pay more than $1
million in defense costs in a case in which the
only covered claim was indisputably a tiny
part of the case. At the same time, however,
the courtwas not prepared to overthrow the
long-settled “in for one, in for all” rule. The
court seems to have concluded that it could
only give Transamerica a right to reim-
bursement by eliminating any contractual
obligation to defend noncovered claims. It
therefore had to manufacture an extracon-
tractual (in other words, public policy) basis
for the “in for one, in for all” rule.

The logical starting point for a public pol-
icy analysis is Civil Code Section 2778(4),
the statutory authority: for defense obliga-
tions under indemnity agreements. But the
court ignored that statute; possibly because
it imposes a lesser obligation than the “in for




one, in for all” rule—il only requires a defense
“in respect to the matters embraced by the

indemnity,” and then only “unless a confrary -

intention appears.”” Left with no contractual
language, statute, decision, or legal princi-
ple supporting its desired conclusion, the
court did what it said it couldn’t do: it found
the “in for one, in for all” rule, to use the
court’s words, “in the air.”8 It simply created
the rule out of nothing. One might have
expected further explication in the subse-
quent Aerojet-General case, but it isn’t there;
Aerojet-General simply cites Buss as its sole
authority on the relevant points.

1 he question remains: how broadly does
this new rule apply? Does it undercut
the carefully drafted language of title
insurance and other non-CGL policies? There
is a big world out there—the Insurance Code
lists 22 different kinds of insurance.’® Should
this unsupported and unreasoned new rule
apply everywhere?

One might argue that Buss’s rationale,
such as it is, extends to any kind of insur-
ance that includes any kind of defense oblig-
ation, regardless of policy language. The
court construed CGL policies to impose a
contractual defense obligation only for cov-
ered and potentially covered claims. That
interpretation seems to create an equivalence
with the defense clause of the standard title
policy, which expressly imposes the same
limitation. If the “in for one, in for all” rule
applies to a CGL policy despite the absence
of any contractual obligation to defend non-
covered claims, shouldn't it apply just as well
to a title insurance policy, or to any other pol-
icy, regardless of express limiting language?

The answer, once again, is no, for a num-
ber of reasons.

First, and most obviously, nothing in the
opinion suggests thal the court intended to
reach beyond CGI. or other liability policies,
which were the entire focus of the case and
which have long heen subject to the “in for
one, in for all” rule. Title policies are not
truly liability policies—they are a hybrid.
‘While title policies have a defense compo-
nent, they are primarily first-party indem-
nity policies, whose principal coverage oblig-
ation is to compensate the insured for title
defects. The deflense obligation is not only
incidental to this principal obligation but is
actually optional. Unlike a liability carrier, a
title insurer can terminate all coverage—
specifically including any defense obliga-
tion—by paying the policy limits to the
insured.?® Further, completely independent
of whether any litigation is even pending,
the insurer “fully perform{s] its obligations”
by establishing the insured’s title “in a rea-
sonably diligent manner by any method.”*

Second, Buss's only articulated rationale—
that “[t]o defend meaningfully, the insurer

“must defend immediately [and to] defend
immediately, it must defend entirely™ —may
well play no role in a particular case. T'rue, in
a case that presents immediate litigation
needs—for instance, a short lime to respond
to an injunction—a carrier niy be in no posi-
tion to waste time “pars|ing| the claims, divid-
ing those that arc al least polentially covered
from those that arc not.™ Bul whal il, as
often happens in title insurance litigation, the

insured does not recognizc the
coverage until-the-lawstit ias he
way for many months and the defense has
been handled by the insured’s independent
counsel? The insured’s own counsel has
already “defend{ed] meaningfully” by
“defend[ing] immediately [and| entirely,”?*
without any participation by any insurer. All
the title insurer can bring (o the case at this
point is financial support and perhaps some
special expertise. Under these circumstances,
Buss’s rationale provides no basis for requir-
ing the title insurer to provide anything
beyond the express requircments of the pol-
icy—the cost of litigating the title claims only.

Third, “the plasticity of modern plead-
ing™?% is rarely as problematic with title claims
as it is with general liability claims. Title poli-
cies have a feature that no standard liability
policy has: an objective and precise measur-
ing stick for determining whether a claim is,
in the first instance, covered by the policy’s
insuring clause. In most cases, one can sim-
ply compare the insured’s title as described
in the policy with the title claim being
asserted. If they conflict, the claim is cov-
ered; otherwise, it is not.* The linguistic
gymnastics in which courts regularly engage
when determining coverage under liability
policies are, by and large, not a feature of
title insurance litigation.

Fourth, insureds under title policies do not
have the same defense expectations as CGL
insureds. Although Buss establishes that CGL

insureds do not expect their insurers to be
ultimately responsible for the cost of defend-
ing noncovered claims, it also states that
these insureds do expect a complete defense
in the first instance. Insureds under CGL
policies have long had a sound basis for that
expectation, dating back more than 40 years
to Ritchie v. Anchor Casualty Company®
(which itself cited decisions substantially
older)® and nearly 30 years to the supreme
court’s approval of the “in for one, in for all”
rule in Hogan.® In sharp contrast, for many

ears-title-insurers have been drawing ever

Aurnder~more-explicit contractual boundaries around

their defense obligations.

Almost a quarter-century ago, the stan-
dard CLTA policy was narrowed from lan-
guage similar to the “any suit” language of
CGL policies to provide that the insurer would
“provide for the defense of an insured in liti-
gation fo the extent that such litigation
involve[d] an alleged defect, lien, encum-
brance or other matter insured against by
this policy.” The current language, which is
far more restrictive, has been in effect for
nearly a decade.3! Decisional law does not
reflect any uncertainty in the area: no
California decision involves even a contention
that title insurance is or should be subject to
the “in for one, in for all” rule.® It is reason-
able to infer that insureds under title policies
have never expected their insurers to defend
nontitle claims under any circumstances.

Fifth, the central theme of Buss’s analy-
sis—its focus on what the insured is paying
premiums for—highlights the uniqueness of
title insurance. As one court observed:

Title insurance is unlike any other

insurance. Insurers in other lines can-

not control the risk beyond being care-
ful in the selection of insureds.

However, title companies do control

the risk; they attempt to eliminate it by

the work they do in determining the
state of a title.®

Generally speaking, a title policy insures



against losses resulting from differences
between the title as insured and actual record
title as of the date of the policy, andthere is
no coverage for losses arising from later
events.® The measure of coverage is also
limited: the most the insured can recover
(within policy limits) is the Joss in value result-
ing from the difference between record title
and title as insured.

For this limited coverage, the insured
pays a relatively small, one-time premium
for a policy that remains in effect for as long
as the insured owns the property. As the
quotation suggests, the premiums mainly
defray the title insurer’s cost of examining
title in its effort to locate all existing: title
defects and list them as exceptions from cov-
erage. Because the risk is based entirely on
the state of record title, the insurer has no
reason to learn anything about the insured or
its business. Indeed, in many transactions—
and certainly in most consumer transac-
tions—there is no direct contact between
insurer and insured.

This approach to risk avoidance differs
from that of CGL insurers on the most fun-
damental level. CGL insurers insure against
losses arising from future events that, in one
way or another, usually involve the insured’s
conduct. Their underwriting practices there-
fore focus on the insured. CGL applications
often request comprehensive information
covering not only the insured’s prior loss
experience and knowledge of potential claims
but also every aspect of its business opera-
tions and its real and personal property that
might conceivably give rise to a claim.?® The
insurer uses this information to decide
whether to take on the risk and how much of
a premium to charge. Further, since the
insurer issues its policy for a limited period,
it can mitigate an unfavorable risk experi-
ence by increasing the premium, structur-
ing claims-made coverage, or even refusing
to renew the policy.

Comparing these two approaches to
underwriting in the light of Buss’s purpose-of-
premium analysis reveals an equally funda-
mental difference in the anticipated scope of
the duty to defend. The CGL insurer expects
that claims under its policy will most often
arise from its insured’s conduct. That is why
it examines the insured’s history in detail
before undertaking the risk, and that is the
basis on which it calculates its premiums.
The CGL insurer also knows that in any
mixed action—one where there is both a non-
covered claim and a claim that is at least
potentially covered—chances are that all the
claims will relate in some way to the kinds of
things the insurer has investigated.

In Contrast, a title insurer has no such

expectation. It has limited its examination to_

the insured’s title; if it examines the actual real
property at all, it is only to determine physi-
cal features that might affect title, not to eval-
uate potential dangers to third persons or
their property.®® Subjecting a title insurer to
the obligation to defend an entire mixed action
therefore not only would carry the defense
obligation well beyond explicit policy obliga-
tions and the historical expectations of the par-
ties but also would require the insurer to
undertake something for which neither its
underwriting practices nor premium struc-
ture has prepared it.

It is reasonable to assume that the expec-
tations. of insureds in these areas are not
very different from those of insurers. Even
apart from a title policy’s explicit language;
its extremely narrow focus and attendant
low premium eliminate any suggestion to

the insured that the title insurer would ever

pay litigation. costs for noncovered claims,
even with a right to reimbursement. The
expectations of CGL insureds that led the
court in Buss to express concern about car-
riers parsing claims while Rome burns
should not govern the fundamentally differ-
ent relationship that arises under a tltle insur-
ance policy.

Sixth, there has to be some practlcal hm:t:
to the supreme court’s analysis, even as to

CGL policies. To pick a somewhat unrealistic

example because it highlights the probiem,

suppose a plaintiff joins two factually separate

causes of action in a lawsuit against the

insured. One is'a personal injury claim against

the insured for an injury occurring on prop-

erty owned by thé insured at a time when the -
‘insured carried a CGL policy that plainly cov-

ered the claim. The other is a personal injury
claim arising from an automobile accident
with the insured that occurred during an ear-
lier period when the insured carried no lia-
bility insurance of any kind. Indisputably;
there is no relationship of any kind between
the claims, which could just as well have been
brought by different plaintiffs in separate
lawsuits—and as to the automobile claim,
there is no basis under which the insured
could ever expect to have any of its defense
paid for by any insurer. (A comparable exam-
ple in the title insurance context would be title
claims involving two unrelated properties,
only one of which is insured.)

Must the CGL insurer pay for the defense
of the automobile claim? True, the need for
an immediate defense is the same as if the
claims had some legal relationship, and there
are obvious practical problems involved in
providing only a partial defense. But defend-
ing against the automobile claim would go far
beyond anything Buss says about the
insured’s expectations and the contractual
limitations of the policy. It would, in effect, cre-

ate an entirely new insurance policy “in the
air.”¥ From an insurance perspective, these
are like two distinct lawsuits. It is difficult to
believe that even the Buss court would con-
clude that these circumstances trigger the
“in for one, in for all” rule.

Similarly, Buss’s rationale for applying the
“in for one, in for all” rule evaporates in a case
in which the litigation is well advanced and
the insured has been fully defended at its
own expense. Since the insured’s need for an
immediate, entire defense has already been
met, there is no reason to burden the insurer
with any obligation beyond the explicit lim-
itations of its policy. Indeed, this is the
essence of one of the holdings in Barbara B.
V. Horace Mann Insurance Company, a recent
post-Buss decision.%®

itle insurers have an advantage because
noncovered claims often trigger a
defense obligation under another pol-
icy, most likely one with an undeniable “in for
one, in for all” obligation. If another insurer
is involved; the issues raised in Buss will ordi-
narily be addressed between the insurers.
They can agree on a permanent or temporary
method of allocating ongoing defense costs
and can litigate any unresolved issues

“between themselves after the case is over

without affecting the ongoing progress of the
defense. But Buss suggests no reason why the
same approach cannot be followed even with-
outanother insurer’s involvement, and even
if the exigencies of the particular case per-

- suade an insurer to provide an initial defense

against noncovered claims. Once a case is
under way and the demands of immediacy
have been met, the insurer should be able to
ask the insured to begin bearing its share of
defense costs.

A practical way of addressing these situ-
ations is percentage allocation agreements, at
least where there is some reasonable basis for
assessing the proportion of the case that will
be devoted to noncovered claims. The
unavoidable imprecision of such an arrange-
ment is outweighed by its utility in heading off
disputes about such matters as the charac-
terization of particular costs and the level of
detail necessary for defense counsel’s bills—
areas otherwise fertile not only for conflicts
between insurer and insured but also possi-
bly for conflicts of interest for defense coun-
sel. Of course it might be safer, as Buss sug-
gests, for the insurer simply to defend the
entire action without seeking some interim
allocation agreement.®® But when the safe
approach is consonant with neither the basic
nature “of the policy nor the insured’s rea-
sonable expectations, it is unfair to demand
that insurers follow it.

(Continued on page 58)
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Although Buss resolved some thorny
issues that have been plaguing insurers and
insureds for many years, it may have cre-
ated a whole new round of problems in areas
that the case did not even address. The
California Supreme Court’s rationale for the
“in for one, in for all” rule does not justify
applying the rule in every case, under every
circumstance, and for every class of insur-
ance. The issues discussed here regarding
title insurance will arise with other kinds of
policies that do not contain conventional “an
suit” defense language. So after waiting so
long for Buss, it may be many years more
before the dust finally settles. B
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right to conduct such defenses, if [the person]
chooses to do so.
Civ. Copk §2778(4) (emphasis added).
8 Buss, 16 Cal. 4th at 48,
9 Ins. Cone §100 divides insurance into the following
classes: 1) life, 2) fire, 3) marine, 4) title, 5) surety, 6)
disability, 7) plate glass, 8} liability, 9) worker's com-
pensation, 10) common carrier liability, 11) boiler and
machinery, 12) burglary, 13) credit, 14) sprinkler, 15)
team and vehicle, 16) automobile, 17) mortgage, 18) air-
craft, 19) morlgage guaranty, 19.5) insolvency, 19.6)
legal insurance, and 20) miscellaneous.
2 If the insurer “pay[s] or tenders] payment of the
amount of insurance under this policy together with
any costs, attorneys’ fees and expenses incurred by the
insured claimant, which were authorized by the
Company,” then “all liability and obligations to the
insured under this policy” other than the obligation to
make the payment “shall terminate, including any lia-
bility or obligation to defend, prosecute, or continue any
litigation....” 1990 CLTA Policy, supra note 10, at
ql6(a) (i) (emphasis added). The option is equally
explicit with respect to insurance on trust deeds: the
insurer terminates its obligations by “purchas[ing]
the indebledness secured by the insured mortgage”
and paying certain other costs. Id. at §I6{a) (ii). Further,
under J6(b), the insurer could pay even less if there
is no dispute that the amount of loss is less than pol-
icy limits.
21 1990 CLTA Policy, supra note 10, at J8(a).
22 Buss, 16 Cal. 4th at 49 (citation omitted).
2 Id,
2.
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% Id: (quoting Gray, 65 Cal. 2d at 276).
% More complex questions do arise, however, under the
policy’s exceptions and exclusions, particularly the
exclusion for title defects “created, suffered, assumed
or agreed to” by the insured. 1990 CLTA Policy, supra
note 10, at 530.
# Ritchie, 135 Cal. App. 2d 245, 254-55.
% See; e.g., Christian v. Royal Ins. Co., 185 Minn. 180,
240 N.W. 365, 366 (1932).
# Hogan, 3 Cal. 3d at 564.
3 CLTA Standard Coverage Policy pt. II, 3 () (1973)
(emphasis added). Previous versions were broader.
For instance, the 1963 policy in Paramount Properties
Co. v, Transamerica Title Ins. Co., 1 Cal. 3d 562, 566 n.2
(1970), provided:
“The Company, at its own cost and without
undue delay shall provide (1) for the defense of
the Insured in all litigation consisting of actions
or proceedings against the Insured...which lit-
igation or action in any such events is founded
upon an alleged defect, lien or encumbrance
instired against by this policy....”
3'CLTA Standard Coverage Policy pt. IT, 4(a) (1988).
In her dissent, Justice Kennard suggests that the rea-
son-for the contrast between CGL and other carriers is
the desire of CGL carriers to control the defense of a
case in order to manage their indemnity exposure.
Buss, 16 Cal. 4th at 63. Thus, she notes, “CGL carriers
have not responded to this changed legal climate by

altering the scope of their defense obligation.” 16 Cal.

4th at 64 (Kennard, J., dissenting) (referring to limita-
tions oncarriers’ ability to control the defense).

% Enron Corp. v. Lawyers Title Ins. Corp., 940 F. 2d 307
(8th Cir. 1991); may be the only decision in any juris-
diction that addresses the question. It holds thatin a
mixed: action, a title insurer does not have a duty to

- defend a noncovered claim.

# Fidelity Title Co. v. Washington Dep't of Revenue, 49

_ Wash, App. 662, 664:65, 745 P. 2d 530, 531 (1987).

nderstandings about title insurance abound. The

n érstax)d the purpose of preliminary title reports
mﬂce pohcxes.. 7 Slegel v. F’dehty Nat1Title

tomdioacﬁVé/Qu !
Insurance Appli d Corp. asks such

ms relating to sex-

applicant been convicted of any degree of the crime of
arson?” “Any uncorrected fire code violations?”

% See CEB, CAL TTILE INSURANCE PRACTICE 130-32.

¥ Buss, 16 Cal 4th at48.

38 Barbara B. v. Horace Mann Ins: Co.; 61 Cal. App. 4th
158,71 Cal. Rprt. 2d 350 (1998). The court stated:
“IT)he failure of one insurer to defend is of no conse-
quence to an insured whose representation is provided
by another insurer;” because the insured does not face
an undue financial burden and is not “deprived ‘of the
expertise and resources available to insurance carriers.”
Id.,61 Cal.App. 4th'at __, 71 Cal Rptr. 2d at 354 (quot-
ing Ceresino v. Fire Ins. Exchange, 215 Cal. App. 3d 814,
823 (1989)).

39 Buss, 16 Cal. 4th at 58-59.




