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INTRODUCTION 

Groom's brief does not deny the obvious — that she consciously set 

out to subvert her written promise to submit her disputes with Health Net to 

arbitration through a strategy of repeated artful and ambiguous pleadings. 

The opening and respondent's briefs thus frame the issues of this appeal: 

5^ May a plaintiff, by intentionally pleading a mixture of 

arbitrable claims with non-arbitrable claims that she could not 

legally assert and by forcing a defendant to demur just to 

clarify that only arbitrable claims are presented, unilaterally 

create a forfeiture of the defendant's arbitration rights? 

>• Where plaintiff engaged in a purposeful strategy of 

improperly attempting through ambiguity and indefrniteness 

to plead around her clear arbitration obligation, do Health 

Net's pleading challenges alone presumptively constitute the 

prejudice required to impose a waiver of the parties' written 

arbitration agreement without any showing of actual 

prejudice? 

The answer must be "no" unless blatant gamesmanship is to be rewarded. 

Common-sense and controlling state and federal authority dictate just that 

result. 
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Under Groom's theory, a party who seeks to avoid an arbitration 

promise may place a defendant in an impossible situation. If the defendant 

immediately seeks to compel arbitration, that arbitration will be denied 

because the plaintiffs complaint is artfully framed in non-arbitrable terms 

and includes improperly-asserted non-arbitrable claims. If, on the other 

hand, the defendant successfully challenges plaintiffs spurious games and 

succeeds in having the complaint pleaded in the arbitrable terms that should 

have been used at the outset, then according to Groom, the defendant has 

thereby waived its right to arbitration. This heads-I-win, tails-you-lose 

approach is not and should not be the law. One party — here plaintiff— 

should not by playing pleadings games be able to unilaterally determine 

whether her arbitration agreement can be enforced. 

In fact, Groom's theory is premised on a single mistaken 

proposition: that any pleading challenge — including pleading challenges 

necessary to determine which claims are even arbitrable — automatically 

prejudices the plaintiff and, hence, waives the involuntary defendant's 

arbitration rights. That presumption, however, has no basis in law: 

• That presumption is not the law. Enforcement of arbitration 

rights — not their waiver - is favored. Binding Supreme 

Court authority holds that pre-arbitration litigation activity 

does not waive arbitration rights unless it goes to "the merits 

of the arbitrable issues." The party opposing arbitration must 
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affirmatively prove that she has suffered substantive prejudice 

by any delay in seeking arbitration. 

• That presumption cannot be the law. The Federal Arbitration 

Act governs the parties' agreement. It bars any state rale or 

law preventing enforcement of a written arbitration agreement 

on a basis that would not be generally applicable to 

preventing enforcement of any other contract term. No 

generally applicable rule denies enforcement of a contract 

term simply because the party opposing enforcement has 

artfully pleaded around the term and the party favoring 

enforcement has been forced to establish the term's 

applicability. 

• That presumption should not be the law. It acts as an 

unreasoned bias against arbitration, contrary to the public 

policy expressed by the state and federal legislatures, and it 

promotes rather than discourages improper gamesmanship. 

In this case, it was the plaintiff who manipulated arbitration rights 

and obligations. It was the plaintiff who consciously forced a protracted 

pleadings fight in a transparent attempt to avoid arbitration. Health Net did 

not litigate the merits of any claim; it merely presented the pleading 

challenges necessary to define and illuminate what claims plaintiff was or 



was not bringing — and hence whether arbitration was or was not 

appropriate. 

It is transparently obvious and undisputed that plaintiff Groom was 

using her pleading games to evade her arbitration promise. There is not a 

scintilla of evidence that Groom suffered any actual prejudice that can be 

attributed to Health Net. In this context, the order refusing to compel 

arbitration is an abuse of discretion and cannot stand. 

ARGUMENT 

Groom does not dispute that relevant Supreme Court and Court of 

Appeal precedent requires actual prejudice - not just mere participation in 

the litigation process - to establish a waiver of arbitration. (AOB 21-25.) 

"Waiver does not occur by mere participation in litigation; 

there must be 'judicial litigation of the merits of arbitrable 

issues . . . . " ' (Emphasis in original, Keating v. Superior 

Court (1982) 31 Cal.3d 584, 605, revd. in part on another 

point in Southland Corp. v. Keating (1984) 465 U.S. 1 [104 

S.Ct. 852, 79 L.Ed.2d 1].) 

That is, a party seeking to avoid arbitration must show more than just "mere 

participation in litigation" — particularly where that party intentionally 

induced the participation. She must show prejudice, i.e., actual steps 

toward determining the merits of her underlying claims. The record here 
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contains no evidence (let alone clear and convincing evidence) that she was 

actually prejudiced at all; nor does Groom's brief cite any portion of the 

record containing proof of prejudice. 

Because she proved no prejudice, she asks this Court to contrive a 

substitute: a conclusive presumption of prejudice, obviating evidence of 

actual prejudice, if a defendant challenges the plaintiffs pleadings before 

petitioning to compel arbitration. The presumption Groom urges would 

simply eliminate the requirement — affirmed in every recent Supreme 

Court and Court of Appeal decision on the issue — that she carry the 

burden of establishing actual prejudice. Prejudice would be presumed from 

demurrers alone, thereby supplying an inference of waiver. A party seeking 

to wiggle out of her arbitration agreement would simply, as here, repeatedly 

file purposefully ambiguous and indefinite complaints necessitating 

demurrers to clean up her allegations before arbitration could even be 

sought. Artful pleading forces demurrers, demurrers assertedly constitute 

presumptive prejudice, and prejudice constitutes waiver. Voila! Rather 

than enforcing arbitration commitments, a party seeking to subvert such a 

commitment is given the tools to avoid it at will. This is not and should not 

be the law. 

A. The Record Shows No Actual Prejudice to Groom. 

Absent from this case is any proof of actual prejudice to Groom. 

Her discussion of "prejudice" contains not a single citation to any evidence 
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of prejudice in the record; upon examination, the general ways in which she 

suggests she was prejudiced show no such thing. (RB 16-18.) Unless 

prejudice is presumed, Groom has failed to carry her burden of proof on 

that issue. 

Groom's four categories of prejudice actually boil down to an 

argument that Health Net delayed arbitration for some 11 months by forcing 

her to amend her purposefully vague and evasive complaint. This she 

claims constituted prejudicial "litigat[ion of] the merits of the arbitrable 

claims." (RB 16-18.) But the argument does not sustain her burden. Even 

if the delay had all been Health Net's doing — it decidedly wasn't — it 

shows no litigation "of the merits" of her arbitrable claims, and no actual 

prejudice.1 

Like the wily rabbit resisting the briar patch, Groom's conduct belies 

her claim of prejudice; she has consistently demonstrated that she prefers 

delay to arbitration. Far from seeking speedy resolution of her claims, 

Groom erected barrier after barrier, delaying any disentanglement of her 

arbitrable claims from those that could be resolved only by trial. Groom 

was well aware that her claims against Health Net were arbitrable unless 

1 The trial court docket does not accurately reflect the timing and titles 
of all the trial court filings. (E.g. Pet. to Compel Arb. filed 7/25/97, Tab 
32, JA 581; compare docket, Tab 73, JA 1473-1475.) Much of the delay 
resulted from the trial court, not anything Health Net did. Health Net 
sought the first available date for its demurrer hearings (see Decl. of Gohari 
%% 5-8 Tab 52, JA 1035-1036.) The trial court controlled the actual timing 
of those hearings, however, continuing them on several occasions. (E.g. 
Tab 73, JA 1471 [hrng. cont. on tr. court's own mot.]; Tab 26, JA 394:13-
17, 395:4-6, 395:21-23, 397:22-26 [hrng. continued for court's 
convenience].) 
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she could characterize them as medical malpractice claims. Represented by 

able and experienced counsel, she repeatedly tried to so characterize her 

claims, no matter the delay and no matter that there was no basis to do so: 

• Her original complaint mixed non-arbitrable medical 

malpractice claims against her doctors — her medical care 

providers — with her arbitrable claims against Health Net, 

who is not even arguably a medical care provider and could 

not possibly have committed medical malpractice. (Tab 1, JA 

1, 14-16.) 

• Groom's First Amended Complaint shuffled the order of her 

allegations while changing almost nothing of substance; 

without alleging that Health Net was a medical care provider, 

it again improperly alleged a cause of action for medical 

malpractice against Health Net in order to avoid arbitration. 

(Tab 11, JA 106, 118-124.) 

• Although Health Net's demurrer specifically identified the 

statutory authority barring its liability for medical malpractice 

(Tab 12, JA 150, 163-164), when the trial court sustained the 

demurrers (Tab 19, JA 238-239), Groom's Second Amended 

Complaint nevertheless repeats those improper malpractice 

allegations. (Tab 20, JA 240, 251a-257.)2 

2 The few added paragraphs allege contractual violations, but without 
identifying the contract terms violated. (Tab 20, JA 240, 251a-251b.) 
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The trial court's ruling on the demurrer to the Second 

Amended Complaint then confirmed what Health Net had 

maintained all along: that Groom never had any basis to 

plead a non-arbitrable medical malpractice cause of action 

against Health Net (Tab 25, J A 382:16-17), and this time she 

was barred leave to amend for that purpose. (Tab 25, JA 

383:3-8,384:14-15.) 

Thus, at least until late March 1997, Groom was still maintaining her 

pleading for medical malpractice against Health Net, no matter that Health 

Net is not a medical care provider, no matter that it cannot as a matter of 

law be liable for medical malpractice, no matter that its demurrers brought 

on that ground had been sustained. It was Groom's obstinate pleadings and 

repleadings, not Health Net's demurrers vindicated by the trial court's 

rulings, that stalled her suit in the trial court. She could have avoided the 

trial court demurrers and motions to strike — and the delay — simply by 

pleading in May 1996 what she pleaded in May 1997.3 

3 And even after the pleading matters had been resolved Groom sought 
further delay. After Health Net's petition to compel arbitration was granted 
in November 1997 (after a four month court delay) (Tab 46, JA 920), 
Groom waited another five months, doing nothing at all to advance her case 
against Health Net, before seeking reconsideration. (Tab 48, JA 938.) She 
sought and obtained an 11 month delay in the trial for her claims against 
other parties (Tab 47, JA 922; Tab 51, JA 1007), and when her motion to 
reconsider the arbitration order was denied in June 1998, she delayed 
another two months, until mid- August, before seeking writ relief. (Tab 63, 
JA 1325.) 
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Her rationale is not difficult to fathom, however. Groom's 

counsel — publicly renowned for his experience with health care 

disputes — knew that the unjustified mixture of arbitrable and non-

arbitrable claims against his client's doctors and HMO would ensure that 

almost any outcome would benefit his client. That mixture established for 

Groom a "win-win" scenario: 

— If Health Net were to seek arbitration based on the initially 

pleaded complaint, Groom would invoke Code of Civil Procedure section 

1281.2, subdivision (c) in opposition, based on the possibility that her 

commingled malpractice claims against doctors and Health Net might lead 

to conflicting rulings. (E.g, Tab 41, JA 821, 836.) 

— But if, on the other hand, Health Net were to seek first to 

disentangle the improperly-asserted claims from those that are legitimate 

and to determine which are subject to arbitration and which are not, then 

Groom would argue that even being compelled to replead her claims into 

legally-appropriate categories and to identify their factual grounds would 

constitute a waiver of Health Net's arbitration rights. (RB 16-17.) 

The process by which the trial court disentangled Groom's mis-

pleaded claims caused no delay beyond what would have occurred in any 

event under other procedures. The same disentangling process would have 

been necessary to sort out the claims and parties, even if Health Net had 

sought to enforce arbitration immediately when the complaint was served. 

It was Groom, not Health Net, who three times mixed the properly-pleaded 

nonarbitrable malpractice claims against her medical providers with her 
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improper malpractice claims against Health Net without correcting the 

obvious and identified pleading defects. It was Groom, not Health Net, 

who three times tried to plead Health Net's breaches of duties to her 

without specifying the contract that she alleged gave rise to those duties. 

She did that to forestall arbitration, not because of any misconduct by 

Health Net. 

Nor did Health Net waive arbitration by including challenges to 

causes of action other than just to the medical malpractice claim. At that 

stage, before the pleadings were clarified, Health Net had no way to know 

which, if any, claims would eventually be arbitrable under the parties' (still 

unidentified) contract and which would not. It demurred on other 

appropriate grounds in order to require identification of the contract upon 

which Groom was basing her claims and to eliminate duplicated and 

inconsistent causes of action. (See citations at pp. 8-9, fn. 2-3, above.) 

Those additional proceedings caused Groom no prejudice and they 

therefore did not constitute a waiver.4 

No debate can be justified in this case about whether discovery can 

or did waive arbitration; that is simply not an issue here because Groom 

produced no discovery at all and, therefore, disclosed nothing. (Hall v. 

4 Health Net's demurrers to Groom's cause of action for injunctive relief 
under Business & Professions Code section 17200 cannot, for an 
independent reason, be used to support Groom's waiver claim. The 
Broughton case ruled that such causes of action are not arbitrable. 
(Broughtonv. Cigna Healthplans (1999) 21 Cal.4th 1066, 1088.) Because 
arbitration of that claim is barred, her demurrer could not possibly 
constitute litigation of the merits of an "arbitrable" issue, as the Keating 
decision requires. (Keating v. Superior Court, supra, 31 Cal.3datp. 605.) 
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Nomura Securities International (1990) 219 Cal.App.3d 43, 51 [noticing 

depositions does not waive arbitration].)5 

Significantly, Groom provides no citation to the record when she 

claims prejudice by being forced to "disclose facts or legal theories." (RB 

17.) The lack of any record shows that she neither was forced to, nor did 

she in fact, disclose any facts or legal theories that otherwise would have 

remained confidential. She suffered no such actual prejudice. Certainly 

there is no clear and convincing evidence in the record that could support 

such a finding. 

B. A Defendant's Challenges to the Plaintiffs Purposefully 

Ambiguous and Evasive Pleading Cannot Create a 

Conclusive Presumption of Prejudice as Groom Asserts. 

Lacking any evidence of prejudice, Groom argues that pleading 

challenges — demurrers — alone should be presumed prejudicial. The 

5 Yet even if she had disclosed anything in discovery, still there could be 
no claim that she was prejudiced by her disclosures or that Health Net 
thereby waived its right to enforce the arbitration agreement, because such 
discovery would have been in no way inconsistent with the parties' 
arbitration contract. The necessary implication of the Supreme Court's 
ruling in Broughton, supra, 21 Cal.4th at p. 1088, that claims for injunctive 
relief based on public policy (such as those asserted in the Ninth Cause of 
Action of Groom's Third Amended Complaint, Tab 27, JA 472-477) are not 
subject to arbitration, is that Health Net was entitled as a matter of right to 
conduct discovery with respect to those triable claims, which all share the 
same factual basis. Because that injunction claim must be tried in the 
Superior Court, discovery relevant to it — even if Groom had responded — 
could not have waived arbitration of her other, arbitrable, claims. 
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suggested presumption of prejudice squarely contradicts binding authority 

and established law. 

1. A presumption of prejudice solely from Health Net's 

challenge to Groom's improper pleadings would 

violate binding authority and established law. 

The Supreme Court has squarely rejected the presumption that 

Groom proposes to shortcut her burden of proof. No presumption of 

prejudice or waiver of arbitration can arise from "mere participation in 

litigation." To constitute a waiver there must be "litigation on the merits of 

the arbitrable claim." But where, as here, a party seeks to obfuscate what 

she is alleging in order to hide that she is presenting arbitrable claims, a 

demurrer is not litigation on the merits of the claim. To the contrary, the 

demurrers in this case were merely an attempt to determine what claims 

plaintiff was advancing, so that Health Net and the court could intelligently 

analyze whether or not those claims were arbitrable. 
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a. Health Net's demurrers did not seek to 

"litigate the merits" of Groom's arbitrable 

claims; they sought rather to determine what 

Groom's claims were and whether or not they 

were arbitrable. 

Health Net's demurrers challenged Groom's baseless allegations that 

Health Net — who was not itself a medical care provider — could be liable 

for medical malpractice6; they sought support (such as identification of the 

parties' contract) as to claims asserted without factual basis;7 and they 

sought to weed out duplicative causes of action.8 They neither sought nor 

obtained "litigation of the merits" of Groom's claims. 

For authority that Health Net's demurrers were litigation "of the 

merits" of her claims, Groom relies on McConnell v. Merrill, Lynch et al. 

(1980) 105 Cal.App.3d 946, 951. (RB 11.) ButMcConnell says no such 

thing. Not only was McConnell decided well before the Supreme Court 

articulated its rule that evidence of prejudice is a prerequisite to a finding 

6 See Demurrer to Compl, Tab 3, JA 55-57; Demurrer to 1st Am. 
Compl, Tab 12, JA 163-165; Demurrer to 2d Am. Compl, Tab 21, JA 297-
300; Demurrer to 3rd Am. Compl, Tab 28, JA 543-545. 

7 See Demurrer to CompL, Tab 3, JA 53-54, 56-62; Demurrer to 1st Am. 
Compl, Tab 12, JA 161-162, 165-168; Demurrer to 2d Am. CompL, Tab 
21, JA 301-305. 

8 See Demurrer to CompL, Tab 3, JA 62-66; Demurrer to 1st Am. 
Compl, Tab 12, JA 169-174; Demurrer to 2d Am. Compl, Tab 21, JA 305-
311; Demurrer to 3rd Am. CompL, Tab 28, JA 547-554. 
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that arbitration has been waived, but mMcConnell — unlike the record 

here — the litigation really had been "of the merits" of the plaintiffs class 

action case: the defendant had filed its answer, had removed the case to 

federal court for trial, and had actually litigated the merits of the plaintiffs' 

claims for class action status at length. (Id. at pp. 949, 952.) Indeed, the 

court in McConnell went out of its way to distinguish the sort of case 

shown by the record here, where the only litigation has been procedural and 

not "of the merits." It expressly held that trial court motions alone do not 

support a waiver finding: 

"We want to emphasize that we are not holding that the filing 

of a demurrer or some other motion, in addition to the 

complaint or answer, is all that is required to find waiver in 

similar situations. The trial court must still view the litigation 

as a whole and determine if the parties' conduct is 

inconsistent with a desire to arbitrate." (Id. at p. 952, fn. 2.) 

In Keating, supra, the Supreme Court resolved any doubt when it squarely 

held that "mere participation in litigation," other than "litigation of the 

merits of arbitrable issues" does not constitute conduct inconsistent with a 

desire to arbitrate and does not itself support waiver finding. (Keating v. 

Superior Court, supra, 31 Cal.3d at p. 605.) That rale of law has not been 

compromised by any subsequent Supreme Court decision. 
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b. The Davis, Sobremonte, and Guess?, Inc. 

cases do not support the presumption of 

prejudice that Groom seeks in this case. 

The decisions in Davis v. Continental Airlines (1997) 59 

Cal.App.4th 205, Sobremonte v. Superior Court (1998) 61 Cal.App.4th 

980, and Guess?, Inc. v. Superior Court (2000) 79 Cal.App.4th 553, clarify 

the Keating decision by confrrming that an inference of waiver can arise 

from litigation activity (such as discovery or demurrers) if the party 

opposing arbitration has been prejudiced. (See AOB 22-25.) But contrary 

to Groom's suggestion, those cases do not eliminate the burden of proof or 

create a presumption that prejudice results merely from trial court motion 

practice. The party opposing arbitration continues to bear the burden of 

proof as to waiver (and therefore prejudice) by clear and convincing 

evidence. (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 

951, 984 [burden is on party opposing arbitration to prove waiver]; Davis v. 

Blue Cross of Northern California (1979) 25 Cal.3d 418, 426 [party 

asserting waiver of arbitration bears heavy burden of proof]. See AOB 18-

20.) 

Groom cannot look to the Davis v. Continental Airlines decision to 

support her new presumption of prejudice. There, the issue was discovery 

not demurrers. The court did not presume prejudice without proof as 

Groom asks this Court to do; there, the court based its finding of prejudice 

on the undisputed record "that defendants used the discovery processes of 
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the court to gain information about plaintiffs case which defendants could 

not have gained in arbitration." "[Disclosure of defenses and strategies is a 

prejudice which accrues in such circumstances. [Citations.]" (Davis v. 

Continental Airlines, Inc., supra, 59 Cal.App.4th. at p. 215.) Here, by way 

of contrast, Health Net received nothing at all through the discovery 

process; Groom has identified no disclosure of prejudicial or otherwise-

confidential information about her case or her litigation strategies; there 

was no such evidence of prejudice. 

The Sobremonte decision confirms that no presumption of prejudice 

arises from the defendant's participation in motion practice in the trial court 

before seeking arbitration. There, the defendant had not merely demurred, 

but had answered and filed pleadings for its own affirmative relief in the 

trial court, participated in trial setting, and permitted the case to proceed 

almost to trial before first seeking to enforce the arbitration agreement. 

Nevertheless, the decision expressly negates any presumption of waiver 

without proof of actual prejudice. "The Bank's mere participation in 

litigation and discovery, without prejudice to [the plaintiffs], would not 

necessarily compel a finding of waiver." (Sobremonte v. Superior Court, 

supra, 61 Cal.App.4th at p. 995.) 

Nor did the court recognize any presumption of prejudice in Guess?, 

Inc. There, the court relied instead on the record's undisputed evidence 

showing prejudice — evidence both of disclosure of trial tactics and of 

litigation expenses of at least $150,000 — as a proven fact, not a 
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presumption. (Guess?, Inc. v. Superior Court, supra, 79 Cal.App.4th at p. 

558-559 & fn. 2.)9 

The presumption that the Supreme Court dispelled in Keating and 

that the Court of Appeal rejected in Davis, Sobremonte and Guess?, Inc. is 

exactly the presumption that Groom asks this Court to establish. 

2. A presumption that Groom suffered prejudice by 

virtue of Health Net's demurrers would violate 

federal law. 

a. The Federal Arbitration Act governs here. 

The Federal Arbitration Act, 9 U.S.C. section 2 ("FAA"), governs 

any "written provision in any . . . contract evidencing a transaction 

involving commerce to settle by arbitration a controversy thereafter arising 

out of such contract or transaction, or the refusal to perform the whole or 

any part thereof." (9 U.S.C. § 2.) Its provisions reach "to the limits of 

Congress' Commerce Clause power." (Allied-Bruce Terminex Companies, 

Inc. v. Dobson (1995) 513 U.S. 265, 270 [115 S.Ct. 834, 837, 130 L.Ed.2d 

753]; Erickson v. Aetna Health Plans of California, Inc. (1999) 71 

Cal.App.4th 646, 651.) The threshold under this standard is low. (E.g., 

9 The opening brief noted the absence of any evidence at all that Groom 
was prejudiced by litigation expenses attributable to Health Net's demurrers 
(AOB 28); Groom's brief does not dispute the point. 
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Summit Health, Ltd. v. Pinhas (1991) 500 U.S. 322 [111 S.Ct. 1842, 114 

L.Ed.2d 366] [hospital's use of out-of-state medicines and exclusion of 

doctor affect interstate commerce]; Daniel v. Paul (1969) 395 U.S. 298, 

305 [89 S.Ct. 1697, 1701, 23 L.Ed.2d 318] [judicially noticing that snack 

bar serving hot dogs, hamburgers and soft drinks implicates interstate 

commerce]; Katzenbach v. McClung (1964) 379 U.S. 294 [85 S.Ct. 377, 13 

L.Ed.2d 290] [restaurant subject to civil rights regulation because it uses 

food products and supplies traveling in interstate commerce].) 

Here, defendant Health Net is a federally qualified Health 

Maintenance Organization (Tab 27, JA 410, 481, 488), and defendant 

Health Systems International, Inc. is alleged to be a Delaware corporation 

doing business in California and is alleged to be the alter-ego of Health Net. 

(Tab 27, JA 411-412.) Health Net's Group Hospital and Professional 

Service Agreement with Groom's employer provides for coverage of 

medical services and emergency expenses for injuries and illnesses that 

occur or must be treated in any region of the state, country, or world, 

covering the subscriber and her eligible family members who reside 

anywhere in the continental United States within the subscriber's chosen 

area. (Tab 27, JA 488, 491.) The Agreement governs payment for 

physician and hospital services for institutions licensed either by the state or 

the federal Medicare program. (Tab 27, JA 489.) It provides payments for 

prescription drugs and medicine, regulated under federal law (e.g. Tab 27, 

JA 521), for purchase and use of drugs and medicines outside of California 

(e.g. CT 524), and for delivery of drags using the United States mail. 
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(Tab 27, JA 522.) It agrees to pay for medical services, drugs, and medical 

devices, the bulk of which necessarily flow in interstate commerce. Indeed, 

health care contracts almost always affect interstate commerce. (Erickson 

v. Aetna Health Plans of California, Inc., supra, 71 Cal.App.4th at p. 651 

[collecting cases].) Even if the record were otherwise silent, '"at least a 

minimal effect on interstate commerce' can nearly always be inferred" from 

a group insurance contract (Hughes v. Blue Cross of Northern California 

(1989) 215 Cal.App.3d 832, 856, quoting Comprehensive Care Corp v. 

Doughtry (S.D. Fla.1988) 682 F.Supp. 516, 517), and a Medicare health 

plan is necessarily governed by the FAA. (Erickson v. Aetna Health Plans 

of California, Inc., supra, 71 Cal.App.4th at p. 651.) 

Health Net's opening brief argued that the arbitration agreement here 

is governed by the FAA (AOB 15-16 & fns. 4, 5), and Groom's response 

does not disagree. Her recognition of the FAA's limiting impact on her 

claims is disclosed by her long delay in the trial court before she would 

even identify the contract that forms the basis for her claims — until her 

Third Amended Complaint in May, 1997 (Tab 27, J A 409), a year after she 

filed her original complaint, and only after the trial court required her to do 

so.10 

There can be no legitimate controversy here that the Health Net plan 

here implicates interstate commerce, and, therefore, that the Federal 

Arbitration Act governs its written arbitration provisions. 

10 Tab 26, JA 385:22-386:4, 386:10-14, 386:20-23, 387:24-388:1, 
388:18-25. 
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b. The Federal Arbitration Act bars any 

presumption that Groom suffered prejudice 

by virtue of Health Net's demurrers without 

proof of actual prejudice. 

Under the Federal Arbitration Act, enforcement of an arbitration 

provision may be denied only on grounds generally applicable to all 

contract provisions. (9 U.S.C. § 2.) 

"In creating a substantive rule applicable in state as well as 

federal courts, Congress intended to foreclose state legislative 

attempts to undercut the enforceability of arbitration 

agreements [governed by the FAA]." {Southland Corp. v. 

Keating (1984) 465 U.S. 1, 16 [104 S.Ct. 852, 861, 79 

L.Ed.2d 1].) 

Federal law thus forecloses states from applying rales unique to arbitration 

cases that would impair the enforceability of arbitration agreements under 

the FAA: 

"State courts may, without violating section 2 [of the FAA], decline 

to enforce arbitration clauses on the basis of 'generally applicable 

contract defenses, such as fraud, duress or unconscionability.' 

However, they may not do so on the basis of 'state laws applicable 

only to arbitration provisions.'" {Erickson, supra, 71 Cal.App.4th at 
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pp. 650-651, quoting Doctor's Associates, Inc. v. Casarotto (1996) 

517 U.S. 681, 687 [116 S.Ct. 1652, 1656, 134 L.Ed.2d 902].) 

Here, plaintiff claims that when any aspect of the plaintiffs lawsuit 

implicates the parties' arbitration agreement, the defendant must do nothing 

at all before petitioning the court to enforce the agreement. Anything at all 

other than seeking enforcement of the arbitration agreement in the first 

instance — before it is even clear that it applies — automatically releases 

the plaintiff from her written contract to arbitrate. Those narrow and 

unyielding strictures are not imposed upon other contracts. Other contracts 

ordinarily enjoy a comfortable statute of limitations on their enforcement, 

measured in years, not months; other issues may be barred by laches, but 

only after proof of actual — not presumed — prejudice. 

In the context of other, comparable contract provisions — e.g., 

foram-selection clauses, choice-of-laws clauses — waiver and prejudice are 

not presumed. Likewise, in those contexts a demurrer that seeks to clarify 

whether the claim is even being brought under a contract containing the 

relevant clause does not constitute waiver or prejudice. Yet, Groom 

proposes that a special rule and special presumption apply only to bar 

enforcement of arbitration clauses. Only arbitration contracts would be 

singled out for this unique presumption, reversing the usual burden of proof 

as to waiver, without actual proof. That is what the FAA prohibits. 

Because the presumption would apply only to bar enforcement of 

arbitration agreements and would reverse the usual burden of proof as to 
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waiver, it is "not a situation in which application of state law can be 

justified . . . [as a] use of substantive state contract law that is generally 

applicable to all contracts." (The Energy Group, Inc. v. Liddington (1987) 

192 Cal.App.3d 1520, 1528 [FAA preempts state law that is used to avoid 

or delay arbitration of contract dispute].) Because Groom's demurrer-

automatically-equals-prejudice presumption would apply only to bar 

enforcement of arbitration agreements, it is preempted. (Erickson, supra, 

71 Cal.App.4th at pp. 650-651 [state law applicable only to arbitration 

contracts cannot be applied to bar their enforcement].) 

Congress enacted the FAA to overcome judicial antipathy toward 

arbitration. Under both federal and state law, enforcement of arbitration 

provisions is to be favored. Yet Groom seeks to turn this rale on its head: 

obfuscatory and artful pleading to avoid arbitration commitments is 

favored, while attempts to unravel the tangled pleadings to determine 

whether the claims in fact are arbitrable are disfavored. That is not and 

should not be the law. 

C. Groom's Claim that if Health Net Wished to Arbitrate Her 

Deceptively Pleaded Claims it Should Have Immediately 

Moved to Compel Arbitration is Unrealistic and 

Disingenuous. 

Groom asserts, after the fact, that Health Net's only option was to 

petition for arbitration upon the service of her original complaint. Not only 
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does this run counter to established authority, it is contrary also to both 

fairness and how the trial courts necessarily operate in the real world. 

It is contrary to fairness because it is plaintiff here who sought 

cleverly to plead around arbitration. To allow the party seeking to avoid 

arbitration to do so simply through obfuscatory pleading would be a 

travesty. Groom's late-found suggestion is particularly disingenuous 

because if Health Net moved to compel arbitration at the outset of the case, 

Groom undoubtedly would then have argued that her complaint did not 

identify what contract it was based upon, that no arbitration clause could be 

identified, and that it was indefinite as to whether its claims were arbitrable 

or non-arbitrable. 

And in the real world, the trial court having before it nothing but an 

amorphously pleaded complaint that does not reveal whether it is addressed 

to arbitrable or non-arbitrable issues cannot waste its time even considering 

the arbitration issue until the plaintiffs pleadings are clarified. The 

alternatives plaintiff propose, therefore, require either repeated motions to 

compel arbitration (one with each new amended complaint) or a procedure 

that effectively incorporates the extensive demurrers into the motion to 

compel an arbitration process — in effect making the right to compel 

arbitration not dependent on any functional difference in the proceedings, 

but merely on when the motion to compel was first made. 

Of course there is a third option: abdicating to one party the power 

to unilaterally preclude arbitration through the simple expedient of 

obfuscatory pleading. That is the option Groom is really asserting here. 
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The ruling in this case refusing to enforce the parties' otherwise-

enforceable arbitration agreement and the presumption of prejudice argued 

by Groom arise not from any actual intention on Health Net's part to waive 

its arbitration remedy, nor from any actual prejudice to Groom if she must 

adhere to it. The artificially presumed prejudice and finding of waiver stem 

from an unarticulated hostility to the arbitration remedy. 

"[N]otions, usually implicit rather than expressed, of social 

and economic policy incline the courts to favor one 

contention by giving it the benefit of a presumption, and 

correspondingly to handicap the disfavored adversary. . . ." (2 

Strong, McCormick on Evidence (5th ed. 1999) § 343, 

pp. 437-438.) 

Ordinarily, burdens of proof require the production of actual 

evidence. Groom's failure to shoulder her burden of proving prejudice 

should not be camouflaged by a presumption that she was prejudiced by 

demurrers and delay where her proof shows no such thing. 

CONCLUSION 

Groom's pleadings required extensive trial court proceedings — 

either before or after Health Net petitioned to compel arbitration — to 

extricate the arbitrable claims from those that were not. The record 

contains not a scintilla of evidence that Groom suffered identifiable 
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prejudice (save for self-inflicted prejudice) from those proceedings, nor that 

the time and effort required to sort out her claims would have been any less 

had Health Net first petitioned for arbitration. Her failure to produce any 

such evidence is no reason to presume its existence; both federal law and 

binding precedent preclude that presumption. 

Without evidence of prejudice, the denial of Health Net's petition to 

compel arbitration pursuant to the parties' written arbitration agreement is 

unsupported and should be set aside. The case should be remanded to the 

trial court with directions ordering arbitration of Groom's arbitrable claims. 
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