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INTRODUCTION 

A contractual arbitration agreement should not be an empty promise 

that a party may accept or ignore at will. The law justly recognizes that a 

party should not be allowed to use the litigation process to prejudicially 

gain advantages over his or her adversary, only then to invoke an arbitration 

right that had always been available. Equally, though, a party should not be 

permitted to evade an agreed arbitration by adopting a slick litigation 

stratagem of first forstalling arbitration and then using the resulting delay to 

claim that the other party's arbitration rights have been waived. But that is 

exactly what happened here. 

Here, plaintiff plainly agreed to arbitrate any claims that she might 

have against her health plan, appellant Health Net, except claims for 

medical malpractice. Nonetheless, when she disputed Health Net's 

obligations she sued, and her suit lumped malpractice claims against her 

health care providers with arbitrable claims against Health Net. Health Net 

could only seek to narrow and clarify the issues, establishing that the claims 

against Health Net encompassed only arbitrable claims. Meanwhile, 

plaintiffs pleadings obfuscated as long as possible whether Health Net was 

targeted by the nonarbitrable claims as she insisted upon pleading and 

repleading improper claims against Health Net. 

Once the ambiguity and obfuscation was resolved, Health Net 

promptly moved to compel arbitration. But after initially compelling 

arbitration, the trial court, on reconsideration, denied arbitration based on 
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two recent cases, Davis v. Continental Airlines (1997) 59 Cal.App.4th 205 

and Sobremonte v. Superior Court (1998) 61 Cal.App.4th 980. It reasoned 

that the eleven-month delay while plaintiffs ambiguous pleadings were 

clarified — while plaintiff 'tried to plead around her arbitration 

agreement — alone waived Health Net's right to enforce the arbitration 

agreement. The trial court's stark ruling is that demurrers alone 

— necessitated by plaintiffs own obfuscatory pleading — waive a 

defendant's arbitration rights. 

That ruling ignores controlling Supreme Court decisions and reflects 

a superficial and erroneous reading of the Davis and Sobremonte decisions. 

Davis, Sobremonte and Supreme Court precedent all recognize that merely 

participating in the litigation process does not invalidate contractual 

arbitration, absent demonstrable prejudice to the other party. No such 

prejudice was or could have been shown here. Indeed, even if plaintiff had 

shown prejudice from the delay, it was her own pleadings — her own 

patently baseless effort to make arbitration impractical or impossible — that 

resulted in the entire delay. 

Both California and federal law require that arbitration agreements 

be enforced on the same terms as all other contracts and evince strong 

public policy against pretextual avoidance of contractual arbitration. Yet 

the trial court's refusal to compel arbitration reflects just the opposite — a 

grudging reluctance to honor an arbitration agreement. Contrary to the trial 

court's philosophy, the law requires that the parties' agreement to arbitrate 

be honored if at all possible. The judgment should be reversed with 
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directions to enforce plaintiffs agreement to arbitrate her disputes with 

Health Net. 

STATEMENT OF FACTS AND OF THE CASE 

A. The Parties. 

Plaintiff Sarah Groom is the beneficiary of a policy of health 

insurance provided to her as an employee of Saint Anne's Maternity Home 

and administered by defendant Health Net, a federally qualified California 

Health Maintenance Organization ("HMO"). (Compl. % 15, JA 8]; Petition 

for Order Compelling Arbitration and Stay ("Petit.") f 2, JA 582:15-17.) 

Health Net, in turn, contracted with the defendant doctors and clinics to 

furnish medical services to its enrollees, including Groom. (Compl. f 27, JA 

12; Petit. % 3, JA 582:17-19.) Health Systems International, Inc., a 

Delaware corporation, is alleged by Groom to be an alter-ego of Health 

Net. (Compl. f 19, JA 9.)1 

B. Groom Agrees To Arbitrate Any Dispute With-Health Net, 

Other Than Medical Malpractice Claims. 

Groom enrolled in the Health Net plan as of November 1994, 

confirming in writing — immediately above her signature — her agreement 

"in lieu of a jury or court trial" to submit to arbitration, 

1 Health Net and Health Systems International, Inc. are referred to 
collectively as "Health Net" except where further specification is necessary. 
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"any dispute or controversy which may arise regarding the 

performance, interpretation or breach of the agreement 

between myself (and/or any enrolled family member) and 

Health Net or any participating medical office, whether 

arising in contract, tort or otherwise . . . ." (Petit, for Order 

Compelling Arbitration and Stay, % 4, JA 582:26-583:4; Ex. B 

to Decl. of M. Armin (enrollment form), JA 657.) 

The Evidence Of Coverage booklet, provided to Groom upon her 

enrollment, contains the same provision — requiring arbitration "of any 

dispute or controversy concerning the construction, interpretation, 

performance, or breach of this Evidence of Coverage" — with additional 

details, including the emphasized notice that 

"THIS BINDING ARBITRATION PROVISION DOES NOT 

APPLY TO CLAIMS, DISPUTES, OR CONTROVERSIES 

RELATING SOLELY TO ALLEGED PROFESSIONAL 

NEGLIGENCE (MEDICAL MALPRACTICE)." (Part X, 

Specific Provisions, % A. Arbitration, Ex. C to Decl. of M. 

Armin, JA 678.)2 

2 The Group Hospital And Professional Service Agreement between 
Health Net and Saint Anne's Maternity Home, to which Groom subscribed, 
contains the same provision. (Group Agreement, Ex. A to Decl. of M. 
Armin, JA 628.) 
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C. Groom Sues Health Net And Others For Breach of 

Fiduciary Duties, Breach of Contract, and Medical 

Malpractice. 

On May 20, 1996, Groom filed suit against Health Net, as well as 

various doctors and other health care providers. (JA 1.) She waited another 

two and one-half months, until August 5, 1996, before serving Health Net. 

(JA 39.) 

Groom alleged that from about November 1994 she obtained the 

services of various doctors and heath care providers through Health Net, 

and that appropriate steps were not taken to prevent or mitigate a serious 

stroke that she suffered about six months later. (Compl. % 33-34, JA 14-

15.) 

In an undifferentiated melange of claims alleged collectively against 

Health Net and the health care providers, she asserted purported causes of 

action for medical malpractice, insurance bad faith, breach of contract, 

breach of fiduciary duty, interference with contract, infliction of emotional 

distress, and injunctive and equitable relief under Business & Professions 

Code section 17200. (JA 1; Decl. of Gohari % 2, JA 879.) She only 

vaguely identified the bases of her relationships with the various 

defendants, and did not clearly distinguish between those defendants who 

provided her health care coverage and those who had treated or failed to 

treat her medical condition. 
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D. Health Net Demurs To Groom's Improper Assertion Of 

Medical Malpractice Claims Against It. But Each Time 

The Trial Court Strikes The Medical Malpractice 

Allegations Against Health Net, Groom Repleads Them. 

Within a month of being served, Health Net demurred to the 

complaint and moved to strike certain allegations — patently improper — 

that Health Net was a health care provider that had examined and treated 

Groom's medical conditions. (Compl. % 33-34, JA 14-15; JA 41, 68.) The 

trial court postponed its hearing on the demurrer on its own motion, to 

October 29, 1996. (JA 1471 [docket].) 

On the eve of the demurrer hearing, Groom amended her complaint. 

(JA 106.) The First Amended Complaint, however, contained essentially 

the same pleading defects identified in Health Net's initial demurrer and 

motion to strike, forcing Health Net to again interpose a demurrer and 

motion to strike. (JA 150, 176.) 

The trial court sustained Health Net's demurrer in January 1997, 

affording Groom 20 days leave to amend. (JA 238-239.) Taking advantage 

of that leave, Groom filed a Second Amended Complaint on January 29, 

1997. (JA 240.) Despite the trial court's prior demurrer ruling, Groom's 

Second Amended Complaint re-alleged the medical malpractice claim 

against Health Net. (JA 25 la-257.) Once again, Health Net was forced to 

interpose a demurrer and motion to strike, based upon the grounds it had 

first raised in September 1996. (JA 285, 314.) 
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Again, on March 24, 1997 the trial court sustained Health Net's 

demurrers to all causes of action, and again it granted leave to amend the 

claims — except medical malpractice — against Health Net (JA 382-384.) 

On May 2, 1997 Groom filed her Third Amended Complaint. (JA 

409.) Health Net again demurred (on the same grounds that the court had 

previously sustained) on May 22, 1997. (JA 533, 557.) In response, 

Groom formally stipulated to strike certain unsupported references from her 

pleading and, on that basis, the trial court overruled the demurrer on 

June 27, 1997. (JA 569, 577.) 

E. Health Net Propounds Exceedingly Limited Discovery To 

Which Groom Never Responds. 

Over the ten months that its demurrers were outstanding, Health 

Net's discovery activity was minimal. It served a few simple discovery 

requests, but Groom never responded, and Health Net never sought to 

compel any response. (JA 79, 88, 92, 95; Decl. of Gohari f 10, JA 881.) 

And it issued a third-party subpena for two or three pages of public records 

regarding Groom's employer's tax-exempt status — the status that Groom 

herself specifically alleged to be a material fact in her complaint. (Comp. 

f 23, JA 11:4-7; Decl. of Gohari f 11, JA 881-882, 899.) 
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F. Health Net Petitions To Compel Arbitration After 

Narrowing The Pleading Against It To Arbitrable Claims. 

The Trial Court Finds No Waiver, And Compels 

Arbitration. 

Health Net petitioned to compel arbitration less than a month after 

the trial court's final demurrer ruling, on July 25, 1997, based on the 

parties' unequivocal, written agreement. (JA 581.) 

Groom opposed arbitration, arguing (among other things) that Health 

Net's delay constituted a waiver, and that the court should exercise its 

discretion to deny arbitration based on the potential for conflicting rulings 

between arbitrable claims against Health Net and non-arbitrable claims 

against the health-care-provider defendants (see Code Civ. Proc, §1281.2, 

subd. (c)). Groom also sought additional time to conduct discovery. (JA 

821-822.) 

Hearing on the petition to compel arbitration was delayed by a 

motion — sought by a defendant unrelated to Health Net — to transfer the 

entire case (including Health Net's arbitration petition) to the East District, 

Pomona; the case was transferred to Pomona on August 25, 1997. (JA 713, 

714.) The petition to compel arbitration was then renewed, argued and 

submitted on September 15, 1997. (JA 719, 733, 919.) 

The trial court waited another two months before ruling on the 

petition to compel arbitration. In its November 19, 1997 ruling it expressly 

found that Health Net did not waive arbitration, and granted Health Net's 
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petition. (JA 920.) For the next five months Groom did nothing at all to 

pursue her case through arbitration against Health Net. 

G. After Five Months of Inactivity Groom Seeks 

Reconsideration Based On Recent Case Law, Which The 

Trial Court Denies. 

Two days before the trial court entered its order compelling 

arbitration, on November 17, 1997, Division Four of this Court filed its 

decision in Davis v. Continental Airlines (1997) 59 Cal.App.4th 205. A 

little more than two months after that, Division Three of this Court decided 

Sobremonte v. Superior Court (1998) 61 Cal.App.4th 980 (filed January 30, 

1998, modified February 26, 1998). Five months after Davis and three 

months after Sobremonte, Groom, on April 21, 1998, moved for 

reconsideration of the order compelling arbitration. 

Groom argued simply that the trial court should revisit the issue in 

light of the Davis and Sobremonte decisions. (JA 938-955.) After granting 

plaintiffs motion to vacate the scheduled trial date (JA 1478 [docket]), the 

trial court on June 16, 1998 denied reconsideration, ruling that,- although it 

would grant reconsideration if it had the authority, it lacked that authority. 

(JA 1315, 1326.) 
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H. After This Court Intervenes On The Limited Issue Of 

Trial Court Authority To Reconsider, The Trial Court 

Reconsiders Its Order Compelling Arbitration; The Trial 

Court Refuses To Compel Arbitration, Ruling That Health 

Net Waived Arbitration By Not Seeking It Immediately 

Upon Being Sued. 

Groom waited another two months after the trial court denied 

arbitration before petitioning this Court for writ relief on August 18, 1998. 

Two months after that, on October 22, 1998, this Court granted Groom's 

writ petition, holding that the intervening Davis and Sobremonte decisions 

provided the trial court with sufficient reason to reconsider its decision if it 

wished to do so. (JA 1324-1331.) 

This Court's writ ruling, however, reached only the trial court's 

authority to reconsider; it explicitly did not reach the merits of the 

underlying petition to compel arbitration, Groom's claim of waiver, or even 

whether the Davis and Sobremonte decisions had changed the law with 

respect to waiver of arbitration: 

"This mandate proceeding is concerned only with the 

procedural issue of the trial court's authority to reconsider 

when it has stated its desire to do so based on its perception 

of a change in the law." (JA 1331, emphasis added.) 

The trial court then reconsidered its decision and refused to compel 

arbitration. It ruled — based upon exactly the same record which it 
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previously found showed no waiver (JA 920) — that Health Net had 

waived its right to arbitration of Groom's claims. (JA 1433.) The court 

based its waiver ruling on the delay between service of Groom's complaint 

on Health Net and Health Net's motion to compel arbitration, and upon the 

fact that the parties had "joust[ed]" in the judicial arena before Health Net 

had requested arbitration: 

"A review of the pleadings and documents filed herein leads 

this Court to conclude that the defendants have waived the 

arbitration process provided for in Code of Civil Procedure 

Section 1281.2. [f| Plaintiff commenced this suit on August 

5, 1996. Defendants entered the litigation arena and did not 

seek to remove the suit to arbitration until July 25, 1997 ~ 

almost one year later. . . . [f] It defeats the purpose of 

arbitration to have the parties enter the arena of litigation and 

joust for an extended period of time, later seeking an 

'election' to abandon the contest by way of compulsory 

arbitration." (JA 1433-1434.)3 

3 The trial court did not revisit Groom's other claimed reasons for 
disregarding the arbitration agreement, e.g., that she failed to read it, that it 
was adhesive, or that there was a potential for conflicting rulings. (JA 
1433.) Neither Groom nor the trial court had identified any new law that 
could justify reopening the trial court's prior rejection of those arguments. 
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I. Health Net Timely Appeals. 

Health Net timely appealed from the March 1, 1999 order denying 

the petition to compel arbitration on April 16, 1999. (JA 1464.) 

J. Summary Time Line. 

Because the basis for the trial court's ruling is procedural delay, we 

summarize the procedural time line for the court's convenience: 

May 20, 1996 Plaintiff files her complaint. 

August 5, 1996 

September 3, 1996 

October 15, 1996 

October 25, 1996 

November 25, 1996 

January 10, 1997 

January 29, 1997 

February 18, 1997 

Plaintiff serves Health Net. 

Health Net demurs to and moves to strike 
portions of the original complaint, setting the 
hearing for October 15, 1996. 

The trial court continues the demurrer and 
motion to strike hearing until October 29, 1996. 

Plaintiff files her first amended complaint 
realleging the same claims to which Health Net 
had demurred. 

Health Net demurs to the first amended 
complaint raising the same grounds as set forth 
in its initial, never-heard, demurrer. 

The trial court sustains Health Net's demurrer 
with 20 days leave to amend. 

Plaintiff files her second amended complaint, 
attempting to reallege previously-stricken (e.g., 
medical malpractice) claims against Health Net. 

Health Net demurs to the second amended 
complaint on the same grounds it had 
previously successfully raised. 
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March 24 & 31, 1997 The trial court sustains Health Net's demurrer 
with leave to amend; trial court denies leave to 
replead medical malpractice against Health Net. 

May 2, 1997 Plaintiff files her third amended complaint, 
which repeats medical malpractice allegations 
against Health Net. 

May 22, 1997 Health Net demurs to and moves to strike 
portions of the third amended complaint. 

June 27, 1997 Based on plaintiffs stipulation to strike certain 
allegations in her third amended complaint, the 
trial court overrules Health Net's demurrer. 

July 25, 1997 Health Net moves to compel arbitration. 

August 25, 1997 The case is transferred to the East District, on 

motion of an unrelated defendant. 

September 15, 1997 Trial court hears motion to compel arbitration. 

November 17, 1997 Davis v. Continental Airlines (1997) 59 

Cal.App.4tb 205 is filed. 

November 19, 1997 The trial court compels arbitration. 

January 30, 1998 Sobremonte v. Superior Court (1998) 61 

Cal.App.4th 980 is filed. 

April 21, 1998 Plaintiff moves for reconsideration. 

June 16, 1998 The trial court denies reconsideration. 

August 18, 1998 Plaintiff files a writ petition seeking 
reconsideration. 

October 22, 1998 This Court issues writ directing the trial court to 
reconsider order compelling arbitration, without 
addressing the merits of that decision. 
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March 1, 1999 The trial court on reconsideration finds that 
Health Net waived its arbitration rights by not 
moving to compel arbitration sooner. 

STATEMENT OF APPEALABILITY 

The order denying the petition to compel arbitration is expressly 

appealable under Code of Civil Procedure section 1294, subdivision (a). 

(Berman v. Renart Sportswear Corp. (1963) 222 Cal.App.2d 385, 388.) 

LEGAL ARGUMENT 

I. 

HEALTH NET DID NOT WAIVE ARBITRATION BY 

NARROWING THE CLAIMS PLEADED AGAINST IT. 

Controlling law requires arbitration agreements to be enforced 

absent strong evidence of waiver. There is no such evidence here. 
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A. Agreements To Arbitrate Must Be Enforced Unless Clear 

Evidence Shows Waiver. 

1. Under controlling state and federal law, arbitration 

rights must be enforced unless they are waived, 

impliedly waived through estoppel, or forfeited. 

State law and the Federal Arbitration Act ("FAA") share a strong 

presumption that written arbitration agreements are enforceable, and a strict 

requirement that they must be enforced, "save upon such grounds as 

exist . . . for the revocation of any contract." (9 U.S.C. § 2; Southland 

Corp. v. Keating (1984) 465 U.S. 1 [104 S.Ct 852, 79 L.Ed.2d 1]; Engalla 

v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 971; Erickson v. 

Aetna Health Plans of California, Inc. (1999) 71 Cal.App.4th 646.) The 

FAA broadly governs any transaction potentially affecting interstate 

commerce. The health plan here is such a transaction, involving a 

federally-qualified entity, a foreign corporation, and coverage for out-of-

state medical care.4 The FAA bars application of any substantive or 

4 The FAA governs arbitration agreements in any contract "evidencing a 
transaction involving commerce . . . ." (9 U.S.C. § 2; see Snyder v. Smith 
(7th Or. 1984) 736 F.2d 409, 417 ["involving commerce" requirement 
"must be construed broadly"], disapproved on another point in Felzen v. 
Andreas (1998) 134 F.3d 873, 877.) The FAA "signals an intent to exercise 
Congress' commerce power to the full." (Allied-Bruce Terminex 
Companies, Inc. v. Dobson (1995) 513 U.S. 265, 277 [115 S.Ct. 834, 841, 
130L.Ed.2d753].) 

Under the pleadings, the Health Net plan is within the FAA's scope. 
Health Net is a federally-qualified Health Maintenance Organization. 

(continued...) 
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procedural rule preventing enforcement of a written arbitration agreement, 

except as it applies equally to other contracts.5 Consistent with this federal 

standard, California law also requires that arbitration must be compelled 

when there is a valid agreement to arbitrate unless the petitioner has waived 

arbitration. (Chase v. Blue Cross of California (1996) 42 Cal.App.4th 

1142, 1157.)6 

4 (...continued) 
(Compl. f 15, J A 8.) Health Systems International, Inc., a Delaware 
corporation, is alleged to be the alter ego of Health Net. (Compl. %% 16-20, 
JA 8-9.) The plan covers out-of-state medical care and prescription drug 
purchases. (E.g., JA 513, 520, 524.) This is more than enough to evidence 
a transaction involving commerce. (Erickson v. Aetna Health Plans of 
California, Inc., supra, 71 Cal.App.4th at p. 651 [Medicare health plan 
evidences a transaction in commerce and the FAA governs enforeability of 
its arbitration agreement].) 

If California law would lead to a different result than under the FAA, 
the proper recourse would be to remand to determine whether the FAA 
applies. (See Broughton v. CIGNA of California (1999) 21 Cal.4th 1066, 
1088 [remanding to determine whether different result would obtain under 
California law, and whether FAA applies].) 

5 9 U.S.C. § 2; Madden v. Kaiser Foundation Hospitals (1976) 17 
Cal.3d 699, 709 fn. 11; Erickson v. Aetna Health Plans of California, Inc., 
supra, 71 Cal.App.4th at p. 652; Rosenthal v. Great Western Fin. Securities 
Corp. (1996) 14 Cal.4th 394, 409-410; see Mediterranean Enterprises, Inc. 
v. Ssangyong Corp. (9th Cir. 1983) 708 F.2d 1458, 1463 (where contract is 
within scope of FAA, courts must apply federal law to construe and enforce 
arbitration agreement). 

6 An arbitration provision may also be avoided if there are independent 
grounds for its revocation, an issue not reached in this case. California law 
also permits a court to deny arbitration to avoid conflicting rulings on 
common issues against a non-party to the arbitration agreement. (Code Civ. 
Proc, § 1281.2.) The trial court did not exercise any discretion under this 
provision, and no reported decision yet answers whether such a denial of 
arbitration would violate the FAA's requirement that arbitration may not be 
avoided on grounds that are not equally applicable to nonarbitration 

(continued...) 
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In this context, the cases generically label as "waiver" three separate 

concepts: 

> traditional waiver (intentional relinquishment of a known right), 

> estoppel (where a party is misled about arbitration to its 

prejudice), and 

> forfeiture (where the party seeking arbitration is guilty of bad 

faith or willful misconduct with respect to arbitration).7 

As we now discuss, to avoid arbitration on one of these "waiver" groimds, 

the party opposing arbitration — Groom here — must establish the waiver, 

estoppel, or forfeiture by clear and convincing evidence. 

6 (...continued) 
contract provisions. (See generally, Broughton v. CIGNA Healthplans of 
California, supra, 21Cal.4th 1066.) 

7 "Federal as well as state courts have used the term 'waiver' 
to refer to a number of different concepts. [Citations.] 
Generally, 'waiver' denotes the voluntary relinquishment of a 
known right. But it can also mean the loss of an opportunity 
or a right as a result of a party's failure to perform an act it is 
required to perform, regardless of the party's intent to 
abandon or relinquish the right. [Citations.] The term 
'waiver' has also been used as a shorthand statement for the 
conclusion that a contractual right to arbitration has been lost. 
[Citation.]" (Piatt Pacific, Inc. v. Andelson (1993) 6 Cal.4th 
307, 314-315; see also Chase v. Blue Cross of California, 
supra, 42 Cal.App.4th at pp. 1149-1151 [setting out waiver, 
estoppel, and forfeiture as the three grounds to avoid 
arbitration]; Engalla v. Permanente Medical Group, Inc., 
supra, 15 Cal.4th at pp. 983-984 [willful misconduct or 
procedural gamesmanship that results in prejudice could 
entitle court to find that arbitration was "waived"].) 
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2. A party seeking to avoid arbitration bears the heavy 

burden of showing waiver, estoppel, or forfeiture by 

clear and convincing evidence. 

The burden of proving that Health Net waived arbitration is 

unquestionably Groom's. (Engalla v. Permanente Medical Group, Inc., 

supra, 15 Cal.4th at p. 984 [burden is on party opposing arbitration to prove 

conduct constituting waiver]; Keating v. Superior Court (1982) 31 Cal.3d 

584, 605 [heavy burden of proof on party asserting waiver, waiver of 

arbitration "is not to be lightly inferred"], reversed in part on another point 

in Southland Corp. v. Keating (1984) 465 U.S. 1 [104 S.Ct 852, 79 

L.Ed.2d 1]; Davis v. Blue Cross of Northern California (1979) 25 Cal.3d 

418, 426 [same].) 

Not only is it Groom's burden to establish waiver, but waiver of a 

right to contractual arbitration must be established by clear and convincing 

evidence, a very high standard of proof: 

"Forfeiture of a contractual right is not favored in the law. 

[Citation.] Conversely . . . arbitration is favored in the law. 

Consequently, we hold that, as with waiver, the burden of 

proof is on the party asserting forfeiture and must be 

demonstrated by clear and convincing evidence." (Chase v. 

Blue Cross of California, supra, 42 Cal.App.4th at p. 1157; 

see City ofUkiah v. Fones (1966) 64 Cal.2d 104, 107-108 

[judgment reversed where evidence fails to show waiver by 

clear and convincing evidence].) 
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Proof by clear and convincing evidence is required to establish waiver in 

other contexts as well. (E.g., DRG/Beverly Hills, Ltd. v. Chopstix Dim Sum 

Cafe & Takeout III, Ltd. (1994) 30 Cal.App.4th 54, 60-61 [standard of 

proof for waiver is clear and convincing evidence].) 

Furthermore, as a matter of federal law binding on the courts of 

California, the standard for determining waiver of the right to compel 

arbitration can be no less than that for imposing waiver of any other 

contract provision. {Erickson v. Aetna Health Plans of California, Inc., 

supra, 71 Cal.App.4th at p. 656 ["Under section 2 of the FAA, a court may 

not construe an arbitration agreement 'in a manner different from that in 

which it otherwise construes nonarbitration agreements under state law'"], 

citing Perry v. Thomas (1987) 482 U.S. 483, 492 m. 9 [107 S.Ct. 2520, 96 

L.Ed.2d 426].) Any doubts at all as to the enforceability of an arbitration 

agreement — including doubts about whether a waiver occurred — must be 

resolved in favor of arbitration. 

"The Arbitration Act establishes that, as a matter of federal 

law, any doubts concerning the scope of arbitrable issues 

should be resolved in favor of arbitration, whether the 

problem at hand is the construction of the contract language 

itself or an allegation of waiver, delay, or a like defense to 

arbitrability." {Moses H. Cone Memorial Hosp. v. Mercury 

Const. Corp. (1983) 460 U.S. 1, 24-25 [103 S.Ct. 927, 

941-942, 74 L.Ed.2d 765,]; Ericksen, Arbuthnot, McCarthy, 

19 



Kearney & Walsh, Inc. v. 100 Oak Street (1983) 35 Cal.3d 

312,320.) 

Whether substantial evidence exists to support the waiver 

determination therefore must be viewed through the prism of the requisite 

clear-and-convincing burden of proof. (E.g., Aquino v. Superior Court 

(1993) 21 Cal.App.4th 847, 854-855 [record is examined for showing of 

clear and convincing evidence, where that is the requisite burden of proof at 

trial]; Jackson v. Paramount Pictures Corp. (1998) 68 Cal.App.4th 10, 35 

[caliber and quantity of actual malice evidence must be viewed on appeal 

"through the prism" of clear and convincing evidentiary burden of proof]; 

Hoch v. Allied-Signal, Inc. (1994) 24 Cal.App.4th 48, 60.) The "[c]lear and 

convincing evidence [burden of proof] requires a finding of high 

probability. . . . [T]he evidence [must] be so clear as to leave no substantial 

doubt; sufficiently strong to command the unhesitating assent of every 

reasonable mind." {In re Angelia P. (1981) 28 Cal.3d 908, 919, internal 

quotation marks omitted.) This clear-and-convincing evidence standard 

thus means that the order denying arbitration must be reversed if the record 

contains conflicting reasonable inferences — if it fails to "command the 

unhesitating assent of every reasonable mind" — regarding waiver. (City of 

Ukiah v. Fones, supra, 64 Cal.2d at pp. 107-108.) 
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3. Participation in the litigation process or delay in 

seeking arbitration cannot alone establish waiver. 

There must be prejudice to the party opposing 

arbitration, or undue gamesmanship and advantage 

to the party seeking arbitration. 

What must be shown (by clear and convincing evidence) is an 

intentional relinquishment, estoppel, or wrongful gamesmanship resulting in 

prejudice. The consistent, established law is that mere delay or 

participation in litigation or discovery does not waive or forfeit a party's 

arbitration rights. There must also be proof of an actual intent to relinquish 

rights or resulting prejudice. Waiver of contractual arbitration therefore 

cannot be inferred merely from (to quote the trial court) "joust[ing]" in the 

litigation arena. (See JA 1433.) 

Supreme Court authority — and even the Court of Appeal decisions 

specifically relied upon by Groom — affirm the principle that proof of 

prejudice is required to overcome Groom's "heavy burden" of proof. The 

trial court's conclusion — that Groom successfully shed her contractual 

obligation to arbitrate by delaying the proceedings while she pled and re-

pled improper claims against Health Net — therefore reflects a fundamental 

misunderstanding of the governing law, and misapplication of the facts to 

that law. 

The controlling precedent is that participation in litigation, without 

prejudice to the opposing party, does not waive arbitration. "Waiver does 

not occur by mere participation in litigation; there must be 'judicial 

21 



litigation of the merits of arbitrable issues . . . . ' " (Keating v. Superior 

Court, supra, 31 Cal.3d at 605; see also Doers v. Golden Gate Bridge etc. 

Dist. (1979) 23 Cal.3d 180, 188-189 [finding that pre-judgment litigation 

waives arbitration must be supported by proof of prejudice: "[t]he presence 

or absence of prejudice from the litigation of the dispute is the 

determinative issue under federal law"]; Local 659, I.A.T.S.E. v. Color 

Corp. Amer. (1956) 47 Cal.2d 189, 194 ["the arbitration provision of a 

contract may be waived by either or both of the parties by litigating the 

dispute which would be arbitrable under the provision and not raising the 

question of the arbitration provision...." (emphasis added]); Sobremonte v. 

Superior Court, supra, 61 Cal.App.4th at p. 995 ["mere participation in 

litigation and discovery" is not enough to show waiver of arbitration]; 

Davis v. Continental Airlines, Inc., supra, 59 Cal.App.4th at pp. 210, 212, 

216 [party who seeks to establish waiver must show that prejudice resulted 

from the other party's delay]; A. D. Hoppe Co. v. FredKatz Constr. Co. 

(1967) 249 Cal.App.2d 154, 161 [unreasonable delay in seeking arbitration 

is not shown in absence of prejudice resulting from delay].) 

Groom relied upon two of the cases cited above, Davis v, 

Continental Airlines, Inc., supra, 59 Cal.App.4th at p. 215, and. Sobremonte 

v. Superior Court, supra, 61 Cal.App.4th at pp. 992-993, to claim waiver 

here without showing any prejudice. (E.g., JA 942-943.) Davis and 

Sobremonte are often mis-cited (as they have been in this case) as knee-jerk 

authority that any trial court litigation proceedings — including demurrers 

and discovery — constitute a waiver of contractual arbitration. 
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But those cases actually hold the opposite; they demonstrate that the 

waiver-by-litigation and waiver-by-discovery doctrines advanced by Groom 

actually require proof establishing either estoppel or forfeiture. Indeed, if 

those cases actually stood for the proposition for which Groom relies upon 

them, they would simply contradict the controlling Supreme Court 

decisions cited above, that they themselves rely on. The Supreme Court's 

clear statements of the law, never withdrawn or controverted, prevail over 

Groom's and the trial court's contrary interpretations in this case. (Auto 

Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 456.) Properly 

read, the Davis and Sobremonte decisions are entirely consistent with the 

requirement that prejudice must be established to show a waiver of 

arbitration. 

In Sobremonte v. Superior Court, for example, the defendant was 

found to have inflicted the prejudice necessary to "waive" its arbitration 

rights by failing to seek to compel arbitration until just 6 weeks before trial. 

The defendant had allowed the case to be set for trial, without disclosing 

any intention to seek arbitration, after 10 months of motion practice; it had 

also filed its own Superior Court cross-action seeking affirmative relief in 

the trial court. On that record, the court concluded that the defendant had 

engaged in impermissible gamesmanship, to the plaintiffs' prejudice; on 

that record, the court found no substantial evidence that the defendant had 

not waived arbitration. (Sobremonte v. Superior Court, supra, 61 

Cal.App.4th at pp. 995, 998.) 
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But while that conduct amounted to waiver, the court expressly held 

that it was not the demurrers or discovery that made it so: 

"The Bank's mere participation in litigation and discovery, 

without prejudice to [plaintiffs], would not necessarily 

compel a finding of waiver." (Sobremonte v. Superior Court, 

supra, 61 Cal.App.4th at p. 995; see also Hall v. Nomura 

Securities International (1990) 219 Cal.App.3d 43, 51 

[noticing depositions does not waive right to compel 

arbitration].) 

It was the prejudice to the plaintiff, not the "jousting in the litigation arena" 

or the passage of time that established the waiver. (Sobremonte v. Superior 

Court, supra, 61 Cal.App.4th at p. 995.) 

Davis v. Continental Airlines, Inc., supra, 59 Cal.App.4th at p. 215, 

likewise holds that prejudice is the critical prerequisite to finding arbitration 

waived. There, the Court of Appeal upheld a waiver finding where the 

defendant's conduct amounted to bad faith gamesmanship, intentionally 

misleading the plaintiff to her prejudice: 

"[Defendants unreasonably . . . [took] advantage of court 

discovery procedures to learn plaintiff's strategies, evidence, 

and witnesses and to pin plaintiff down to a particular version 

of the facts.'" (Id. at p. 213, see also pp. 215, 216, emphasis 

added.) 
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In Davis the record showed that the defendants' discovery would give them 

an unfair advantage. It was "[t]hese facts" — the demonstration of 

prejudice, not the discovery itself— that the court held to show waiver. 

(Id. at p. 215; accord, Chase v. Blue Cross of California, supra, 42 

Cal.App.4th at pp. 1149-1151 [proof of an intention to mislead, or 

misleading conduct that results in prejudice, is indispensable].) 

Thus, although the law justly condemns misleading gamesmanship 

that results in prejudice, it does not brand reasonable activity in the trial 

court, short of litigation of the merits, a waiver of the right to compel 

arbitration. The trial court's determination that Health Net's right to 

arbitration could be waived just because the parties had "jousted" for 

several months in the judicial forum therefore contradicts controlling law. 

As the controlling authorities hold, such "jousting" cannot fulfill Groom's 

heavy burden of establishing, by clear and convincing evidence, that 

arbitration has been waived where there was no improper gamesmanship 

and no prejudice. 

B. There Is No Basis For Refusing To Compel Arbitration. 

As discussed in section A above, the concept of "waiver," as it is 

used in connection with arbitration agreements, merges three distinct 

concepts: intentional relinquishment of a known right (traditional waiver), 

prejudicially misleading the opposing party with respect to arbitration 

(estoppel), and bad faith or willful misconduct with respect to arbitration 
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(forfeiture). The record of Health Net's conduct here supports none of 

these formulations. 

Health Net plainly did not actually intend its conduct to relinquish 

its right to arbitration; this record contains no such claim, no such evidence, 

and the trial court did not purport to find that it did. Far from it. During 

the demurrer proceedings, Health Net's Status Conference Questionnaire 

openly informed the court and the parties that it was reserving its rights 

under the written arbitration agreement pending the trial court's ruling on 

the outstanding demurrers. (JA 904.) 

Nor does the record reflect the slightest evidence that Health Net 

engaged in improper procedural gamesmanship or acted in bad faith with 

respect to arbitration. Health Net pleaded no cause of action; it sought no 

affirmative relief; it participated in no trial-setting proceedings; it received 

no discovery from Groom and brought no motions to compel discovery; it 

engaged in no litigation at all on the merits of the arbitrable claims.8 It 

sought merely to clarify what claims could be brought against it, the better 

to demonstrate that those claims in fact were subject to arbitration. The 

record does not disclose the slightest proof that Groom or her attorneys 

were misled or prejudiced, either by Health Net's demurrers and 

8 Health Net did not appear at any trial court status conference apart 
from its demurrer hearings, notwithstanding Groom's mis-informed 
representation to the contrary. (E.g., JA 830:7, 15.) Yet even if it had, 
such an appearance would be irrelevant to show waiver of arbitration; mere 
attendance at a routine status conference certainly constitutes neither 
litigation on the merits of the arbitrable issue nor misleading bad faith 
conduct. No authority, and no reason, permits an inference of waiver from 
it. 
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unanswered discovery, or by the passage of time; indeed, the evidence 

shows (as demonstrated below) that they were not.9 

It was not upon any prejudice that the trial court trial court purported 

to base its waiver finding, but just from the demurrer proceedings and 

passage of time itself. (JA 1433.) That is not sufficient to establish 

prejudice or waiver. 

1. The Demurrers to clarify vague allegations and to 

eliminate improperly-pleaded claims did not waive 

arbitration. 

a. Groom was not prejudiced by the passage of 

time during the demurrers and repleading. 

The trial court noted that 11 months had elapsed between Groom's 

service of her original complaint on Health Net and Health Net's petition to 

compel arbitration (implying, without basis, that Health Net was 

responsible for the passage of that entire time), but it did not find that 

Groom had suffered any resulting prejudice. (JA 1433.) Proof that she 

suffered prejudice, essential to establish waiver of arbitration, was Groom's 

9 If the decisions in Davis and Sobremonte indeed charted new law, as 
Groom argued (e.g., JA 948 ["new standard"], 960 ["change of law"]), then 
Health Net could hardly be faulted for lacking foreknowledge of the then-
yet-to-be-declared waiver rules, announced only after the trial court had 
already compelled arbitration. No inference of waiver should arise from the 
conduct Health Net undertook without knowledge of the previously 
unannounced, "new" rules. 

27 



burden in the trial court. Even if the delay were not attributable to Groom's 

own conduct (see subsection Lb, below), there is no evidence that she 

suffered any prejudice from it. 

Groom's sole offer of evidence of supposed prejudice — a computer 

printout of her counsel's litigation expenses — shows no prejudice at all. 

Not a single one of the 52 listed items (JA 999-1000) is identified as a 

litigation expense attributable to Health Net's demurrers or discovery 

requests, rather than to Groom's hard-fought litigation against unrelated 

defendants, including demurrers and motions to strike, extensive discovery 

activity and discovery motions, as well as motions to disqualify counsel and 

for summary adjudication. Without some such evidence, not even minimal, 

self-inflicted, financial prejudice can be inferred. 

Indeed, that Groom was in no hurry to advance her case is glaringly 

demonstrated by her own inaction when the trial court ordered arbitration. 

After the November 19, 1997 order compelling arbitration, Groom did 

nothing at all to advance that arbitration, month after month. If delay had 

been her nemesis and prompt adjudication her goal, she could have selected 

an arbitrator in November or December 1997, or in January, February, or 

March 1998. She did not. She simply waited, until seeking reconsideration 

on April 21, 1998. (J A 938.) It was not the passage of time that Groom 

most wanted to avoid; rather it was her contractual obligation to arbitrate 

her disputes with Health Net. 
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Proof of prejudice is indispensable. That was Groom's burden; if 

that proof had existed, she surely would have offered it. But there is none 

in the record. 

b. Health Net was not responsible for Groom's 

delay in properly pleading her cognizable 

claims. 

The trial court premised its refusal to compel arbitration on the 

passage of time — some 11 months — between Groom's service on Health 

Net and the time her pleading appropriately alleged her claims against 

Health Net. While neither the trial court nor Groom identified any 

prejudice from that delay, the court adopted that delay standing alone to 

justify its waiver ruling. (JA 1433.) 

But even if the delay had been prejudicial, at whose feet would the 

prejudice rest? The delay certainly cannot be blamed upon Health Net, 

who advanced the case as quickly as possible notwithstanding Groom's 

persistence in pleading claims that were found at every stage to be 

improper. : 

The delay and any resulting prejudice (if there were any) must be 

attributed to Groom, whose pleadings made the delay inevitable. Over and 

over Groom was found by the trial court to have repeatedly pleaded 

improper claims, in her original complaint, in her First Amended 

Complaint, and in her Second and Third amended complaints as well. 

(E.g., JA 238-239, 282-283, 284-285, 571.) Over and over, she injected 
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unnecessary delay into the trial court proceedings, while the trial court 

required her to target only the appropriate defendants and to disclose the 

alleged events from which her claims arose. Over and over, the trial court 

ruled that Groom was not entitled to have the merits of some claims heard 

at all, either in court or by an arbitrator. If Groom had just heeded the 

simple rules of proper pleading the first time (or the second, or third), there 

would have been no delay at all. 

• It was Groom, not Health Net, who insisted on pleading that 

Health Net — with whom she had no doctor-patient relationship 

and who could not legally be liable for misdeeds by her medical 

providers (Code of Civ. Proc. § 25) — was guilty of medical 

malpractice, coincidentally the one type of claim not subject to 

arbitration under the parties' agreement. (E.g. Compl. 1st Cause 

of Action, JA 14-16; Ex. C to Decl. of M. Armin, JA 792.) 

• It was Groom who pleaded that her physicians and other health 

care providers — with whom she had no insurance contract — 

were guilty of breach of insurance contract and insurance bad 

faith, coincidentally raising the specter of potentiallyrinconsistent 

rulings were her claims ordered to arbitration. (Compl. 2nd, 3rd 

Causes of Action, JA 16-24; see Code of Civ. Proc. § 1281.2, 

subd. (c).) 

• It was Groom who pleaded a litany of conclusions against all the 

defendants — lumping together health plans and medical 

providers — without identifying which benefits she was 
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supposedly denied by whom, and which wrongful acts any 

particular defendant allegedly performed. (See JA 384:24-

386:1.) 

• And it was Groom who repeated her faulty claims over and over, 

in pleading after pleading. 

And that's not all: Groom also sought relief against defendant 

Health Systems International, Inc. based solely on her allegation — hardly 

more than a conclusion — that it is Health Net's alter ego, pleading no facts 

showing unity of interest, no facts showing that their separate identities had 

ceased to exist, and no facts showing that any inequity would result if 

Health Net's acts are attributed to it alone. (Compl. fflf 17-20, JA 8-9.) 

Before a defendant must defend — or determine whether it can or 

should exercise its arbitration rights — it is entitled to a certain level of 

specificity and prima facie factual allegations. Groom could as easily have 

pleaded that Bill Gates and Donald Duck committed medical malpractice or 

are Health Net's alter egos; but her mere conclusion would not compel Bill 

Gates or Donald Duck to submit to adjudication — either by trial or by 

arbitration — on claims asserted without any factual specificity and 

support. The fact that a plaintiff can allege medical malpractice against 

Health Net without any plausible basis should not automatically force 

Health Net to forfeit its arbitration rights. 

The entire 11 months of trial court delay was consumed by responses 

to Groom's improper and uncertain pleadings. Health Net brought no other 
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motions, filed no other pleadings, and attended no other hearings. Groom 

had the power to end the delay at any time, simply by pleading at the outset 

what she eventually pleaded in June 1997. If the delays in the trial court 

proceedings resulted in prejudice, those delays and that prejudice should be 

attributed to Groom herself, not to Health Net. 

c. If there has been any gamesmanship, it has 

been by Groom, who intentionally used her 

pleadings to forestall arbitration. 

Health Net cannot be accused of improper gamesmanship here. It 

has only defended itself against the gamesmanship of Groom and her 

counsel. Groom and her counsel have tried mightily from the outset to do 

everything possible to evade Groom's arbitration promise. To that end, 

they constructed a neat trap to foil Health Net's arbitration rights. Here's 

how it works: 

First, Groom sued Health Net, despite her written contract to 

arbitrate any disputes she has with it. But her pleading is not limited to 

pursuing relief against Health Net; in it she mingled relief sought also 

against other parties, such as doctors and medical groups, with whom she 

had no arbitration agreement. She carefully raised claims against Health 

Net (such as medical malpractice) for which it could not possibly be liable; 

at the same time, she included the medical defendants in her allegations 

(such as insurance bad faith) that could be appropriate only against Health 

Net. She also carefully mingled claims that unquestionably are not subject 
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to the arbitration agreement (such as medical malpractice) with her claims 

that unquestionably are subject to arbitration. And as further bait (and 

security if she were to be ordered to arbitrate), she identified the various 

defendants' wrongs only in the most conclusory terms, never specifying the 

actual conduct or the actual defendant that allegedly breached any 

particular duty. 

Then she waited, ready to assert that any response would inure to her 

advantage and Health Net's disadvantage when it came to the right to 

arbitrate: 

• If Health Net demurred, as it did, seeking to eliminate or define 

improperly-pleaded claims, she argues that the demurrers waive 

arbitration. 

• If Health Net seeks discovery regarding the vaguely-pleaded 

facts, she argues that merely requesting discovery waives 

arbitration. 

• If Health Net had moved immediately to compel arbitration, 

forgoing demurrers and discovery, she would have argued that 

her purposeful, indefinite admixture of arbitrable with non-

arbitrable claims precluded arbitration. 

Groom set out to snare Health Net in a "Catch 22," whatever 

defensive move it made. Health Net having reasonably sought to 

unscramble the mix of arbitrable and non-arbitrable issues and parties 

before asking the trial court to consign the arbitrable claims and parties to 
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their appropriate forum, she cried out "Gotcha," and accused Health Net of 

having waived arbitration. But if Health Net had sought arbitration without 

first separating the arbitrable from the non-arbitrable parties and claims, 

then Groom would have argued that the mixture of arbitrable and 

nonarbitrable claims precluded arbitration. (See, e.g., JA 821, 836-840.) 

This "heads I win, tails you lose" approach was pure gamesmanship, 

designed by Groom and her counsel simply to avoid an otherwise 

enforceable arbitration commitment. But the designed manipulation of the 

pleadings should not be permitted to overcome the strong public policy 

favoring enforcement of agreements to arbitrate. The trial court unwisely 

rewarded Groom's tactics, making all the more inevitable their future use; 

this Court should correct that error. 

Undoubtedly Groom wanted the advantage of presenting her 

intentionally co-mingled claims of medical malpractice and insurance bad 

faith for adjudication without being required to allege facts essential to her 

prima facie cause of action, and without specifying the wrongful conduct of 

which she would accuse Health Net. Undoubtedly Groom wanted her 

pleadings to raise the greatest possible specter of conflicting rulings, 

thereby best to thwart any request for arbitration. But she is not entitled to 

that, and Health Net's corrective demurrers cannot have waived its right to 

compel arbitration. 

Groom's tactics, not any gamesmanship on Health Net's part, forced 

the demurrers and the delay. When Groom finally ended her baseless 

pleading games, Health Net promptly moved to compel arbitration. 
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2. Health Net did not waive arbitration by 

propounding minimal discovery. 

Just as Health Net's demurrers do not show a waiver, so too its 

rninimal discovery efforts did not reach a level from which prejudice could 

be inferred. As discussed above, the controlling Supreme Court precept is 

that mere participation in litigation or discovery, without resulting 

prejudice, does not waive a party's contractual arbitration rights. Indeed, 

Davis and Sobremonte both specifically hold that conducting discovery 

does not alone establish waiver. Only an unreasonable use of discovery, to 

gain advantages not available in arbitration ("to learn plaintiffs strategies, 

evidence, and witnesses and to pin plaintiff down to a particular version of 

the facts") can support a waiver of arbitration. (Hall v. Nomura Securities 

International, supra, 219 Cal.App.3d at p. 51 [noticing depositions does not 

waive right to compel arbitration].) 

There's no evidence of that here. Here, there has been no 

unreasonable discovery — indeed, no discovery at all beyond that 

permissible in arbitration — and no prejudice to Groom. Health Net served 

discovery requests to which Groom never responded, and obtained from a 

third party a few pages of public records regarding Groom's allegation of 

her employer's tax-exempt status. (JA 79, 88, 92, 95; Decl. of Gohari f 10, 

JA 881; Comp. 1J23, JA 11:4-7; Decl. of Gohari f 11, JA 881, 899.) 

Unanswered discovery requests cannot possibly evidence unfair or 

unreasonable abuse, or unfair advantage. By merely requesting discovery 

Health Net gained no advantage at all, no access to Groom's trial strategies, 
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no evidence, no witnesses, nothing. Groom has not shown — nor could she 

show — even the most ephemeral prejudice from having simply received 

unanswered discovery requests. {Hall v. Nomura Securities International, 

supra, 219 Cal.App.3d at p. 51.) Indeed, Groom as much as admitted that 

she suffered no prejudice. (JA 1125, footnote 10.) 

Nor could the third-party record-deposition subpena have prejudiced 

Groom in the slightest. The subpena neither requested nor received any 

response from Groom. But even if that request for documents had 

somehow involved Groom, still no inference of prejudice or waiver could 

possibly arise from it; even in arbitration Health Net would have been 

entitled to use the same subpena procedure (Code of Civ. Proc. §§ 1282.6, 

1283.05), and the requested documents are in any event available to anyone 

at all upon request, even without the subpena. (Gov. Code § 6250 et seq. 

[Public Records Act]; 5 U.S.C. 552 et seq. [Freedom of Information Act].) 

Indeed, there is case law exactly on point: the application of a church-

related entity seeking a tax exemption — the document at issue here — is 

subject to production as public record. (Gallagher v. Boiler (1964) 231 

Cal.App.2d 482.) 

Waiver of arbitration was not established in the Davis and 

Sobremonte cases by the mere propounding of unanswered questions, but 

only by substantial evidence of prejudice resulting from an unreasonable 

abuse of discovery, demonstrated by the plaintiffs' extensive and revealing 

discovery responses. Here there were no responses, there was no abuse, 

and there has been no prejudice. 
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Established law — controlling Supreme Court authority, and even 

the Court of Appeal decisions on which the Groom relied — allows a 

waiver finding only when clear and convincing evidence establishes that 

unfair or unjustified discovery gamesmanship has prejudiced the party 

opposing arbitration. Because that did not happen here, the order refusing 

to compel arbitration is without support. 

A recent decision of our Supreme Court adds a coda to this analysis, 

eliminating any possible claim that Health Net's discovery efforts could 

lend support to the trial court's waiver finding. The analysis set forth above 

assumes (as Health Net believed and contended) that all of Groom's claims 

against Health Net were arbitrable. But recently the Supreme Court has 

provided important guidance, establishing that Groom's claim for an 

injunction under Business & Professions Code section 17200 (JA 34) is not 

arbitrable and must be adjudicated in a judicial forum, after claims subject 

to the parties' arbitration agreement are severed for arbitration. {Broughton 

v. CIGNA Healthplans of California, supra, 21 Cal.4th at p. 1088.) Health 

Net therefore was entitled to discovery to prepare for trial of that non-

arbitrable claim (which arises from the same factual scenario as Groom's 

other claims), without threat of waiver. Health Net was entitled to the 

discovery it conducted — and more — as a matter of right; no waiver can 

be inferred from its discovery. 

The order refusing to compel arbitration should be reversed with 

directions to enter a new order compelling arbitration. 
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II. 

THE TRIAL COURT PROPERTY REJECTED THE 

OTHER GROUNDS UPON WHICH GROOM 

OPPOSED ARBITRATION. 

Although finding a waiver of arbitration due solely to the passage of 

time before Health Net's petition — erroneously, as we have shown 

above — the trial court rejected the alternative grounds upon which Groom 

opposed arbitration. (JA 920.) And for good reason. Groom's arguments 

on the alternative grounds provide no plausible reason why the arbitration 

agreement should not be enforced.10 

A. Groom's Arbitration Agreement Is Enforceable; It Is Non-

Adhesive, Fair, And Balanced. 

After accepting coverage under her contract with Health Net, Groom 

asked the trial court to permit her to ignore it, claiming that she never read 

it. (JA 831-836.) Notably, she offered no factual basis or even argument 

that the agreement was entered into by fraud or duress, that her employer 

lacked authority to bind her to the agreement, or that the agreement is itself 

unfair or invalid. 

10 The trial court never reconsidered or had any reason to reconsider its 
denial on these additional grounds. 
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The Health Net contract providing for arbitration was negotiated on 

Groom's behalf by her employer, an entity with bargaining power 

substantially greater than that of any individual. An arbitration provision in 

such an employer-negotiated agreement is binding on the employees on 

whose behalf it is negotiated. (Engalla v. Permanente Medical Group, Inc., 

supra, 15 Cal.4th at p. 977 [employer negotiating group medical benefits 

for employees acts as employees' agent]; set Madden v. Kaiser Foundation 

Hospitals, supra, 17 Cal.3d at p. 707 [employer has authority to negotiate 

agreement providing for arbitration disputes by "common, expeditious, and 

judicially favored method" on behalf of employee].) 

Groom signed the Health Net enrollment form directly under her 

conspicuous agreement that "any dispute or controversy which may arise 

regarding the performance, interpretation or breach" of the Health Net 

contract "must be submitted to arbitration in lieu of a jury or court trial." 

(JA 771.) She agreed to the terms of the Evidence of Coverage, which 

clearly provides that "any dispute or controversy concerning the 

construction, interpretation, performance, or breach of this Evidence of 

Coverage [except claims, disputes, or controversies relating solely to 

alleged professional negligence (medical malpractice)] . . . shall be 

submitted to arbitration under the appropriate rules of the American 

Arbitration Association." (JA 602, 628-629.) She was provided the 

Evidence of Coverage upon enrollment (Decl. of M. Armin f 6, JA 602), 

and she is presumed to have read and understood the document. (See 

Sarchett v. Blue Shield of California (1987) 43 Cal.3d 1, 15; Bolanos v. 
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Khalatian (1991) 231 Cal.App.3d 1586, 1590 ["the general rule (is) that 

one who signs an agreement cannot avoid its terms on the ground that he 

failed to read it"].) She signed the agreement and she accepted its benefits; 

she was not then entitled simply to ignore the single provision she does not 

like. 

The arbitration agreement is both fair and balanced. It applies 

equally to all parties, and it provides that the arbitration will be conducted 

by the American Arbitration Association, a well-respected, neutral arbiter. 

The record contains no evidence at all that the arbitration provision is unfair 

or one-sided, or even that arbitration was a "take-it-or-leave-it" proposition. 

There is simply no contract basis not to enforce the arbitration provision 

that Groom expressly agreed to. 

B. Groom's Concurrent Prosecution Of Malpractice Claims 

Against Other Parties Does Not Entitle Her To Ignore The 

Arbitration Agreement. In Any Event, There Is No 

Threat Of Inconsistent Rulings. 

Groom also contended in the trial court that her concurrent suit 

against her doctors and their medical groups created an unfair risk of 

inconsistent results, for which Code of Civil Procedure section 1281.2,. 

subdivision (c) permitted avoidance of her arbitration contract. (JA 836-

840.) The trial court didn't buy it, and for good reason. 
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First, few arbitration agreements could ever be enforced if any 

plaintiff could render them toothless merely by joining non-arbitrable 

claims against other defendants, as Groom did here. That's why our 

Supreme Court rejected that argument in Madden v. Kaiser Foundation 

Hospitals, supra, 17 Cal.3d at p.714, holding that the respondents could not 

avoid their arbitration agreement by joining other parties to a malpractice 

suit. Recently, the Supreme Court reached the same conclusion regarding 

arbitrable and nonarbitrable claims brought against the same defendant, in 

Broughton v. CIGNA Healthplans of California, supra, 21 Cal.4th at 1078-

1079. There the Court ordered arbitrable damage claims brought under the 

Consumer Legal Remedies Act severed and sent to arbitration, even when 

joined with nonarbitrable injunctive relief claims under the same Act. 

Second, there was no threat of inconsistent rulings here. Groom 

spent month after month attempting to plead breach of contract against her 

medical care providers without ever identifying a contract or term that was 

breached; she stubbornly maintained her right to plead medical malpractice 

against Health Net, without identifying any duty that could give rise to tort 

liability. But her improper pleading attempts are now long resolved; Health 

Net cannot be sued for medical malpractice; Groom's doctors cannot be 

liable for breach of an insurance contract. (See JA 382-389.) If Health 

Net's failure to abide by its contractual obligations to Groom are found to 

have caused her injuries (as she claims), that ruling can in no way conflict 

with any determination about any medical malpractice of which she may or 

may not have been a victim. 
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Third, any hypothetical threat of inconsistent rulings is now moot, as 

Groom has settled her claims against the medical providers. (See Request 

For Judicial Notice, filed concurrently with this brief.) 

Fourth, even if there were some potential for conflicting rulings, 

Code of Civil Procedure section 1281.2, subdivision (c) nevertheless cannot 

justify non-enforcement of the arbitration agreement. As a matter of federal 

law and public policy, a written arbitration contract under the FAA must be 

enforced except on "such grounds as exist at law or in equity for the 

revocation of any contract." (9 U.S.C. § 2.) The absence of some potential 

defendants from a particular adjudicatory forum has never justified 

revocation or non-enforcement of a contract under California law. There is 

no "ground[] . . . for the revocation of any contract" either in Groom's 

ability to concurrently plead both arbitrable and non-arbitrable claims, or in 

the perceived threat that she — like countless other litigants in our judicial 

system — might be faced with an "empty chair defense" at trial. Those 

circumstances therefore cannot prevent enforcement of Groom's arbitration 

agreement. Her paradigm — that her concurrent non-arbitrable cause of 

action against other defendants magically negates her contractual obligation 

to arbitrate her claims against Health Net — would render both the state 

arbitration policy and the FAA a dead letter, and therefore flatly contradicts 

binding federal and state law.11 

11 Any doubt as to this issue would require remand to the trial court, 
which has never addressed whether Groom's claims raise a potential for 
conflicting rulings and has never exercised its discretion under Code of 

(continued...) 
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CONCLUSION 

Congress, the California Legislature and binding precedent have 

articulated in the clearest possible terms the strong public policy favoring 

enforcement of parties' written agreements to arbitrate disputes without 

trial. Both governing state and federal law expressly require enforcement 

of arbitration agreements except only where the record clearly and 

convincingly demonstrates that prejudice has resulted from a failure to 

promptly enforce the agreement to arbitrate. 

11 (...continued) 
Civil Procedure section 1281.2, subdivision (c) to determine whether the 
actual circumstances at the time of its ruling justify non-enforcement of the 
agreement. 
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There was no such prejudice here from the defendant's mere 

interposition of demurrers — made necessary by plaintiffs own pleading 

gamesmanship — from the mere propounding of unanswered discovery, or 

from the mere passage of time. No evidence or inference supports the trial 

court's decision that Health Net waived enforcement of the parties' written 

agreement to arbitrate their disputes. The trial court's order denying the 

petition to compel arbitration should be reversed with directions to compel 

arbitration. 
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