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INTRODUCTION 

After handing over the keys and exclusive possession to new 

tenants, landlords have no right to conduct random warrantless searches 

of the tenants' homes to find out if the tenants are engaging in illegal 

or dangerous activities. But that is what appellants would require. 

The opening brief hypothesizes that landlords leasing to tenants on a 

month-to-month basis not only have such a right, but they also have a duty 

to periodically inspect the property to make sure they are not engaging in 

dangerous activities. The law is contrary. 

Absent knowledge or at least suspicion of dangerous conditions or 

activities occurring at residential rental premises and the right to enter, 

landlords have no duty to inspect. Accordingly, landlords cannot be held 

liable for injuries to third-parties resulting from the tenants' dangerous 

activities hidden inside the leased premises, of which the landlords were 

unaware, and which was not revealed during the walk-through inspection 

at the tenancy's inception. 

This case arises out of egregious, illegal, hidden conduct by a tenant. 

After conducting a background check of seemingly-normal prospective new 

tenants-uncovering nothing suspicious-property owners of a single 

family home unknowingly rented to a bombmaker. Five years into the 

tenancy, nobody had ever noticed anything suspicious that would lead 

anybody to reasonably believe that one of the tenants was manufacturing 

bombs and explosive materials behind closed doors and windows, 
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including the plaintiff landscaper that the landlords hired to maintain the 

property. Nobody ever even made a noise complaint about the tenants. 

The landscaper visited the property over 200 times, and he never noticed 

anything suspicious. 

One day, seemingly no different than any other day, the landscaper 

came to the house to do his job, and triggered an explosion by simply 

walking across some loose gravel in the backyard (in an area that he had 

walked over several times before), sustaining injuries. 

In the landscaper's lawsuit against the property owner-landlords, 

the landscaper seeks to impose a legal duty on the landlords, even though it 

is undisputed that they were unaware of the tenant's bombmaking activities 

and even though they had no right to enter under the lease or the law. 

In granting the landlords' summary judgment motion, the trial court 

properly rejected the plaintiff-landscaper's duty theory based on a well

established bright-line rule that governs whether residential landlords owe 

a duty to inspect: Landlords owe no duty to visitors, such as landscapers, 

unless they have (1) actual knowledge that there is dangerous activity 

occurring on the premises, and (2) the right to enter the property in order 

to eliminate the danger. This bright line rule is based on traditional 

concepts of duty and foreseeability: Where a landlord could not have 

reasonably foreseen the resulting injury, he cannot be held liable for 

failing to prevent it. 
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The opening brief tries to side-step this rule in various ways-

for instance, by relying on inapposite commercial tenancy cases, an 

irrelevant exception, and alternative bracketed language in an inapplicable 

CACI jury instruction. Each and every attempt misses the mark. 

The opening brief' s theory is that landlords owe a heightened 

inspection duty when they lease to tenants on a month-to-month basis that 

supposedly arises instantaneously and fleetingly at the end of every month 

upon "renewal" but is not actually triggered every month because monthly 

inspections would be too onerous; therefore, they have a duty to inspect 

randomly over some undefined period in contravention of the tenant's right 

to exclusive possession. Even that theory does not make sense as, given the 

30-day notice provision to terminate the month-to-month tenancy, there is 

not even a theoretical time when the landlord has a right of possession. 

According to long-standing authorities, it is a legal fiction that there 

is a renewal and corresponding right of entry at the beginning of every 

month in a month-to-month tenancy. Month-to-month tenants who extend 

a written lease under its notice provisions do not have lesser tenancy rights 

or privacy rights. And, the law expressly forbids landlords to enter tenants' 

homes once they've handed over the keys. Month-to-month tenants do not 

give up possession and control at the end of every month. They do not 

"renew" the lease; they merely "extend" it-in possession and control

and continue under the same terms as the written lease. 
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The opening brief' s attempt to fashion a new inspection duty to suit 

appellants' theory, a duty that has no support in the law, is squarely 

contradicted in the use notes of the CACI instruction it argues should apply, 

and makes no common sense. The undue burden that would fall on 

landlords if such a duty were imposed further weighs against imposing such 

a duty. The trial court's grant of summary judgment should be affirmed. 

And, with no predicate tort claim to support plaintiff Esperanza 

Garcia's loss of consortium claim, the court's rejection of that cause of 

action must also be affirmed. 
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STATEMENT OF FACTS 

A. The Def end ants Purchase A Single Family Home And 

Rent It Out. 

Defendants and respondents Michele Holt and her husband, Niel 

Mamerto (the Landlords), 1 purchased a single family home in Escondido, 

California and decided to rent it out. (CT 28 <]{2, 30 <]{2, 78 <]{3; MTA 47-48, 

143-144.)2 They agreed that Ms. Holt would primarily handle the financial 

aspects of the Premises-e.g., paying the bills-while Mr. Mamerto would 

primarily deal with the tenants and any maintenance issues. (CT 28 <]{2, 30 

<]{2, 31 <]{7; MTA 43-46, 145-146.) 

After sprucing it up, they initially rented the Premises to a friend for 

about a year. (MTA 47-49, 144.) 

B. Inspections And Tenancy. 

1. The Landlords thoroughly inspect the Premises. 

After the Landlords' friend moved out, Mr. Mamerto thoroughly 

inspected the interior and exterior of the Premises and made a few minor 

1 Niel Mamerto was erroneously sued as Neil Memerto. 

2 The following abbreviations are employed for record citations throughout 
the brief: Clerk's Transcript= "CT"; Respondents' Unopposed Motion to 
Augment= "MTA"; Notice of Lodgment of Exhibits In Support of 
Opening Brief= "NLE Exh. [#]";Appellants' Opening Brief= "AOB"; 
Reporter's Transcript= "RT." 
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repairs. (CT 31 <][4, 80-81 <][7; MTA 47.) He observed no problems or 

defects, and saw no explosive materials. (Ibid.) 

2. The Landlords interview prospective tenants and 

run a full background check. 

In October 2005, Mr. Mamerto interviewed prospective tenants, 

George Jakubec and his wife (the Tenants), and showed them the Premises. 

(CT 80 <][6; MTA 50-54.) At the time, Mr. Mamerto thought they seemed 

nice and personable. (MTA 55.) 

The Landlords also conducted a full background check of the 

Tenants, which included their criminal, credit, and eviction histories. 

(CT 80 <][6; MTA 56.) All of their records were clear. (Ibid.) Mr. Mamerto 

verified Mr. Jakubec's employment as a software engineer, confirmed his 

$170,000 annual salary, and reviewed his bank statements. (CT 80 <][6; 

MTA 51-58, 103-118.) 

Nothing that Mr. Mamerto saw in the reports or heard from others 

about the Tenants concerned him. (CT 80 <][6; MTA 55.) There was no 

evidence of past criminal activity and nothing that would raise a red-flag 

about an interest in explosives. (CT 80 <][6; see MTA 108-115.) 
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3. After a walk-through inspection, the Landlords and 

Tenants enter into a one-year lease. 

On October 15, 2005, the Landlords and Tenants entered into a one

year lease. (MTA 60, 64; NLE Exh. 1, p. 1.) 

a. The walk-through inspection. 

Before turning over the keys to the Tenants, Mr. Mamerto conducted 

a walk-through inspection of the Premises with Mr. Jakubec, and observed 

no problems or defects. (CT 31 <J[5, 81 <J[8; MTA 86-87.) He also saw no 

evidence of any explosive materials. (CT 31 <J[5, 81 <J[8.) 

b. The lease. 

The lease prohibited the Tenants from using the Premises "for any 

unlawful purposes, including, but not limited to ... violat[ing] any law or 

ordinance," and causing a "nuisance on or about the Premises." (NLE Exh. 

1, p. 3 <][14.A; see CT 90 <][12.)3 It also expressly prohibited manufacturing 

or storage of explosives or any other illegal or dangerous materials. (NLE 

Exh. 1, p. 2 <J[8.A.) 

Once the Tenants were in possession of the Premises, the Landlords 

had no duty under the lease to inspect or maintain the interior of the 

Premises. (NLE Exh. 1, p. 2 <J[ll.A.) Rather, it was the Tenants' duty to 

"properly use, operate and safeguard the Premises," and to "immediately 

3 For the Court's convenience, the lease is attached as Exhibit A. 
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notify Landlord, in writing, of any problem, malfunction or damage." 

(Ibid.; NLE Exh. 2, pp. 21-22.) 

In addition, once the Tenants were in possession, the Landlords' 

right of entry was restricted. The Landlords were required to give the 

Tenants 24-hour written notice to enter unless: (1) there was an 

emergency; (2) the Tenants gave consent and were present at the time of 

entry; (3) the Tenants abandoned or surrendered the Premises; or (4) there 

was an oral agreement to enter for specific repairs and the entry took place 

within one week of that agreement. (NLE Exh. 1, p. 3 <][18.B.) 

The lease terms provided that it would begin as a one-year tenancy, 

and then would "continue[] as a month-to-month tenancy" if neither party 

gave 30 days notice of termination and the Landlords accepted rent from 

the Tenants the first month after the year term. (NLE Exh. 1, p. 1 <][2.; CT 

88 <][2.) The written lease's "terms and conditions" remained "in full force 

and effect" throughout the entire tenancy. (NLE Exh. 1, p. 1 <][2.B.; CT 88 

<][2; MTA 64, 66-67.) 

4. The one-year tenancy converts into a month-to

month tenancy. 

After a year, the Tenants decided to stay. (MTA 64, 66.) Thus, it is 

undisputed that in October 2006, the lease converted into a month-to-month 

tenancy. (CT 88 <][2; AOB 4, 9; MTA 66; see also MTA 64 ["(I)f nothing 

had changed in the contract, then the same terms would roll over into the 

following year"].) 
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As month-to-month lessees, the Tenants were permitted to occupy 

the Premises indefinitely until either party gave 30 days notice of 

termination. (NLE Exh. 1, p. 1 <][2.) 

5. The Landlords have no reason to suspect that there 

is any dangerous activity occurring on the Premises 

during the tenancy. 

a. Once the Tenants are in possession, the 

Landlords have no reason to enter the 

Premises. 

Over the course of the Tenants' entire five year tenancy, 

Mr. Mamerto and Mr. Jakubec maintained a cordial landlord/tenant 

relationship, communicating over e-mail when necessary. (MTA 75-76; 

see also MTA 120, 122, 124; NLE Exh. 3, pp. 1-11.) 

The Tenants never notified the Landlords of any issues that required 

interior entry and they never invited them to enter. (NLE Exh. 2, p. 19; CT 

29 <][5, 31 <][10.) At no time during the tenancy did the Landlords receive 

any complaints about the Tenants, or any warnings that the Tenants were 

creating or storing any type of explosives or explosive material, or that they 

were committing any crimes. (CT 29 <][5, 31 <][10, 84-88 <][<][17-19.) 

Thus, after handing over the keys, it is undisputed that the Landlords 

never set foot inside the dwelling during the tenancy. (CT 57, 89-90 <][<][9-

10, 91 <][17; AOB 4.) 
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b. The Landlords hire independent contractors 

to handle their maintenance duties; they 

report nothing suspicious. 

Pursuant to the Landlords' lease duties to maintain landscaping and 

provide periodic pest control, the Landlords contracted with a pest control 

company to make quarterly visits to the Premises, and hired plaintiff Mario 

Garcia (the Landscaper), to regularly maintain the landscaping. (CT 82-83 

1110-11, 8811; MTA 74-78, 83, 96, 122, 136-137; see NLE Exh. 1, pp. 2 

11 lA., 4124.) Neither contractor ever reported anything suspicious. (CT 

3119, 84-881116, 18-19; MTA 14-15, 21-24, 134.) 

The Landscaper: The Landscaper's schedule for maintaining the 

Premises depended upon growth cycles: He or his employees usually came 

once a week during heavy-growth months and every other week during 

slow-growth months. (CT 6112, 83111; MTA 6-11.) 

Like Mr. Mamerto, the Landscaper found Mr. Jakubec to be polite 

when they had occasion to speak to each other. (MTA 34.) Nothing about 

Mr. Jakubec's demeanor caused the Landscaper or his employees to suspect 

any unlawful activities. (CT 84116; MTA 34.) 

The Landscaper never went inside the house, nor was he ever able to 

see inside of the house through an open door or window, and the window 

curtains were always closed. (MTA 10, 21-22.) It is undisputed that the 
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Landscaper was never "aware of anything on the Premises that created 

cause for concern regarding his safety or the safety of his employees." 

(CT 84 <j[ 16; see also MT A 21-24 [Landscaper testifying that the Premises 

"seemed to me normal, in the past year, so - the past two years"].) And, 

nothing made the Landscaper or his employees feel they were at a greater 

risk of injury than at any other landscaping job. (CT 84 <J[16; MTA 14-15.) 

During the fifth (and final) year of the tenancy, the Landscaper once 

knocked on the Tenants' door because there were boxes in the way on the 

back patio that prevented use of the blower machine to clean garden debris 

in that area. (MTA 11-14, 16; see also MTA 31.) Mr. Jakubec said he 

didn't mind if they cleaned around the boxes. (MTA 13-14, 30.) So that's 

exactly what they did. (Ibid.) The plaintiff-Landscaper never informed the 

Landlords about their conversation. (MTA 23.) 

Pest Control: The Landlords contracted with a pest control 

company to spray around the exterior of the Premises on a quarterly basis. 

(CT 31 <J[8; MTA 74-83, 136.) They hired a different extermination 

company on one occasion to spot treat the attic for termites. (MTA 79-81, 

83, 126-134.) Neither company ever reported anything suspicious. (MTA 

126-137; CT 31 <J[9.) 

Sink Repair: The only other time that a contractor entered the 

Premises interior was when the Tenants needed their garbage disposal 
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replaced. (MTA 84, 91-94, 139.) After the repairman and his boss left the 

Premises, Mr. Mamerto spoke to each of them individually and asked: 

"'How's everything at the house?"' (MTA 94.) They responded that 

"everything was fine." (MTA 93-94.) According to Mr. Mamerto, the 

repairmen are "sticklers, so if there was anything out of the ordinary, they 

would have told [him]." (MTA 92.) 

c. During Mr. Mamerto's only visit to the 

Premises' exterior during the tenancy, he 

observes nothing suspicious. 

On one occasion during the tenancy, Mr. Mamerto visited the 

exterior of the Premises to discuss a sprinkler repair issue with the 

Landscaper. (CT 81 <]{9, 85-86 <]{18, 90 <]{10; MTA 88-90.) From his 

vantage point on the front-porch, Mr. Mamerto observed nothing out of the 

ordinary. (CT 81-82 <]{9; NLE Exh. 2, p. 19.) He couldn't see the backyard 

at all from the front porch. (CT 81 <]{9.) 

d. No suspicions arise from Mr. Jakubec's fence 

repair e-mails. 

Between June and October of 2010, Mr. Jakubec and Mr. Mamerto 

corresponded through e-mail about a IO-foot section of damaged fence on 

the Premises. (CT 88-89 <]{<]{3-6; NLE Exh. 2, pp. 13-14, Exh. 3, p. 5.) 

Mr. Mamerto offered to hire someone to fix the fence, but Mr. Jakubec 
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offered to fix it himself, noting that he had a general contractor's license. 

(NLE Exh. 2, p. 14, Exh. 3, p. 5.) 

After Mr. Jakubec e-mailed Mr. Mamerto with various cost options, 

Mr. Mamerto agreed to let him fix it. (CT 88-89 <J[5; NLE Exh. 2, p. 14, 

Exh. 3, pp. 6-11.) Thus, the Landlords never visited the Premises to 

personally inspect the damage to the fence. (CT 88 <J[4; NLE Exh. 2, pp. 

14-18.) Nothing in these correspondences caused the Landlords concern. 

C. The Incident. 

1. The Landscaper drops his employee off at the 

Premises and returns later in the day. 

On the day of the incident, five years into the tenancy, the 

Landscaper dropped off his employee in the morning to begin weeding. 

(MTA 16-20.) Nothing looked unusual at the Premises. (MTA 21.) 

Later in the afternoon, the Landscaper returned. (MT A 16, 25.) 

2. The explosion. 

The Landscaper walked along the side of the house and toward the 

backyard where his employee was working. (MTA 26.) He tried calling 

out to get his employee's attention, but his employee couldn't hear because 

the sound from the weedwacker was too loud. (Ibid.) So he proceeded 

closer, walking through a gravel area that he had previously walked through 

many times without incident. (CT 83 <J[13; MTA 26-27, 29.) This gravel 

area is not visible from the street. (CT 84 <J[15.) 
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Before reaching his employee, the Landscaper heard a big explosion, 

which caused him to sustain injuries. (MTA 27.) He was taken to the 

hospital. (NLE Exh. 6, p. 1.) 

3. The police discover that tenant Mr. Jakubec has 

been manufacturing unstable explosives while in 

control of the Premises. 

Mr. Jakubec was arrested and admitted to manufacturing bombs and 

other homemade explosive materials on the Premises. (NLE Exh. 6, pp. 2, 

6.)4 The police opined that the Landscaper was injured by an unstable 

explosive product that spilled outside on the gravel area where the 

Landscaper walked. (NLE Exh. 6, pp. 5, 7.) The explosion caused the 

Landscaper "to sustain blast injuries." (NLE Exh. 6, p. 7.) 

The police report from the incident concluded that Mr. Jakubec "had 

dominion and control" over the Premises. (NLE Exh. 6, p. 7.) 

4 Although not in the record before the trial court, judicially noticeable 
records reveal that Mr. Jakubec pleaded guilty to bank robbery charges in 
exchange for having his bombmaking-related charges dropped, and is 
currently serving a mandatory minimum sentence of 30 years in federal 
prison. (United States v. Jakubec (Dec. 21, 2011) No. 3:10-cr-04828-LAB 
[Amended Judgment; Dkt. No. 45].) 
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D. The Lawsuit. 

1. The Landscaper sues the Landlords and 

bombmaker for his personal injuries. 

The Landscaper and his wife sued Mr. Jakubec, the bombmaker, and 

both Landlords for premises liability and loss of consortium. (CT 1-7.) 

2. The court grants the Landlord's summary 

judgment motion, finding that the Landscaper's 

case has no merit and that the Landlords owed the 

Landscaper no legal duty to inspect the Premises 

during the tenancy. 

The Landlords moved for summary judgment, arguing that: 

( 1) they owed no legal duty to the Landscaper because they had no actual 

or constructive knowledge of Mr. Jakubec's dangerous bombmaking 

activities, (2) they owed no legal duty to the Landscaper because the risk 

of the Landscaper being injured was unforeseeable, and (3) the claim for 

loss of consortium necessarily failed because the tort claim had no merit. 

(CT 14-25.) 

In opposition, the Landscaper asserted that disputed factual issues 

remained as to whether the Landlords acted reasonably in the maintenance 

and inspection of their property during the bombmaker's tenancy. (CT 52-

58.) Specifically, he argued that the Landlords "had the duty to inspect the 

property each time the lease renewed, which would have been every month 

once the lease converted to a month-to-month tenancy." (CT 57.) And, 
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"the standard in the industry is to inspect it periodically and some landlords 

do so at least on an annual basis." (Ibid.) 

The court granted the Landlords' motion. (CT 194-199.) It found 

that (1) the Landscaper's cause of action had no merit, (2) the Landlords 

owed no legal duty to the Landscaper (or his plaintiff wife) because the 

Landlords had relinquished control of the property and had no knowledge 

of a dangerous condition on the land, and (3) the loss of consortium claim 

necessarily failed without a predicate tort claim. (CT 194.) 

The court rejected as speculative the Landscaper's argument positing 

that the Landlords would have discovered the dangerous condition if they 

had visited the property during the tenancy, because the Landscaper himself 

had visited the property several times in the months prior to the explosion 

but had not seen anything that made him suspect any illegal or dangerous 

activities or conditions. (CT 195-196.) 

The court noted that "[i]f there was something there"-i.e., "some 

reasonable basis that an inference could be drawn that the [Landlords] had a 

clue of what was going on at their property"-it "wouldn't hesitate to deny 

[the summary judgment] motion." (RT 8.) But under these circumstances, 

where there was no evidence of any direct or indirect knowledge to create a 

triable issue of material fact, the court was persuaded that the Landlords 

carried their burden. (RT 7-8.) 
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3. The trial court enters judgment and the 

Landscaper and his wife timely appeal. 

The court entered judgment in favor of the defendant owner. 

(Signed "Judgment," attached as Exh. B.)5 Plaintiff timely appealed. 

(Ibid.; CT 245-246.) 

5 Initially, the Landscaper and his wife appealed from a nonappealable 
summary judgment order, but the court subsequently signed an appealable 
final judgment, attached to the brief as Exhibit B. 
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ARGUMENT 

I. LANDLORDS OWE NO ONGOING DUTY TO 

LANDSCAPERS TO INSPECT RESIDENTIAL RENTAL

PROPERTIES TO DETERMINE IF TENANTS ARE 

ENGAGED IN DANGEROUS BOMBMAKING ACTIVITIES. 

A. Once Landlords Give Up Possession And Control To 

Tenants, They Have No Further Duty To Inspect The 

Premises For Dangerous Activities Unless They Have 

Actual Knowledge Of Dangers Occurring Thereon And 

The Right To Cure Them. 

1. Landlords cannot be liable to third-parties for 

premises liability unless they owe a legal duty. 

Premises liability claims are grounded in ordinary negligence 

principles. (Rowland v. Christian (1968) 69 Cal.2d 108, 119; Pineda v. 

Ennabe (1998) 61Cal.App.4th1403, 1407-1408.) Thus, an injured person 

suing a landowner for premises liability must establish, as a threshold 

matter, that the landowner owed the plaintiff "a legal duty to use due care." 

(United States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 

594; see also Taylor v. Elliott Turbomachinery Co. Inc. (2009) 171 

Cal.App.4th 564, 593 [fundamental is the existence of a legal duty running 

from the defendant to the plaintiff]; Ci v. Code, § 1714 [ordinary negligence 

standard applied to landowners].) 
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If the alleged wrongdoer owes no duty to the injured person-or to 

the class of persons to which the injured person is a member-there can be 

no liability. (Richards v. Stanley (1954) 43 Cal.2d 60, 63; A. Teichert & 

Son, Inc. v. Superior Court (1986) 179 Cal.App.3d 657, 663.) "[B]y 

limiting the scope of duty," "liability for unforeseeable consequences is 

avoided." (Hegyes v. Unjian Enterprises, Inc. (1991) 234 Cal.App.3d 

1103, 1131, original emphasis, citing Palsgraf v. Long Island R. Co. (1928) 

248 N.Y. 339 [162 N.E. 99, 59 A.LR. 1253].) "The absence of duty ends 

the analysis of liability." (Martinez v. Bank of America (2000) 82 

Cal.App.4th 883, 897.) 

In Rowland v. Christian, our Supreme Court laid out the principal 

factors to weigh in determining whether a landowner owes a legal duty to a 

third-party land-entrant. (69 Cal.2d at p. 113; accord, Castaneda v. Olsher 

(2007) 41 Cal.4th 1205, 1213.)6 "Foreseeability and the extent of the 

burden to the defendant are ordinarily the crucial considerations, but in a 

given case one or more of the other Rowland factors may be determinative 

of the duty analysis." (Castaneda, at p. 1213; see McGarry v. Sax (2008) 

6 The factors include: ( 1) the foreseeability of harm to the plaintiff, (2) the 
degree of certainty that the plaintiff will suffer injury, (3) the closeness of 
the connection between the defendant's conduct and the injury suffered, 
(4) the moral blame attached to the defendant's conduct, (5) the policy of 
preventing future harm, ( 6) the extent of the burden to the defendant and 
consequences to the community of imposing a duty to exercise care with 
resulting liability for breach, and (7) the availability, cost, and prevalence 
of insurance for the risk involved. (Rowland, at p. 113.) 
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158 Cal.App.4th 983, 997 ["foreseeability is a critical factor in determining 

the existence of a duty"].) 

Under Rowland's duty analysis-which governs both landowners' 

and landlords' duties (see Stoiber v. Honeychuck (1980) 101 Cal.App.3d 

903, 923)-courts do not analyze whether a particular plaintiff's injury 

was foreseeable; rather, courts must assess whether the general category of 

conduct is "sufficiently likely" to result in the kind of harm that warrants 

the imposition of liability (Ballard v. Uribe (1986) 41 Cal.3d 564, 572-573, 

fn. 6). '"[S]ufficiently likely'" means "'likely enough in the setting of 

modern life that a reasonably thoughtful [person] would take account of it 

in guiding practical conduct."' (Martinez, supra, 82 Cal.App.4th at p. 895, 

quoting Bigbee v. Pacific Tel. & Tel. Co. (1983) 34 Cal.3d 49, 57.) 

"Duty, being a question of law, is particularly amenable to resolution 

by summary judgment." (Parsons v. Crown Disposal Co. (1997) 15 

Cal.4th 456, 465.) The statute governing summary judgment procedures, 

Code of Civil Procedure section 437c, specifically authorizes summary 

judgment where "one or more defendants ... did not owe a duty to the 

plaintiff or plaintiffs." (Code Civ. Proc., § 437c, subd. (f)(l).) 
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2. During tenancies, a "bright line rule" limits out-of -

possession landlords' duty to inspect: They owe no 

duty unless they have actual knowledge of a 

dangerous activity occurring and the right and 

ability to cure it. 

Based upon Rowland's governing legal duty principles, the Supreme 

Court and Courts of Appeal have defined several bright line rules 

determining whether imposing a duty of care on landowners and landlords 

is appropriate, and clarifying the scope of any duty, if one exists. 

For instance, landowners have a general duty to "maintain land in 

their possession and control in a reasonably safe condition." (Ann M. v. 

Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674, disapproved on 

other grounds in Reid v. Google, Inc. (2010) 50 Cal.4th 512, 527, fn. 5, 

citing Civ. Code,§ 1714 and Rowland, supra, 69 Cal.2d 108.) And, 

landowners who lease their property-and thus, become landlords-have a 

duty to "exercise due care in the management of their property to avoid 

foreseeable injury to others." (Stoiber, supra, 101 Cal.App.3d at p. 923.) 

Out of these generic sounding obligations, negligence law has 

evolved to impose specific duties of reasonable care on landlords that 

require "making sure the property is safe at the beginning of the tenancy, 

and repairing any hazards the landlord learns about later." (Stone v. Center 

Trust Retail Properties, Inc. (2008) 163 Cal.App.4th 608, 612.) But 

landlords owe no duty-absent prior similar incidents or similar notice-

21 



to protect third parties from others' criminal conduct. (E.g., Castaneda, 

supra, 41 Cal.4th at p. 1222; Sharon P. v. Arman, Ltd. (1999) 21 Cal.4th 

1181, 1189-1191; Ann M., supra, 6 Cal.4th at p. 679.) Likewise, once 

tenants have taken possession, the law imposes no duty of care on landlords 

to inspect the property for dangerous conditions or activities absent actual 

knowledge of the dangers occurring and the right to eliminate them. (E.g., 

Bisetti v. United Refrigeration Corp. (1985) 174 Cal.App.3d 643, 648-649.) 

Our Supreme Court has "placed major importance on the existence 

of possession and control" as a necessary basis for imposing a legal duty on 

landowners and landlords vis-a-vis third-parties who come upon their land. 

(Campbell v. Ford Motor Co. (2012) 206 Cal.App.4th 15, 30, additional 

quotation marks omitted; see Alcaraz v. Vece (1997) 14 Cal.4th 1149, 1158 

['"The crucial element is control,"' original emphasis]; Preston v. Goldman 

(1986) 42 Cal.3d 108, 119 [same]; Sprecher v. Adamson Companies (1981) 

30 Cal.3d 358, 368 ["the duty to take affirmative action for the protection 

of individuals coming upon the land is grounded in the possession of the 

premises and the attendant right to control and manage the premises"].) 

When a landowner leases to a tenant-relinquishing possessory 

interest in the property-the duties imposed in connection with activities 

that occur on the land are not placed on the title-owner, but, rather, on the 

tenant-possessor because of the possessor's "'supervisory control over the 

activities conducted upon, and the condition of, the land."' (Sprecher, 

supra, 30 Cal.3d at p. 368; accord, Alcaraz, supra, 14 Cal.4th at pp. 1157-

1158.) "The general duty of care owed by a landowner in the management 
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of his or her property is attenuated when the premises are let because the 

landlord is not in possession, and usually lacks the right to control the 

tenant and the tenant's use of the property." (Chee v. Amanda Goldt 

Property Management (2006) 143 Cal.App.4th 1360, 1369.) The "'person 

who is in occupation of the land with intent to control it'" is the person who 

may be held liable for injuries caused by a dangerous activity. (Alcaraz, at 

p. 1159, quoting Rest.2d Torts, § 328E, p. 170.) 

Thus, an out-of-possession landlord's duties are limited in 

comparison to an occupying landowner. (Stone, supra, 163 Cal.App.4th 

at p. 614; see Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1605 [where 

dangerous condition arises after tenant takes possession, the landlord is 

generally absolved of liability].) Likewise, an out-of-possession landlord's 

duty owed to third parties who are injured on the land is "attenuated as 

compared with the tenant who enjoys possession and control." (Salinas v. 

Martin (2008) 166 Cal.App.4th 404, 412, additional quotation marks 

omitted.) 

A "bright line rule" has, thus, developed "to moderate the 

landlord's duty of care owed to a third party injured on the property" in 

cases where the landlord "has relinquished control of property to a tenant": 

"[B]efore liability may be thrust on a landlord for a third party's injury due 

to a dangerous condition on the land, the plaintiff must show that the 

landlord had actual knowledge of the dangerous condition in question, 

plus the right and ability to cure the condition." (Salinas, supra, 166 

Cal.App.4th at p. 412, additional quotation marks and internal citations 
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omitted, emphasis added; Stone, supra, 163 Cal.App.4th at p. 612 [same]; 

Mata v. Mata (2003) 105 Cal.App.4th 1121, 1131-1132 [same]; Bisetti, 

supra, 174 Cal.App.3d at pp. 648-649 [same]; Rosales v. Stewart (1980) 

113 Cal.App.3d 130, 134 [same]; see also Resolution Trust Corp. v. 

Rossmoor Corp. (1995) 34 Cal.App.4th 93, 102 ["The defendant must be 

aware of the specific dangerous condition and be able to do something 

about it before liability will attach"].) 7 

"The rationale for this rule has been that property law regards a lease 

as equivalent to a sale of the land for the term of the lease." (Uccello v. 

Laudenslayer (1975) 44 Cal.App.3d 504, 511.) "A leasehold estate gives 

the lessee the exclusive possession of the premises against all the world, 

including the owner, for the term of the lease." (Avalon Pacific-Santa Ana, 

L.P. v. HD Supply Repair & Remodel, LLC (2011) 192 Cal.App.4th 1183, 

1190; see Santa Monica Rent Control Bd. v. Bluvshtein (1991) 230 

Cal.App.3d 308, 316 [lessee gets exclusive "'possession and use of a lesser 

7 The opening brief attempts to avoid the bright line rule by erroneously 
contending that Salinas's discussion of the rule is dicta. (AOB 10.) Just 
because the plaintiff in Salinas did not meet the rule's requirements doesn't 
mean the rule itself is dictum. As the trial court noted, Salinas is factually 
distinguishable because-unlike the Landlords here-the landlord "was not 
an absentee landlord with limited access to the property." (166 Cal.App.4th 
at p. 413; CT 195.) Further, the Landlords here gave up possession and 
control; whereas there, the landlord "did not surrender his possessory 
interest in the property in any way; he continued to control the premises." 
(Ibid., emphasis added.) Thus, Salinas overtly acknowledges that the bright 
line rule-applied in countless other cases-is supposed to be employed in 
the exact situation presented here. 
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estate in his property"']; see also Civ. Code, § 1006 ["Occupancy for any 

period confers a title sufficient against all except the state and those who 

have title by prescription, accession, transfer, will, or succession"].) 

"As stated by Prosser: 'In the absence of agreement to the contrary, 

the lessor surrenders both possession and control of the land to the lessee, 

retaining only a reversionary interest; and he has no right even to enter 

without the permission of the lessee. Consequently, it is the general rule 

that he is under no obligation to anyone to look after the premises or keep 

them in repair, and is not responsible, either to persons injured on the land 

or to those outside of it, for conditions which develop or are created by the 

tenant after possession has been transferred. Neither is he responsible, in 

general, for the activities which the tenant carries on upon the land after 

such transfer, even when they create a nuisance."' (Uccello, supra, 44 

Cal.App.3d at pp. 510-511, internal citations omitted, emphases added.) 

"[A] landlord should not be held liable for injuries from conditions over 

which he has no control." (Id. at p. 512; Civ. Code,§ 3526 ["No man is 

responsible for that which no man can control"].) 

By limiting landlords' duties in such situations, it releases them 

"from needing to engage in potentially intrusive oversight of the property, 

thus permitting the tenant to enjoy its tenancy unmolested." (Salinas, 

supra, 166 Cal.App.4th at p. 412.) 

The opening brief argues that knowledge is not a prerequisite to 

imposing a duty to inspect on landlords. (AOB 11, citing Portillo v. Aiassa 
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(1994) 27 Cal.App.4th 1128, 1134.) Wrong. The authority that it relies on 

for this novel proposition doesn't govern. Portillo deals with the duty of a 

building owner to prevent injuries to a customer injured by the tenant liquor 

store's guard dog that was known to be vicious. (27 Cal.App.4th at p. 

1135.) The landowner in Portillo owed a duty of care to the injured 

customer because it was "reasonably foreseeable that a guard dog kept in a 

business open to the general public w[ould] injure someone .... " (Ibid.) 

Portillo found that the injury to the customer caused by the guard 

dog was foreseeable because if the building owner had conducted a 

reasonable inspection of the premises-which was open to the public-

he most likely would have known of the dog's dangerous propensities by 

observing the sign posted in the liquor store near the counter "which read: 

'Beware of Dog ... WE HA VE A GUARD DOG!! DO NOT PET OR 

TEASE!"' (Id. at pp. 1132, 1135.) There was also a copy of a newspaper 

article about the dog posted near the entrance entitled, "Guard dog not 

amused by 'joke."' (Id. at p. 1132.) The picture accompanying the article 

was the guard dog with its paws on the store counter and its mouth open as 

if he were about to attack. (Ibid.) "The article referred to the dog as '[a] 

furry juggernaut, replete with iron trap jaws, razor sharp fangs and a rotten 

disposition,' and discussed the dog's recent attack on an attempted robber 

in the store." (Ibid.) All of this information was publicly available and 

obvious to anyone who visited the store, and the building owner had the 

right to enter any time just as the general public could enter. A tenant's 

publicly-proclaimed danger is far different from a hidden one. 
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Here, on the other hand, the property was not open to the public and 

the dangerous activity-bombmaking-was far from obvious. The 

dangerous activity and materials were hidden inside a private residential 

dwelling where the doors and windows were always closed, the curtains 

were always drawn, and entry without consent was expressly prohibited by 

the lease's terms and by law. (MTA 10, 21-22; see§ LB.Lb., post.) 

Therefore, Portillo is inapposite. (See Laico v. Chevron U.S.A., Inc. (2004) 

123 Cal.App.4th 649, 665 ["Absent evidence of a danger present at the site 

when (the tenant) took possession, and absent evidence of (the landlord's) 

knowledge of and ability to control hazardous practices by (the tenant's) 

employees, we can find no basis for imposing on (the landlord) a duty to 

avert the harm suffered by (the plaintiff)," distinguishing Portillo]; 

Martinez, supra, 82 Cal.App.4th at pp. 893-894 [Portillo does not govern 

where the defendant did not transfer possession and control under a lease, 

property was not used for public admission, the defendant did not know of 

danger, and the defendant did not possess or control property].) 

The opening brief' s attempt to avoid the established bright line rule 

that the court applied here must be rejected. 
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B. With No Knowledge Of Any Dangerous-Or Even 

Suspicious-Activities Occurring At The Rental Property, 

And No Right To Enter While The Residential Tenants 

Were In Possession, The Landlords Had No Duty (Or 

Right) To Conduct Random Periodic Inspections To Look 

For Unforeseeable Dangers. 

1. The Landlords' lack of knowledge about the 

Tenants' bombmaking activities and the lack of a 

right to enter each negate any duty to inspect. 

Once the Landlords transferred possession and control of the house 

to the Tenants, they gave up any right or duty to inspect, as a matter of law, 

because they had neither the knowledge of the dangerous bombmaking 

activities occurring nor the right to enter in order to discover them. 

(Salinas, supra, 166 Cal.App.4th at p. 412; Stone, supra, 163 Cal.App.4th 

at p. 612.) The opening brief's failure to demonstrate either prong of the 

bright line test-i.e., (a) the Landlord's awareness, or (b) the right to enter 

the dwelling-requires affirmance. As shown below, the plaintiff

Landscaper failed to establish both. 

a. It is undisputed that the Landlords did not 

know and had no reason to know about the 

Tenants' bombmaking activities. 

A landlord's unrefuted statement that he '"was unaware of the 

existence of the [dangerous materials] which allegedly caused the plaintiff 
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injury"' is a sufficient basis to grant summary judgment. (Bisetti, supra, 

174 Cal.App.3d at p. 649 [affirming summary judgment where the landlord 

demonstrated that he had no knowledge of a dangerous vat of chemicals on 

the leased premises or of a hole in the fence through which the plaintiff 

trespassed].) That's exactly what the undisputed statements showed in this 

case. (See CT 29 <[5, 31 <[10, 84-88 <[<[17-19.) 

The evidence is undisputed that over the course of the five-year 

tenancy, the Landlords were never made aware-from first-hand or second-

hand information-that there was anything dangerous occurring inside the 

dwelling or that there were dangerous materials on the Premises. Nor did 

they learn of any suspicious behavior or activity that should have given 

them a reason to know that there were dangerous bombmaking activities 

and material on the Premises. 8 

No first-hand knowledge. The Landlords interviewed the Tenants 

before they signed the lease. ·They seemed nice and personable. (MT A 

8 Technically, whether the Landlords should have known is irrelevant. The 
Landscaper was required to prove that the Landlords had actual knowledge. 
(Bisetti, supra, 17 4 Cal.App.3d at pp. 648-651; Donchin v. Guerrero ( 1995) 
34 Cal.App.4th 1832, 1839; Uccello, supra, 44 Cal.App.3d at pp. 510-511, 
514 [bright line rule negates duty even in cases where a landlord might 
have discovered the condition exercising reasonable diligence].) "Some 
cases have held constructive knowledge of the condition is enough, 
essentially placing a duty of inquiry or investigation on the landlord. 
[Citation.] But that duty only arises 'if [the landlord has] some reason to 
know there [is] a need for such action.' [Citation.]" (Resolution Trust 
Corp., supra, 34 Cal.App.4th at p. 102, fn. 8.) In any event, here, there is 
also no evidence demonstrating that the Landlords should have known of 
any dangers on the Premises. (See pp. 32-35, post.) 
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55.) The Landlords also investigated the Tenants' criminal, credit, and 

eviction histories and uncovered no evidence of any previous illegal or 

suspicious activities. (CT 80 <][6; MTA 56; see also MTA 108-115; cf. 

Castaneda, supra, 41 Cal.4th at pp. 1219-1222 [landlord owed no duty to 

evict suspected gang members].) Mr. Mamerto verified that Mr. Jakubec 

was employed, that he was making a $170,000 annual salary, and that he 

had sufficient funds in his bank account to make him a good lessee 

candidate (at least on paper). (CT 80 <][6; MTA 51-58, 103-118.) Nothing 

in his investigations raised any red-flags or suspicions about the Tenants. 

After the Landlords completed a walk-though inspection and handed 

over the keys to the Tenants-transferring possession and control-it is 

undisputed that the Landlords never went back inside the dwelling. (CT 57, 

89-90 <][<][9-10, 91q[l7; AOB 4.) There was no need to. (See Stone, supra, 

163 Cal.App.4th at p. 612 [after initial walk-through, landlord has no duty 

to inspect during tenancy unless he is aware of the hazards and has the right 

to enter].) Over the course of the entire five-year tenancy, the Tenants 

never complained to the Landlords of any issues that required entry and 

they never asked the Landlords to enter. (NLE Exh. 2, p. 19; CT 29 q[5, 31 

q[lO.) Mr. Mamerto and Mr. Jakubec communicated only via e-mail 

throughout the tenancy and their conversations were always cordial. 

(MTA 75-76; see also MTA 120, 122, 124; NLE Exh. 3, pp. 1-11.) 

After the Landlords handed over the keys, they never spoke face to face. 

On the only occasion that Mr. Mamerto visited the exterior of the 

Premises, he met with the Landscaper outside on the front porch to discuss 
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a sprinkler repair issue. (CT 81 <][9, 85-86 <][18, 90 <][10; MTA 88-90.) It is 

undisputed that from that vantage point, Mr. Mamerto observed nothing out 

of the ordinary. (CT 81-82 <][9; NLE Exh. 2, p. 19.) 

The opening brief fails to point to any evidence that the Landlords 

should have known (let alone knew) that the Tenants were engaging in 

dangerous bombmaking activities. That's because there is none. Instead, 

it suggests that a duty to inspect was triggered by a series of e-mails 

between Mr. Mamerto and Mr. Jakubec regarding a 10-foot damaged 

section of fence at the Premises. (AOB 3, 13; CT 88-89 <][<][3-6; NLE Exh. 

2, pp. 13-14, Exh. 3, p. 5.) But the substance of those e-mails proves that 

no duty was triggered: When Mr. Mamerto offered to send someone to fix 

the fence, Mr. Jakubec offered to fix it himself, noting that he had a general 

contractor's license. (NLE Exh. 2, p. 14, Exh. 3, p. 5.) Thereafter, the 

Landlords had no duty to maintain the fence. (NLE Exh. 1, p. 2 <][11.) 

These e-mails, therefore, created no triable duty issue. As the trial court 

noted in granting summary judgment, "it is undisputed that [the damaged 

fence] did not result in actual knowledge of any kind of dangerous or illegal 

activity. Thus, this evidence is immaterial and not relevant." (CT 195.) 

The "premise that such things give rise to a duty to inspect" is false. (Ibid.) 

Nor did the e-mails trigger any sort of duty to repair that would have 

required the Landlords to come to the property. For such a duty to exist, 

the damaged fence would need to cause the dwelling unit to be 

uninhabitable, unfit for occupation, or "untenantable." (Civ. Code, §§ 

1941, 1941.1, 1941.2, 1941.3, 1941.4, 1942.) There's no evidence of that 
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here. The Landlords' awareness of the damaged fence creates no triable 

issue as to whether they knew about any dangerous activities. 

The opening brief also suggests that Mr. Jakubec's phone call to the 

Landlords on a single occasion that the Tenants would be paying rent late is 

a factor "that tilt[s] in favor of a duty to inspect" because it demonstrates 

"financial difficulty." (AOB 13.) How a single tardy rent payment in five 

years creates a duty to inspect for dangerous activities, the opening brief 

doesn't say. There's no evidence that the late payment caused the 

Landlords to be suspicious or aware about any dangerous or illegal 

activities or even caused them any concern that the Tenants were having 

financial problems. (NLE Exh. 5, p. 3.) One late rent payment does not 

make bomb-related injuries more foreseeable. 

No suspicious second-hand reports. Not only did the Landlords 

have no personal knowledge of dangerous activities occurring, but they also 

had no second-hand knowledge. Nobody ever alerted the Landlords about 

anything dangerous or illegal or gave them any inkling that anything 

suspicious was going on that should have raised a red-flag that Mr. Jakubec 

was making bombs, including the Landscaper himself. (CT 29 <]{5, 31 <]{10, 

84-88 <]{<]{17-19.) Indeed, as we show below, nobody even made a noise 

complaint about the Tenants. 

The plaintiff-Landscaper saw nothing suspicious. The plaintiff

Landscaper spent much more time than the Landlords on the Premises. 

For five years, he was there every week during heavy-growth months-
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either working in the yard or dropping off employees-and every two 

weeks during light-growth months. (CT 61 q[2, 83 q[ll; MTA 6-11.) Thus, 

conservative calculations demonstrate that he visited the Premises more 

than 200 times during the tenancy. He testified that: 

• He never saw anything suspicious, let alone dangerous, 

criminal, or explosive. (CT 84 q[16; MTA 11-15, 21-24.) 

• When he had occasion to speak to Mr. Jakubec, he found him 

to be polite. (MTA 34.) 

• Nothing caused him or his employees to suspect that Mr. 

Jakubec was involved in unlawful activities. (CT 84 q[16; 

MTA 34.) 

• The Premises "seemed to [him] normal." (MTA 21-24.) 

Nothing at all caused him "concern regarding his safety or the 

safety of his employees." (CT 84 q[16.) 

• Nothing made the Landscaper or his employees feel they 

were at a greater risk of injury than at any other landscaping 

job. (CT 84 q[16; MTA 14-15.) 

The trial court granted the Landlords' summary judgment motion, in 

large part, because the undisputed evidence established that the Landscaper 

himself had visited the property dozens of times in the months prior to the 

explosion but he had not seen anything that made him suspect any illegal or 

dangerous activities or conditions, and the record was undisputed that the 

Landlords had only visited the Premises' exterior once in five years. 
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(CT 195-196.) In so doing, the court rejected as speculative the 

Landscaper's hypothesis that the Landlords would have discovered the 

danger had they visited the property during the tenancy, especially since the 

Landscaper himself hadn't discovered it. (Ibid.) 

Other contractors also reported nothing suspicious: 

• The Landlords hired a pest control company to spray around 

the exterior of the Premises on a quarterly basis; its 

employees never reported anything suspicious. (CT 31 <){8; 

MTA 74-83, 136.) 

• When a termite exterminator went inside the house to spot 

treat the attic, he reported nothing suspicious. (MT A 79-81, 

83.) 

• When the Tenants needed their garbage disposal replaced, 

the repairman and his boss reported to Mr. Mamerto that 

"everything was fine" inside the house. (MT A 84, 91-94, 

139.) According to Mr. Mamerto, these repairmen were 

"sticklers, so if there was anything out of the ordinary, they 

would have told [him]." (MTA 92.) 

None of this evidence creates any factual dispute about whether the 

Landlords knew, or even should have known, of any dangerous activities 

on the Premises. The Landlords knew nothing, and had no reason to know. 

The trial court noted that it "wouldn't hesitate to deny [the summary 

judgment] motion" "[i]f there was something there"-i.e., if there was 
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"some reasonable basis that an inference could be drawn that the 

[Landlords] had a clue of what was going on at their property." (RT 8.) 

But where, as here, there is no evidence of any direct or indirect 

knowledge to create a triable issue of material fact (RT 7-8), summary 

judgment is proper. 

b. The Landlords had no right-under the lease 

or the law-to enter the dwelling during the 

tenancy. 

There's another problem with the opening brief's construct. 

Having failed to demonstrate that the Landlords had actual knowledge of a 

dangerous activity occurring at their rental property, it also fails to establish 

that the Landlords had any means of obtaining such knowledge-e.g., any 

right to enter the property unannounced to inspect it. A landlord's duty to 

inspect "derives from his control and ability to prevent dangerous 

conditions on his property." (Donchin v. Guerrero (1995) 34 Cal.App.4th 

1832, 1839.) By giving up possession and control of the Premises to the 

Tenants, the Landlords "necessarily gave up the ability to directly and 

promptly control the conditions which existed on his land at the time of 

[the Landscaper's] injury." (Leakes v. Shamoun (1986) 187 Cal.App.3d 

772, 776; accord, Martinez, supra, 82 Cal.App.4th at p. 892.) Thus, as we 

now show, even if the Landlords were aware of the dangerous bombmaking 

activities (they weren't), they had no right to eliminate them. 
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The lease's express entry limitation. According to the opening brief, 

the Landlords' lease with Mr. Jakubec "reserve[d] a right of entry and 

provide[ d] a procedure to exercise that right that is proper under the 

statutes." (AOB 9.) Not even close. The lease's terms expressly 

prohibited entry: Once the Tenants were in possession, the Tenants-

and not the Landlords-were responsible to "safeguard the Premises." 

(Ibid.; NLE Exh. 2, pp. 21-22.) 

The Landlords had no duty to inspect or maintain the interior of the 

Premises. (NLE Exh. 1, p. 2 ']{11.A.) The lease expressly prohibited the 

Landlords from entering except under specifically defined conditions such 

as the existence of an emergency or an oral agreement to enter to make 

specific repairs at a set time. (NLE Exh. 1, p. 3 ']{18.B.) These "terms and 

conditions" remained "in full force and effect" throughout the entire five

year tenancy. (NLE Exh. 1, p. 1 ']{2.B.; CT 88 ']{2; MTA 64, 66-67.) The 

lease carved out no other exceptions to the Tenants' duty to maintain the 

property other than landscaping and pest control. (NLE Exh. 1, p. 2 ']{11.) 

The legal entry limitation. The Landlords granted the Tenants 

"exclusive possession" of the residential premises throughout the tenancy. 

(Avalon Pacific-Santa Ana, supra, 192 Cal.App.4th at p. 1190; Yuzon v. 

Collins (2004) 116 Cal.App.4th 149, 163.) Thereafter, their legal right to 

access the interior of the dwelling for almost any reason was virtually non

existent. (Friedman et al., Cal. Practice Guide: Landlord-Tenant (The 

Rutter Group 2014) ']{']{ 2:856.1, 4:80, pp. 2F-2, 4-28 to 4-29 (Friedman).) 

As the trial court held, "a residential tenant in exclusive possession has a 
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right to undisturbed enjoyment of the property free from intrusion by the 

landlord." (CT 195.) 

Civil Code section 1954 addresses the circumstances under which 

landlords are legally authorized to enter an occupied residential dwelling. 

(Spinks v. Equity Residential Briarwood Apartments (2009) 171 

Cal.App.4th 1004, 1049.) It echoes the lease's express prohibition against 

giving random unnoticed inspections, permitting landlords to enter the 

leased dwelling only under very specifically-defined, limited conditions. 

(Civ. Code, § 1954, subds. (a)-(d).)9 

Section 1954 does not permit random periodic inspections, as the 

opening brief advocates. (Ibid.) And, it specifically prohibits landlords 

from "abus[ing] the right of access or us[ing] it to harass the tenant." 

(Civ. Code, § 1954, subd. (c).) Civil penalties are even available for the 

commission of "a significant and intentional violation of Section 1954." 

(Civ. Code, § 1940.2, subd. (a)(4).) 

In fact, if the Landlords unlawfully entered the Premises-as the 

opening brief suggests they were required to do periodically-they would 

be trespassing. (Capogeannis v. Superior Court (1993) 12 Cal.App.4th 

668, 674; McDowell v. Hyman (1897) 117 Cal. 67, 70-71.) And, depending 

on the extent and intrusive nature of the entries, the Tenants could also be 

9 Civil Code section 1950.5, subdivision (f)-which describes a landlord's 
right to a final inspection upon termination of the tenancy-also does not 
allow a final inspection to happen periodically and randomly. 
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entitled to invasion of privacy or intentional infliction of emotional distress 

damages. (Friedman, supra, CJ[ 4:97, p. 4-35.) 

Further, if the entry seriously interfered with the Tenants' 

beneficial use of the property-such as by conducting as many as 50 

random inspections over a five-year period as the opening brief 

recommends (AOB 3)-the Landlords could be in breach of the covenant 

of quiet enjoyment, constituting a constructive eviction, giving the Tenants 

the right to vacate and recover consequential damages. (Civ. Code, § 1927; 

Nativi v. Deutsche Bank Nat'l Trust Co. (2014) 223 Cal.App.4th 261, 293; 

Avalon Pacific-Santa Ana, supra, 192 Cal.App.4th at p. 1191; see also 

Guntert v. City of Stockton (1976) 55 Cal.App.3d 131, 138 ["Beyond the 

statutory covenant, the landlord is bound to refrain from action which 

interrupts the tenant's beneficial enjoyment"].) 

All of these reasons establish the Landlords' lack of an entry right 

while the Tenants were in possession. Thus, the Landlords had no right or 

ability to inspect because they had no right under the lease or the law to 

enter the Premises. (See Martinez, supra, 82 Cal.App.4th at p. 893 

[landlord's lack of "ability to directly and promptly control conditions" 

negates duty to inspect].) 
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2. Even without the bright line rule negating the duty 

to inspect, weighing Rowland's duty factors yields 

the same result. 

Rowland's multi-factor analysis compels the same conclusion as the 

bright line rule: The Landlords owed the Landscaper no duty. 

Foreseeability and the extent of the burden to the defendant are the essential 

Rowland factors to consider in this case. (Castaneda, supra, 41 Cal.4th at 

p. 1213.) Both weigh heavily in favor of the Landlords. 

a. The Landscaper's injuries, resulting from 

the Tenants' illegal bombmaking activities, 

were legally unforeseeable. 

"[F]oreseeability, like light, travels indefinitely in a vacuum.' 

[Citation.]" (Medina v. Hillshore Partners (1995) 40 Cal.App.4th 477, 

486.) The opening brief nowhere even mentions foreseeability-a critical 

factor in establishing the existence of a duty (Dillon v. Legg (1968) 68 

Cal.2d 728, 739)-leaving a foreseeability vacuum. The failure to 

demonstrate how the risk of the Landscaper incurring bomb-related injuries 

was foreseeable requires affirmance. 

The Supreme Court's decisions over the past two decades make 

clear that, for purposes of the duty analysis, foreseeability of harm is a legal 

question for the court. (E.g., Wiener v. Southcoast Childcare Centers, Inc. 

(2004) 32 Cal.4th 1138, 1146 ["foreseeability, when analyzed to determine 

the scope of a duty, is a question of law that an appellate court will 
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determine de novo"]; Ann M., supra, 6 Cal.4th at p. 678 ["Foreseeability, 

when analyzed to determine the existence or scope of a duty, is a question 

of law to be decided by the court"]; see also Ericson v. Federal Exp. Corp. 

(2008) 162 Cal.App.4th 1291, 1300.) 

The famous, nearly-century-old, Palsgraf case illustrates why 

unforeseeable dangers trigger no legal duty and preclude liability. In 

Palsgraf, a man carrying a package of fireworks wrapped in a newspaper 

attempted to jump aboard a moving train and, because he seemed unsteady, 

a railroad employee tried to help him by pushing him from behind. (248 

N.Y. 339, 340-341 [162 N.E. 99, 99].) In this act, the package was 

dislodged, and fell on the tracks, exploding. (Id. at p. 341.) The shock 

from the explosion reverberated down the platform where Mrs. Palsgraf 

was standing several feet away, causing scales to fall from the platform and 

injure her. (Ibid.) The court held that Mrs. Palsgraf could not recover from 

the railroad company because there was nothing about the package's 

appearance that indicated its danger to persons far away, and the railroad 

owed no duty to Mrs. Palsgraf because the event and resulting harm were 

legally unforeseeable. (Id. at pp. 341, 344.) 

For the same reasons that the railroad company owed Mrs. Palsgraf 

no legal duty, the Landlords owed the Landscaper no duty to inspect for 

dangerous bombmaking activities: "Nothing in the situation gave notice of 

the dangers" and "there was nothing in the situation to suggest to the most 

cautious mind that the [concealed danger] would spread wreckage .... " 

(Palsgraf, supra, 248 N.Y. at pp. 341, 345) The law does not impose 
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a duty on people to anticipate and foresee such an unpredictable chain of 

events. "The wrongdoer as to [injured party] is the man who carries the 

bomb .... " (Id. at p. 343.) It is an understatement to say that a residential 

tenant's use of the premises to make bombs is rare and unforeseeable. 

(See Patch.com, 'Bomb House' Resident George Jakubec Gets 30 Years in 

Prison (June 14, 2011) <http://patch.com/california/ramona/bomb-house

resident-george-jakubec-gets-30-years-in-prison> (as of Mar. 11, 2015) 

[press reports describing as "unprecedented" the amount of bombs and 

explosives found inside the house].) 

Likewise, for the same reasons that landlords "'have no duty to 

prevent unexpected and random crimes"' (Alvarez v. Jacmar Pacific Pizza 

Corp. (2002) 100 Cal.App.4th 1190, 1209) and have "'no duty to inspect 

the premises for the purpose of discovering the existence of a tenant's 

dangerous animal"' (Martinez, supra, 82 Cal.App.4th at p. 892), the 

Landlords here owed no duty to the Landscaper to inspect for dangerous 

bombmaking activities: Absent knowledge that such activities are 

occurring, the dangers are legally unforeseeable. (Ann M., supra, 6 Cal.4th 

at pp. 676-679; Sharon P. v. Arman, Ltd. (1999) 21Cal.4th1181, 1191; 

Nicole M. v. Sears, Roebuck & Co. (1999) 76 Cal.App.4th 1238, 1247; 

Donchin, supra, 34 Cal.App.4th at p. 1838.) 

The foreseeability of a tenant criminally making bombs inside a 

residential rental house, and then being careless with unstable explosive 

liquid materials, enough so to trigger an explosion by the mere stepping on 

unremarkable loose gravel in the backyard that had never exploded before, 
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is "impossible to anticipate, and the particular criminal conduct so 

outrageous and bizarre, that it could not have been anticipated under any 

circumstances." (Wiener, supra, 32 Cal.4th at p. 1150; accord, J.L. v. 

Children's Institute, Inc. (2009) 177 Cal.App.4th 388, 398 ["Because there 

was no evidence showing (the landlord) had actual knowledge of (the third

party's) assaultive tendencies or that he posed any risk of harm, his conduct 

was not foreseeable and (the landlord) owed no duty to protect against the 

attack"].) Thus, because the risk of the Landscaper's injury was 

unforeseeable, the court properly granted summary judgment. 

b. Requiring random periodic inspections of 

month-to-month tenants-as the opening 

brief advocates-would put an undue burden 

on landlords. 

In addition, a duty to inspect for dangerous activities here would 

depend on '"how financially and socially burdensome"' random periodic 

inspections would be to a landlord who leases units on a month-to-month 

basis. (Castaneda, supra, 41 Cal.4th at p. 1214, quoting Vasquez v. 

Residential Investments, Inc. (2004) 118 Cal.App.4th 269, 285.) 

There is no doubt that imposing a duty requiring landlords to 

conduct random periodic inspections after giving up possession and control 

to month-to-month tenants-as the opening brief advocates-would create 

an onerous burden for landlords, not to mention an unreasonable imposition 

on tenants' privacy rights (see, e.g., Cal. Const., art. I., § 1). 
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The opening brief contends that "Mr. Jakubec renewed his lease 

approximately 50 times during the five years that he rented the property, 

which gave Respondents a legal right of possession (i.e. a right to enter) on 

each of those occasions." (AOB 3.) According to this logic, the Landlords 

had the right to periodically search the Tenants' dwelling whenever they 

deemed it would be reasonable, up to about ten times per year. The 

opening brief concedes what it cannot deny: "The law does not support 

such an onerous standard." (AOB 8, fn. 6.) 

And an onerous standard it would be indeed. Imagine for instance, a 

typical situation where a landlord manages an apartment complex with 200 

units filled with month-to-month tenants: It would be unreasonable to 

require the owner of such an apartment building to enter each unit and 

conduct a monthly inspection. At over 2,000 annual inspections, fulfilling 

this duty would become a full time job. And, how would a landlord even 

know how to conduct a reasonable inspection in these circumstances? 

What number of periodic inspections would be reasonable? What time of 

day would be reasonable? How many rooms and closets need to be 

inspected to fulfill the duty? Does the landlord have to give 24-hour notice 

allowing the tenant to hide any evidence of illegal activities? None of these 

questions are answered in the opening brief. 

And, nowhere does the opening brief explain how a landlord's 

fictional possession of the property once a month (arguably at midnight at 

the beginning of each month, or 30 days before termination when notice is 

given) can be transformed into a right of random intrusion at any time. Nor 
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does it explain how imposing a right of inspection after a landlord gives 

due notice (e.g., 24-hour notice) would likely lead to the discovery of 

illegal activities that might be hidden away. Does the landlord have the 

right to inspect drawers and containers and rummage through all of the 

tenant's personal belongings? 

It is fair to presume that if there are no dangerous conditions at the 

inception of the tenancy when the landlord has a duty to inspect, then any 

subsequently arising dangerous conditions will be reported to the landlord 

by the tenant. Requiring landlords to maintain a constant vigil over their 

tenants' activities on leased property would be too great a burden to impose 

and would create a substantial intrusion on the tenants' rights of exclusive 

possession and privacy. 

3. The Landscaper's commercial landlord cases do 

not create any inspection duty for out-of-possession 

residential landlords. 

The opening brief exclusively relies on commercial leasehold cases 

to support its position, ignoring the important distinction in the law between 

residential and commercial tenancies. (See AOB 7-9, citing Burroughs v. 

Ben's Auto Park (1945) 27 Cal.2d 449; Dennis v. City of Orange (1930) 

110 Cal.App. 16; Owsley v. Hamner (1951) 36 Cal.2d 710; Mora v. Baker 

Commodities, Inc. (1989) 210 Cal.App.3d 771.) The crucial distinction

between the property being open to the public or not-relates back to the 

foreseeability discussion: Residential properties are open to a few tenants 
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who are intimately familiar with their rented home; therefore, the risk of 

injury remains far less than where premises are open to the general public. 

On the other hand, when premises are open to an unsuspecting public

who has no reason to suspect dangers-the risk of injury from a potentially

dangerous condition or activity is far greater. Likewise, where the property 

is open to the public, the landlord can stop by and perceive what any other 

member of the public can see with no imposition on tenants' privacy or 

exclusive possession rights. 

It is undisputed that the leased Premises in this case is a single

family residential home in a residential area. The commercial cases cited in 

the opening brief involving property open to the public have no bearing on 

what is foreseeable in a residential dwelling, such as this case, where the 

landlords have no right to enter. Likewise, the opening brief fails to 

illustrate the additional burdens that residential landlords would face if they 

were required to conduct random periodic inspections that commercial 

tenants would not have to face. Its proposed duty is unworkable for 

residential landlords; no such duty can be imposed. 

4. No exception applies. 

The opening brief does not dispute the existence of the bright line 

rule that strictly limits the Landlords' inspection duty here. (AOB 8, 

quoting Salinas v. Martin, supra, 166 Cal.App.4th at p. 412.) And, it 

doesn't dispute the Landlords' total lack of any knowledge about the 

bombmaking activities that were occurring inside the house. But it argues 
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that an exception applies "'where there is a nuisance existing on the 

property at the time the lease is made or renewed."' (Ibid., quoting 

Uccello, supra, 44 Cal.App.3d at p. 511, emphasis added in AOB.) 

In order for the "renewal" exception to apply, the landlord must have 

retained or acquired "'a recognizable degree of control over the dangerous 

condition with a concomitant right and power to obviate the condition and 

prevent the injury."' (Bisetti, supra, 174 Cal.App.3d at p. 648.) As already 

shown above, the Landlords did not have control over the dangerous 

activity. Even under the Landscaper's theory, the Landlords' "control," if 

any, was ephemeral and hypothetical at best, popping up and disappearing 

instantaneously. Precedent "reject[s] the argument that nuisance theories 

can be used like a light beam to render a landowner liable for crimes .... " 

(Medina, supra, 40 Cal.App.4th at p. 486.) 

The cited exception does not apply. In any event, as we now show 

below, the lease was not "renewed." 

C. The Fact That The Tenancy Was On A Month-To-Month 

Basis Did Not Impose A Heightened Duty Requiring The 

Landlords To Conduct Random Periodic Inspections. 

The opening brief rises and falls on a single erroneous premise based 

on a misreading of alternate language in a CACI jury instruction: It posits 

that after the Tenants' one-year written lease converted to a month-to

month lease, every month thereafter constituted a lease "renewal," giving 

the Landlords a legal right of possession, "'a right to re-enter the 
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property,"' '"control of the property"' upon entry, and a corresponding 

legal duty to "'inspect the premises to make the premises reasonably safe 

from dangerous conditions."' (AOB 5-6, 9, quoting Mora v. Baker 

Commodities, Inc. (1989) 210 Cal.App.3d 771, 781; CACI No. 1006.) 

But realizing how unworkable and "onerous" its own suggestion of 

monthly landlord inspections would be, the opening brief abandons the 

argument that the duty to inspect should be imposed at the exact time of 

"renewal"-even though the only rationale for its argument is a 

hypothetical monthly momentary right to possession. Instead, it advocates 

for imposing a duty on the Landlords to make random "reasonable periodic 

inspections," without any timing requirements (i.e., at times when the 

landlord has no right of possession). (AOB 5-13, see also AOB 8, fn. 6.) 

Imposing the opening brief' s heightened random periodic inspection duty 

on landlords who have month-to-month tenants is contrary to both the law 

and public policy. 

1. Continuing a tenancy on a month-to-month basis is 

simply a right of indefinite possession subject to 30 

days notice of termination and, at most, merely 

"extends" the written lease; it does not constitute a 

"renewal" for each new period. 

It is undisputed that the Tenants' one-year lease converted to a 

month-to-month tenancy after a year of occupancy, and continued under the 
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same terms and conditions as the written lease for four more years. (CT 88 

<][2; AOB 4, 9; MTA 64, 66-67; NLE Exh. 1, p. 1 <][2.B.) 

The opening brief' s erroneous characterization of these monthly 

extensions as "renewals" in order to trigger a landlord's right of entry is 

squarely contradicted by the lease and settled law. (AOB 1, 3, 5-9, 11.) 

The lease is explicit. After one year, the tenant has the continuous right to 

occupy the premises unless and until one party or the other (tenant or 

landlord) gives 30 days notice of termination. (NLE Exh. 1, p. 1 <][2.) 

Under that arrangement, the Landlords never had any right of possession or 

entry without first giving 30 days notice of lease termination. 

A month-to-month tenancy so structured is not even a tenancy for a 

fixed term that is periodically extended, "but rather [is] a tenancy having no 

fixed term that continues indefinitely until terminated." (Silveira v. County 

of Alameda (2006) 139 Cal.App.4th 989, 997.) Month-to-month tenancies 

are of such continuing character that landlords are not even deemed in 

constructive possession at the end of each monthly term. (Drum v. Pure 

Oil Co. (Fla.Ct.App. 1966) 184 So.2d 196, 198; see Wagner v. Kepler 

(1952) 411 Ill. 368, 375 [104 N.E.2d 231] ["The proposition that a tenancy 

from month to month is continuous and does not constitute a new demise at 

the beginning of each month ... is supported both by reason and 

authority"].) Indeed, it is a "'legal fiction that there is a re-entry and a re

renting at the beginning of every month"' in a month-to-month tenancy. 

(Janofsky v. Garland (1941) 42 Cal.App.2d 655, 659, quoting Ward v. 

Hinkleman (1905) 37 Wash. 375, 381 [79 P. 956].) 
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The opening brief' s entire argument based on its erroneous 

characterization of the monthly lease extensions as a series of "renewals" is 

baseless. 

But even if the lease were not construed as indefinite, subject to 

termination on notice, but as somehow extending automatically every 

month, it would not fall within the opening brief' s "renewal" construct. 

There is a "clear distinction" between "renewing" a lease and "extending 

the terms thereof." (Beatty Safway Scaffold, Inc. v. Skrable (1960) 180 

Cal.App.2d 650, 654; Robertson v. Drew (1917) 34 Cal.App. 143, 144.) 

'"An extension is a stretching or spreading out of the term of the 

lease. A renewal, on the other hand, creates a new and distinct tenancy, 

and is not merely a perpetuation of the old one."' (In re Marriage of 

Joaquin (1987) 193 Cal.App.3d 1529, 1534, internal citation omitted.) 

A lease "renewal" involves the execution of a new written document. 

(Howell v. Hamburg Co. (1913) 165 Cal. 172, 177; Robertson, supra, 

34 Cal.App. at p. 144.) On the other hand, a tenancy that continues under 

the written lease's notice terms, without a new document is not considered 

a "renewal," but rather a mere "extension." (Howell, at pp. 177-178; 

Robertson, at p. 144.) '"When a tenant under a lease remains in possession 

of the leased premises with the permission of the lessor from month to 

month after the term expires a new tenancy is not created but the original 

tenancy is deemed to have been extended .... "' (Schmitt v. Felix 

(1958) 157 Cal.App.2d 642, 646, quoting Knox v. Wolfe (1946) 73 

Cal.App.2d 494, 502.) 
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Here, there was only one written instrument. (See NLE Exh. 1.) 

After the year term expired, the Landlords triggered the lease's extension 

provision by refraining from giving 30 days notice of termination and by 

accepting the Tenants' rent every month. (NLE Exh. 1, p. 1 <]{2.) The lease, 

by its own terms, described this as a "continu[ ation]" of the written lease, 

not a lease renewal. (Ibid.) Thus, even if it is customary to inspect some 

rental properties "upon lease renewal," as the opening brief contends (AOB 

13, citing NLE Exh. 7 pp. 3, 7), there is no duty to inspect where, as here, 

the lease merely continues uninterrupted every month. 

Without this incorrect characterization of a continuing month-to

month tenancy terminable on 30 days notice, the opening brief' s entire 

premise falls like a house of cards. 

2. CACI No. 1006 and its use notes, the opening 

brief's sole authority for its periodic inspection 

theory, do not govern the Landlords' duty. 

The opening brief provides a single "authority" for its proposition 

that the Landlords owed the Landscaper a duty "to make reasonable 

periodic inspections"-CACI Civil Jury Instruction No. 1006. (AOB 3, 5, 

6, 10, 12.) But (1) CACI jury instructions are not legal authority, and 

(2) even if CACI No. 1006 correctly stated the law, its use notes do not 

support-and in fact, directly contradict-the opening brief' s argument. 
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a. CACI instructions are not legal authority 

and are often contrary to the law. 

"Although pattern jury instructions are prepared by distinguished 

legal scholars and provide a valuable service to the courts, they are not the 

law and are not binding." (People v. Mojica (2006) 139 Cal.App.4th 1197, 

1204, fn. 4; see also People v. Alvarez (1996) 14 Cal.4th 155, 217 [pattern 

instructions are merely "an attempt" to accurately state the law]; Christian 

Research Institute v. Alnor (2007) 148 Cal.App.4th 71, 82 ["Pattern jury 

instructions ... while designed to accurately reflect the law, are not the law 

itself']; People v. Runnion (1994) 30 Cal.App.4th 852, 858 ["instructions 

are not binding in and of themselves"].) 

Indeed, courts-including our Supreme Court-regularly disapprove 

of form instructions as being direct! y contrary to established law. 

(See, e.g., Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 232 

[disapproving CACI No. 2500]; Mitchell v. Gonzales (1991) 54 Cal.3d 

1041, 1056 [disapproving BAJI No. 3.75]; Wilson v. Southern California 

Edison Company (Feb. 9, 2015) _Cal.App.4th_ [2015 WL 522578, 

at p. *23] [disapproving CACI No. 2021]; Joaquin v. City of Los Angeles 

(2012) 202 Cal.App.4th 1207, 1229-1231 [criticizing CACI No. 2505, and 

urging its redraft]; Bowman v. Wyatt (2010) 186 Cal.App.4th 286, 297-298 

[disapproving CACI No. 3704]; Casas v. Maulhardt Buick, Inc. (1968) 258 

Cal.App.2d 692, 699 [disapproving BAJI No. 140.l].) 
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Therefore, the opening briefs sole argument-based on CACI No. 

1006-crumbles under its very foundation. 

b. The alternative bracketed portion of CACI 

No. 1006 that the opening brief relies on does 

not apply. 

The brief' s single erroneous premise-that the Landlords had a legal 

right of possession upon each monthly "renewal" and a corresponding duty 

to make "reasonable periodic inspections of the property"-is based upon 

the opening brief's misreading of alternative bracketed language in CACI 

No. 1006. (AOB 6, 8, 9, 12.) CACI No. 1006 and its use notes directly 

contradict this hypothesis. 

According to the first part of CACI No. 1006, "[a] landlord must 

conduct reasonable periodic inspections of rental property whenever the 

landlord has the legal right of possession." The opening brief relies on the 

next sentence as authority for its novel heightened month-to-month duty 

theory: "'Before giving possession of leased property to a tenant [or on 

renewal of a lease] [or after retaking possession from a tenant], a landlord 

must conduct a reasonable inspection of the property for unsafe conditions 

and must take reasonable precautions to prevent injury due to the 

conditions that were or reasonably should have been discovered in the 

process." (AOB 6, emphasis added in AOB, quoting CACI No. 1006.) 

CACI No. 1006's use notes suggest adding the opening brief's 

emphasized bracketed language-i.e., "'or on renewal of a lease"'-
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"for commercial tenancies." (Use Note to CACI 1006, quoting Mora v. 

Baker Commodities, Inc. (1989) 210 Cal.App.3d 771, 781, emphasis 

added.) But the directions reject using the bracketing language to create a 

duty to inspect during a month-to-month tenancy: "While no case appears 

to have specifically addressed a landlord's duty to inspect on renewal of a 

residential lease, it would seem impossible to impose such a duty with 

regard to a month-to-month tenancy. Whether there might be a duty to 

inspect on renewal of a long-term residential lease appears to be 

unresolved." (Use Note to CACI No. 1006, emphasis added.) 

Further, a different part of CACI No. 1006 suggests adding other 

alternative language, which provides the correct legal standard for this case: 

"[After a tenant has taken possession, a landlord must take reasonable 

precautions to prevent injury due to any unsafe condition in an area of the 

premises under the tenant's control if the landlord has actual knowledge of 

the condition and the right and ability to correct it.]" (See Salinas, supra, 

166 Cal.App.4th at p. 412, emphasis added [no duty to inspect unless "the 

landlord had actual knowledge of the dangerous condition in question, plus 

the right and ability to cure the condition"].) 

The opening brief ignores this part of the instruction, and instead 

attempts to create binding authority from a misreading of a different, 

inapplicable part of the jury instruction. The bottom line is that the 

bracketed portion of CACI No. 1006 that the opening brief heavily relies on 

does not apply. 
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II. BECAUSE THE LANDSCAPER'S PREMISES LIABILITY 

CLAIM HAS NO MERIT, HIS SPOUSE'S LOSS OF 

CONSORTIUM CLAIM NECESSARILY FAILS. 

The trial court held that plaintiff Esperanza Garcia has no cause of 

action for loss of consortium because her husband's premises liability claim 

failed. (CT 194.) The opening brief doesn't contest this ruling. "[A]n 

appellant's failure to discuss an issue in its opening brief forfeits the issue 

on appeal." (Christoff v. Union Pacific R. Co. (2005) 134 Cal.App.4th 118, 

125; see People v. Stanley (1995) 10 Cal.4th 764, 793~) Reply will be too 

late. (E.g., Aviel v. Ng (2008) 161 Cal.App.4th 809, 821.) 

In any event, the court was correct: "Since [the Landscaper] has no 

cause of action in tort his spouse has no cause of action for loss of 

consortium." (Blain v. Doctor's Co. (1990) 222 Cal.App.3d 1048, 1067.) 

"[A]n unsuccessful personal injury suit by the physically injured spouse 

acts as an estoppel that bars the spouse who would claim damages for loss 

of consortium." (Meighan v. Shore (1995) 34 Cal.App.4th 1025, 1034-

1035.) The trial court's ruling must be affirmed. 
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CONCLUSION 

Landlords owe no duty to inspect for and discover dangerous 

activities within residential leased units where the undisputed evidence 

demonstrates that they were unaware of dangers the tenants hid inside the 

dwelling. They have no right to make random, warrantless inspections of 

private homes leased to tenants. The opening brief's attempt to create a 

new inspection duty for out-of-possession landlords who lease on a month-

to-month basis has no merit. Summary judgment should be affirmed. 

Respectfully submitted, 

Dated: March 18, 2015 BOLES & DIMASCIO 

John D. Culver Jr. 

GREINES, MARTIN, STEIN & 
RICHLAND LLP 

Robert A. Olson 
Gary J. Wax 

By: 

G~ry J. Wax 

Attorneys for Defendants and Respondents 
MICHELE HOLT and NIEL MAMERTO 
(erroneously sued as NEIL MAMERTO) 
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RESIDENTIAL LEASE OR 
MONTH-TO-MONTH RENTAL AGREEMENT 

(CAR. Fonn LR, Revised 10f04) 
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------------..,--_,...-.Mi:;;.;;;...cli.,..=el-=e""-'Bl""o'"'J.-.t_.,,__N._.i. .... • e1_.....__,Mam_"'"ert...._ .... o ______________ ("Landford") and 
-------------"'Ma.=~;.;;2.D:;;. ;;;a;;...I.;;.;;.vari=""o.-va=<,--'G;.;e;;.;oz:=ge....,;;._J1=-ahzbe=.;.;...;;~a'------------- ("Tenant"} agree as follows: 
1. PROPER1Y: 

A. Landlord rents to Tenanl and Tenant rents from Landlord, lhe reat property and Improvements descn'bed as: 1.954 V.!a seott:. 
Escandidp Ca 92026 r'Pramises"}. 

B. The Premises are for the so!e use as a personal residence by the following named person(s) only: Matjiia I'1/3WC"Ta a.ad Gear® 
ti!~ 

c. The following personal property, maintained pursuant to paragraph 11, rs lnduded: -------------------
___________________ or 0 (If checked) the personal property on lhe attached addendum. 

2, TERM: The term begins on (date) Oqt:ober 15. 2005 ('Commencement Date"), (Check A or B): 
0 A. Month-to-Month: and continues as a monlh-to-month tenancy. Tenant 111ay tenninate Iha tenancy by giving written notice al least 30 days 

prior to the Intended termination date. Landlord may terminate !he tenancy by gtvlng written notice as pro•lided by law. Such notices may be 
given on any date. 

[!I B. Lease: and shan terminate on (date) Ogtober 15, 2006 at ls. oo 0 AM/ [!} PM. 
Tenanl shall vac;ate Uie Premises upon termination of 1he Agreement. unless: (I) Landlord and Tenant have in wn1ing extended this 
agreeir.enl or signed a r,ew agreement; (ll) mandated by local rent control law; or (Ill) Landlord accepts Rent from Tenanf (olherlhan past due 
Rent}. In which case a monlh·to-monlh tenancy shaU be created which either party may tennlnate as specified In paragraph 2A. Rent sflall be 
at a rate agraed It> by Landlord and Tenant, or as allowed by law. All other terms and conditions of this Agreement shall remain. in full fbrca 
and effect. 

3. RENT: "Rent• shaU mean all monetasy cl:ligaUollS offenanl to Landlord under the terms of !he Agreement, except securif'/deposit. 
A. Temmt agraasto pay$ 1.tlOO. oo per month for the lerm of the Agraement. 
B. Rent la payabla In advance on the 1st (or~ 151:h ) day of each ca!endar month, and is delinquent on the next day. 
c. If Commencement Oate falls on any day other than the dB'f Rent is payable under paragraph 3B, and Tenant has paid one fuR month's Rent ih 

advance of Commencement Date, Rant for the second calendar month shall be prorated based on a 30..day period. 
o, PAYMENT: R&nt shall be paid by ~ perscnal check, GD mcnay order,~ cashier's check, 0 olher , to 

(name) N.iel !-P.merto (phone) C8581231-2'.'113 at 
(address) P.O. :Sor 7?0364. San .Qieqo, Ca. 923.72 
(or at any other location subsequently specmed by Landford rn writing to Tenant) between lhe hours of and -----
on lhe fo!lowrng days • If any payment is returned for non-sufficient funds C'NSF") o• 
bacause tenant stops payment, then, after that Q) landlord may, in writing, raqulre Tenant lo pay Rent ln cash for three months and 0~ all future 
Rent shall be paid by ~ money order, or 00 cashier's check. 

4. SECURITY DEPOSIT: 
A. Tenant agrees lo pal§ :I. .250. 00 as a securl~/ deposil Securi:y deposit will be ~ transf;;rred to and held by the Owner 

of the Premises, or LJ held in Owno..r's Brolcar's trust accounL 
B'. All or any portion of the security deposit may be used, as reasonably nec:essar;, to: {i) cura Tenanrs defautt in payment cf Rent (which Includes 

Lale Charges, NSF fees or other sums due); (ii) repair damage, excluding ordinary wear and rear, caused by Tenant or by a guest or Ucensee of 
Tenant; (ill) clean Premises, if nec:essary, upon terminaf10n of the tenancy; and (iv) replacC1 or return peraonal property or appurtenances. 
SECURllY DEPOSIT SHALL NOT BE USED BY TENANT IN LIEU OF PAYMENT OF LAST MONTH'S RENT. If all or any por11on of the 
secunr; deposit is used during the tenancy, Tenant agrees to relnstale the total securil'/ deposit within five days after written notice Is deRvered lo 
TenanL Within 21 days after Tenant vacates the Premises, Landlord shall: (1) furnish Tenant an itemized slatemenl indicating the amount of any 
securil'/ depositrecel'led and lhe basis forms disposition and sui:portlng documentation as requli!!d by Cafifornia Civil Code§ 1950.5(g); ar.d (2} 
return any remaining portion of the securitf deposit lo Tenant 

C. Security deposit will not be returned until all Tenants have vacatiad the Pramlses.. An'/ securil'/ deposit returned by checks hall be made 
out to all Tenanls named 011 this Agreement. or as subsequent!)' modified. 

D. No Interest wnl be paid en securil>J deposit unless required by local law. 
E. If the seet1rity deposit f$ held by Owner, Tenant agrees not to hold Broker responsible for Its return. If the :;ecurily deposit is held in Owner's 

Broker's trust account, and Broker's authorit>/ Is terminated before .expiration or tills Agreement, and securi(y deposit is released to someone 
other than 'Tenant, then Broker shall nolir/ Tenant, In wliting, \'I/here and to whom sectJrity deposit has been released. Once Tenant has been 
provided such notfce, Tenant agrees not lo hold Broker responslble for the securlly deposit. 

5. MOVE-IN COSTS RECEIVE!O/DUE: Move-in funds mada pavable lo 
shan be paid by 0 ~rsonal check, 0 money order, or 0 cashie-r'.'"s_c.,..he_ck..,_. ----------------------

Category Total Due PaymentRecei11ed Balance Due Dale Due 
Rentfrom 10/..15{.2005 
lo 1.Dl14l.2DD6 Cdate) $21,600.00 $J.,B00.00 $19,800.00 09/1.S/200G 
•security Deposit $1,250.00 $1,250.00 
Olher !:'et ~osit: $200.00 $200.00 
Olher r:i{.a 

Total $23,050.00 $3,250.00 $19 800,00 
'The meximum amount Landlord ma:t recefve as security deposit, ho'Naver designated, cannot exceed 1wo months' R.:ml icr unfurnished premises, or 
three months' Rentrorfurnished premises. Tenant's Initials ( ..il. 1 )( C,',f). ) 

The oopyrfghl laws er ~'le United Slales (TIU~ 17 U.S. Code) forbid thol una~lhorlzsd • • --- ---
reproduet!on or !his lbrm, or any p~rtion lhareof, by pholctci:y maclllne er any other Landlord's Initials ( ___ )( ___ ) 
meQns, including lacsimRe or ccmpule!lze::I rarmats. Copyright 0 1B91-2CO.J, 
CALIFORNIA ASSOCIATION OF REALTORS!>, INC. ALL PJ•3HTS RESERVED. LI R::l?Vl::·::~::=:.:b:!.y-====..:O=ale::..:==:=.11 
LR REVISED 1 D/04{PAGE1 OF 6) 

RESIDENTIAL LEASE OR MONTH-TO-MONTH RENTAL AGREEMENT LR PAG 1 OF 6 
Agent Nfef Mamerto Phone: BSBl1S340D Fax: Prepared usin11 Wll':Forms® sofl:.wre 

01-000001 
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. ' '"' ~.: I 9"'"26 Premises: 19~4 Via Scott:, Escoo ...... dc. ..a ... .., Dale: 09121/2005 

6. LATE CHARGE; RETURNED CHECKS: 
A. Tenant acknowledges either late payment of Rent or Issuance of a returned check may cause Landlord to Incur costs and 

expenses, the exact amounts of which are extremely difficult and impractical to detennlne. These costs may include, but are not 
limited to, processing, enforcement and accounting expenses, and late charges imposed on Landlord.. If any rn.stallment of Rent 
due from Tenant is not received by Landlord within 5 (or D--) calendar days after the dafe due, or if a check is returned, 
Tenant shall pay to Landlord, respecl.ill'ely, an add"dional sum of $180, oo or io. ooo % of the Rent due as 
a Late Charge and $25.00 as a NSF fee for the first returned checlc and $35.00 as a NSF fee for each adcfrtional retumed check, 
either or both of which shall be deemed additional Rent 

B. Landlord and Tenant agree that these charges represent a fair and reasonable estimate of the costs Landlord may incur by 
reason of Tenant's late or NSF payment Any Late Charge or NSF fee due shall be paid wilh the current lnslallment of Rent. 
Landlord's acceptance of any Lale Charge or NSF fee shall not cons6tute a waiver as to anv default of Tenant. Landlord's right 
to collect a Late Charge or NSF fes shall not be deemed an extension of the date Rent is due under paragraph 3 or prevent 
Landlord li'om exercising any other rights and remedies under this Agreement and as provfded by law. 

7. PARKING: {Check A or B) rn A. Parking is permitted as follows: Use 0£ the two car garage. cirr:u.Ia: drive'!@T and dr.i.ve¥!1y .Iaadillg to 
homa. • 
The right to parking ~ is D is not included In lhe Rent charged pursuant lo paragraph 3. If not included in the Rent, the 
parking rental fee shall ba an additional S per month. Parking space(s) are to be used for parking 
properly licensed and operabf;, motor vehicles, except for trailers, boats, campers, buses or trucks (other than pick-up 
trucks). Tenant shall park in assigned space(s) only. Parl<lng space(s} are to be kept clean. Vehicles leaking oil, gas or other 
motor vehicle nuids shall nol be parked on the Premises. Mechanical work or storage of inoperable vehicles Is not permitted 
rn parking space(s) or elsewhere on the Premises. 

OR D 8. Parking is not permitted on the Premises. 
8. STORAGE: (Check A or B) 

0' A. Storage is permitted as follows: Use o£ ut.il.i.t:v slted .located in t;be ba£k 0£ t;be .!tame. 
The right to storage space~ is O Is not included in the Rent charged pursuant to paragraph 3. lf not rncluded In the Rent, 
storage space fee shall be an additional S per month. Tanant shall store only personal property 
Tenant owns, and shall not store property claimed by another or in which anolf1er has any right, title or interest Tenant shall 
not store any Improperly packaged food or perishable goods, flammable matarlals, explosives, hazardous waste or other 
inherently dangerous material, or illegal substances. 

OR 0 B. Storage Is not pennirted on the Premises. 
9. UTILITIES: Tenant agrees fo pay for all utilities ancf services, and the following charges: -------------

except $75. oo c;redi t: t:o va ta.r Jandsc:ape , which shall be paid for by Landlord. Ir any utilitias are not separately metered, 
Tenant shall pay Tenant's proportional share, as reasonably determined and directed by Landlord. If utililies are separately metered, 
Tenant shqlf place utilities in Tenant's name as of the Commencement Date. Landlord is only responsible for Installing and 
maintaiiifng one usable telephone jack and one telephone line to the Premises. Tenant shall pay any cost for conversion from 
existing utilities service provfder. 

10. CONDITION OF PREMISES: Tenant has e:<amined Premises and, if any. all furniture, furnishings, appliances, landscaping and 
fixtures. including smoke detector(s) • 
.{9hecfc all that apply:) 
D A. Tenant acknowledges these items are clean and in operable condilion. wi!il the following exceptions: --------

0 B. Tenanrs acknowledgment of the condition of these items Is contained in an attached s!atement of condition (C.A.R. Fonn 

D C. ¥~~1~{t Vlill provide landlord a Hsi of items that are damaged or not in operable condition within 3 {or D ) days 
after Commencement Date, not as a contingency of this Agreement bu1 rather as an acknowledgment of Iha condition cf the 
Premises. 

Do. O~er.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-
11. MAINTENANCE: 

A. Tenant shall properly use, operate and safeguard Premises, including if appRcab!a, any landscaping, furniture, furnishings and 
appliances, and all mechanical, eleclrical, gas and plumbing rixturas, and keep them and the Premises clean, sanitary and well 
ventilated. Tenant shall be responsible for checking and maintalnfng all smoke detectors and any additional phone lines beyond 
the one line and jack thai Landlord shall provide and maintain. Tenant shafl immediately notify Landlord, in wriling, of any 
problem, malfunction or damage. Tenant shall be charged far all repairs or replacemenls caused by Tenant, pets, guests or 
licensees of Tenant. excluding ordinary wear and tear. Tenant shall be charged for all damage to Premises as a result of failure 
fo report a problem in a timely manner. Tenant shall be charged for repair of drain blockages or sloppages, unless caused by 
defective plumbing parts or tree roots invading sewer lines. 

8. ~ Landlord D Tenant shall water the garden, landscaping, trees and shrubs, except: --------------

C. [;g Landlord D Tenant shall maintain !he garden, landscaping, trees and shrubs, except:-------------

D. O Landlord D Tenant shall maintain----------~------------------
E. Tenant's failure ta maintain any ilem for which Tenant is responsible shall give Landford !he right to hire someone to perform 

such maintenance and charge Tenant to cover the cost of such maintenance. 
F. The following items of personal property are included in the Premises withoul warranty and Landlord will not maintain, repair or 

replace lhem: _______________________________ ~-----

Tenanrs Initials ( ..lA .1. ) ( C: • J"' ) 
landlord's Initials ( ___ )( ___ } 

I Reviews<! by Dale I CJJJl'/ri!lW:J 1994·2Cl!4, CALIFOP.NIAASSOCIATION OF REALTORS®, INC. 
LR REVISED 10104 (PAGE 2 OF 6) 

RESIDENTIAL LEASE OR MONTH-TO-MONTH RENTAL AGREEMENT (LR PAGE 2 OF 6) 

01-000002 
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Premises: 1954 Vla Saot:t:, E!sc:t:UJdi.do Ca 92026 Date: saotember 21. 20C15 

12. NElGHBORHOOD CONDITIONS: Tenant is advised to satisfy him or heraelf as to nelghborl'lood or area conditions, indudlng 
schools, proximity and adequacy of law enforcement, crime statistics, proximity of registered fefons or Offenders, fire protection. other 
governmental seivices, avaRability, adequacy and cost of any speed-wired,· wireless Internet connections or other 
telecommunications or other technology services and installations, proximity to commercial, lnduslriaJ or agricultural activities, 
existing and proposed transportation, construction and de-1efopment that may affed noise, view. or traffic, airport noise, noise or odor 
from any source, wild and domesti~ animals, other nuisances, hazards, or circumstances. cemeteries, facllities and condition of 
common areas, conditions and influences of significance to certain cultures and/or relfgions, and personal needs, requirements and 
preferences of Tenant 

13. PEI'S: Unless otherwise provided in California Civil Code § 54.2, no animal or pet shall be kept on or about the Premises 
without Landlord's prior written consent. ex:cept =:e. .. o ... r-'o=n=e"-"sma==1=.1._..c=an=2=· "==e=--------------------

14. RULES/REGULATIONS: . 
A. Tenan1 agrees to comply wUh all Landlord rulas and regulations !hat are at any time posted on the Premises or delh1ered to 

Tenant Tenant shall not. and shall ensure that guests and lk:eosees of Tenant shall not, disturb, annoy, endanger or interfere 
with other lenants of the building or neighbors, or use the Premises for any unfawful pwposes, including, but not Umited to, 
using, manufacturing, selfing, storing ortransportfng Illicit drugs or other contraband, or violate any law or ordinance, or commit a 
wasle or nuisance on or about the Premises. 

B. (Ir applicable, check one) 
O 1. Landlord shall provide Tenant with a copy of the rules and regulations within __ days or--------

OR O 2. Tenant has been provided wilh, and acknowledges receipt of, a copy or the rules and regulations. 
15. 0 (If checked} CONDOf.lllNIUM; PLANNED UNIT DEVELOPMENT: , 

A. The Premises is a unit in a condomfnlum, planned unit development, common interest subdivfsfon or other development 
governed by a homeowners' association \HOA'). The name of the HOA is----------------
Tenant agrees to ~mply with arr HOA covenants, concfrtions and restrictions, bylaws, rules and regulations and decisions. 
Landlord shall provide Tenant copies oi rules and regufations, if any. Tenant shall reimburse Landtord for any fines or charges 
imposed by HOA or artier autllortties, due to any violation fl.J Tenant, or the guests or IIcensees of Tenant 

B. (Check one) 
O 1. Landlord shall provide Tenant wilh a copy of the HOA rules and regufatlons within __ days or ______ _ 

OR O 2".. Tenant has been provided with, and acknowledges receipt of, a copy of the HOA rules and regulations. 
16. ALTERATIONS~ REPAIRS: Unless otherwise specified by law or paragraph 27C, without E.andlord's prior written consent, (i) Tenant 

shall not make any repafrs, alterations or improvements in or about the Premises Including: painting, walrpapering. adding or 
changing locks, installing antenna or satellite dish(es), pfacing signs, displays or exhlblls, or using screws, fastening devices, large 
nails or adhesive materials; (ii) Landlord shall not be responsible for the costs of alterations or repairs made by Tenant; (ffi} Tenant 
shall not deduct from Rent the costs of any repairs, alterations or improvemenls; and (iv) any deduction made by Tenant shalt be 
considered unpaid Rent. 

17. KEYS; LOCKS: 
A. Tenant acknowledges receipt of (or Tenant will recefve O prior to Iha Commencement Date, or O --------- ): 

0 _2 __ key(s) to Premises, ~ _2 __ remote control device{s) for garage doorfgate opener(s), 
~ _2 __ key(s) to mailbox, O ----------------------
0 __ key(s) to common area(s), 8 

8. Tenant acknowledges that locks to the Premises have ~ have no~ been re-keyed. 
C. lfTenanl -re-keys existing locks or opening devices, Tenant shall Immediately deliver <:a pies of all keys to Land!ord. Tenant shaU 

pay arr costs and charges related to loss of any keys or opening devices. Tenant may not remove locks, even if installed by 
Tenant 

18. ENTRY: 
A. Tenant shall make Premises available to Landford or Landford's representative for Ille purpose of entering to make necessary or 

agreed repairs. decoralions. alteralions, or improvemen!s, or to supply necessary or agreed services, or to show Premises to 
prospective or actual purchasers, tenants, mortgagees, lenders, appraisers, pr contractors. 

B. Landford and Tenant agree that 24-haur written notice shall be reasonable and sufficient nolice, except as folrows: <a-hour 
written notice Is required to conduct an inspection of the Premises prior lo !he Tenant moving out, unless the Tenant waives !he 
right to such notice. Notice may be given orally to show the Premises to actual or prospective purchasers provided Tenant has 
been notified in writing within 120 days preceding the oral notice that the Premises are for sale and thal oral notice may be given 
to show the Premises. No noUce is required: [i) to enter in case of an emergency; (Ii) if the Tenant Is present and consents at 
the lime of entry or (Iii> if the Tenant has abandoned or surrendered the Premises. No written notice fs required if landlord and 
Tenant orally agree to an entry for agreed services or repairs if the dale and time of entry are within one week of the oral 
agreement. 

C. O (If checked) Tenen! authorizes the use of a keysafellockbox to allow entry into the Premises and agrees to sign a 
keysafe/rockbox addendum (C.A.R. Form Kl.A). 

19. SIGNS: Tenant authorizes Landford to place FOR SALE/lEASE signs on the Premises. 
20. ASSIGNMENT; SUBLETIING: Tenant shall not sublet arr or any part of Premises, or assign or transfer this Agreement or any 

interest in it, without Landlord's prior written consent. Unless such consent is obtained, any assignment, transfer or sublelUng of 
Premises or !his Agreement or tenancy, by voluntary act of Tenant, operation of law or otherwise, shall, at the option of Landford, 
terminate this Agreement. Any proposed assignee, transferee or sublessee shall submit ta Landlord an application and credit 
information for Landlord's approval and, if approved, sign a separate written agreement with Landford and Tenant. Landlord's 
consent1o any one assignment, transfer or subfease, shall not be construed as consent to any subsequent assignment, t;ansfer er 
sublease and does not release Tenant of Tenant's obligations under this Agreement 

21. JOIMT AND INDIVIDUAL OBLIGATIONS: If there is more than one Tenant, each one snail be individually and completely 
responsible for lhe perfomiance of all obligations ofTenant under this Agreement. jointly with ever1 other Tenant, and individually, 
whelher or not in possession. 1 1 'I <::_F 

Tenant's Initials ( .N\ __ ._ l... )( __ . _. ) 

Copyrigt.t fl I 994-:!004, CALIFO?.HJA ASSOCIATION OF P.E~L TORS®. INC. 
LR REVISED 10/04 (PAGE 3 OF S} 

Landlord's Initials ( ---)( ___ } 

I Re-1;.,,...,.d by Dale I 
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Premlsas: 1954 Via Sc:ot:t:, zseond:I.do Ca 92026 Date: seot:ember 21. 200.s 

22. O LEAD-BASED PAINT (If checked): Premises was consrructed prior to 1978. In accordance Ylith federal law, Landlord gives and 
Tenant acknowledges receipt of the disclosures on the attached form (C.A.R. Form FLO) and a federally approved lead pamphlel 

23. O MILITARY ORDNANCE DISCLOSURE: (If appllcable and known to Landlord) Premises is located within one mBe of an area once 
used for military training, and may contain potentfally explosive munitions. 

24. (!f PERIODIC PEST CONTROL: Landlord has entered into a contract for periodic pest control treatment of the Premises and shall 
gfve Tenant a copy of the noHce originally given to landlord by the pest c;ontrol company. 

25. DATABASE DISCLOSURE: NOTICE: The Callfomia Department of Justice, sheriff's departments, pofice departments serving 
jurisdiciions of 200,000 or more, and many other local law enforcement authorities maintain for public access a database of the 
locations of persons required to register pursuant lo paragraph (1) of subdivision (a) of Section 290.4 of the Penal Code. The data 
base Is updated on a quarterly basis and a source of lnformalion about the presence of these individuals In ClnY neighborhood. The 
Department of Justice also maintains a Sex Offender Identification Line through which inquiries about individuals may be made. This 
is a "900" telephone service. Callers must have specific Information about fndividuals they are clr.!cking. Information regarding 
neighborhoods Is not available through the u900· telephone service. 

26. POSSESSION: 
A. Tenant is not In possessfon of the premises. If Landlord is unable to deliver possession of Premises on Commencement Date, 

such Date shall be extended to the date on which possession Is made available to Tenant. If Landlord Is unable to deliver 
possession within 5'(or D ) calendar days after agreed Commencement Date, Tenant may terminate this Agreement 
by giving written notice to Landlord, and shall be refunded all Rent and security deposit paid. Possession Is aeemed terminated 
when Tenant has returned a[( keys to the Premises to Landlord. 

B. D Tenant is already in possession of !he Premises. 
Tl. TE~lANT'S OBLIGATIONS UPOl'l VACA TING PREMISES: 

A. Upon rennination of Ute Agreement, Tenant shall: (i} give landlord all copies of all keys or opening devices to Premises, 
including any common areas; (ii) vacale and surrender Premises to Landlord, empty of afl persons; (iii) vacate any/all parking 
ancf/or storage space; (iv) clean and deliver Premises, as specified in paragraph C belo1t1, to Landlord in the same concfitlim as 
referenced in paragraph 10; (vJ remove aft debris; (vi) give written notice to Landlord of Tenant's forwarding address; and (vii) 

B. All alterations/improvements made Ir/ or caused to be made by Tenant, with or without Landlord's consent, become the properri 
of Landford upon terminafion. Landlord may charge Tenant for restoration of the Premises fa the condition it was In prior to any 
a!feraUonslimprovements. 

C. Right to Pre-Move-Out Inspection and Repairs as fellows: (i} After giving or receiving notice of termination of a tenancy 
(C.A.R. Form Nil), or before the end of a lease, Tenant has the right to request that an Inspection of the Premises take place 
prior to termfnation of !lie lease or rental {C.A.R. Form NRI}. Ff Tenant requests such an fnspection, Tenant shall be given en 
opportunity !<>remedy identified deficiencies prior to termination, consistent with the terms of this Agreement. (ii) Any repairs or 
alterations made to the Premises as a resurt of !his inspection (collectively, ~Repafrs") shall be made at Tenanfs ~pense. 
Repairs may be performed by Tenant or lhrouglt others, who have adequate insurance and ncenses and are approved by 
Landlord. The work shall comply with applicable law. lncruding governmental permit, inspection and approval requirements. 
Repairs shall be performed in a good, skilfful manner with materials of quality and appearance comparable to exisling materials. 
It is understood that exact resloration of appearance or cosmetic items foOewing all Repairs may not be possibfe. (Iii) Tenant 
shall: (a) obfaln receipts for Repairs perfonned by others; (b) prepare a written statement lndicaUng the Repairs performed by 
Tenant and the dale of such Repairs; and (c) provide copies of receipts and statements to Landford prior to termination. 
Paragraph 27C does net apply when fhe tenancy is !enninafed pursuant to California Code efCivi/ Procedure§ 1161 (2), (3) or (4). 

28. BREACH OF CONTRACT; EARLY TERMINATION: In addition to any obOgatlons eslablished by paragraph .27, In the event of 
termination by Tenant prior to completion of the original term of the Agreement, Tenant shall afso ~ responsible for lost Rent, ren!;:il 
commissions, advertising expenses and painting costs necessary lo ready Premises for re-rental. Landlord may wtthhold any such 
amounts rrom Tenanfs security deposit. 

29. TEMPOP.ARY RELOCATION: Subject to local law, Tenant agrees, upon demand of landlord, to temporarily vacate Pramlses fer a 
reasonable period, to allow for fumigation (or other methods) to control wood destroying pest:; or organisms, or other repairs to 
Premises. Tenant agrees to comply with all instructions and requirements necessary to prepare Premises lo accommodate pest 
control, fumigation or other work, including bagging or storage of food and medicine, and removal of perishables and valµables. 
Tenant shall only be entitled to a credit of Rent equal lo the per diem Rent ror the period of lime Tenant is required to vacate 
Premises. 

30. DAMAGE TO PREMISES: If, by no fault of Tenant, Premises are t1>tally or part!ally damaged or destroyed by lire, eartnquak:e, 
accident or other casualty that render Premises totally or partially uninhabitable, either Landlord or Tenant may terminate this 
Agreement by giving the other written notice. Rent shall be abated as of the dale Premises become totalfy or partially uninhabitable. 
The abal-:id amount shall be the current monthly Rent prorated on a 30-day period. If the Agreement is not terminated, Landlord shall 
promptly repair the damage, and Rent shall be reduced based on the ex.tent to which 1he damage interferes with Tenant's reasonable 
use of Premises. If damage occurs as a result of an act of Tenant or Tenant's guests, only Landlord shall have the right of 
termination, and no reduction in Rent shan be made. 

31. INSURAHCE: Tenant's or guest's personal property and vehicles are not Insured by landlord, manager or, if applicable, HOA, 
against loss or damage due to fire, theft, vandalism, rain, waler, criminal or negligent acts of others, or any al.her cause. Temant is 
advised to carry Tenant's awn fnsurance (ranter's insurance} to protect Tenant from any such loss or damage. Tenant shall 
comply with any requirement imposed on Tenant by Landlord's insurar to avoid; (I) an Increase in Landlord's insurance premium (or 
Tenant sftall pay for the increase in premium}; or (lf) loss ofinsurance. 

32. WATERBEOS: Tenant shall not use or have waterbeds on the Premises unless: (i) Tenant obtains a valid watarbed insurance poficy; 
(ii) Tenant increases the security deposit In an amount equal to one-half of one month's Rent: and (Iii) the (Jed conionns to the floor 
load capacity of Premises. 

Tenanrs fnttfals ( ~) ( c:;: ;r. ) 
Landfolli's Initials ( ___ ) ( ___ ) 

Ccpvr!gh! fJ 1994·2004, CAL!FOFWIA ASSOCIATION OF RE'\L TORS.'!1, INC. 
LR REVISED 10/0~ [PAGE 4 OF 6) j Revie11ed by Oat~ I 
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Premises: 1954 Via: Scot:f:, Z.Scoad:t.cfo ca 92026 Dale: s-~ 21., aaos 
33. WAIVER: The waiver of any breach shall not be construed as a continuing waiver of the sama or any subsequent breac:h. 
34. NOTICE: Nollces may be served at the following address, or at any other location subsequently designated: 

Landlord:. Tenant: -----------------

35. TENANT ESTOPPEL CERTIFICATE: Tenant shall execute and return a tenant esloppel certiffcate delivered to Tenant by Landlord or 
Landlord's agent within 3 days after its receipt. Failure to comply with this requirement shall be deemed Tenant's acknowledgment 
that 1he tenant est<lppel certificate is true and correct, and may be relied upon by a render or purchaser. 

36. TENANT REPRESENTATIONS; CREDIT: Tenant warranls that alF statements in Tenant',$ rental application are accurate. Tenan~ 
authorizes Landlord and Broker(s) to obtain Tenenfs credit report periodically during the tenancy in connection wi1h 'the modification: 
or enforcement of this Agreement. Landlord may cancel this Agreement (I) before occupancy begins; (ii) upon disapproval of the 
credit report(s); or (iii) at any time, upon discovering that infonnation in Tenanfs applfcalion rs false. A negativ& credit report reflecting 
on Tenanrs record may ba submitted lo a credit reporting agency if Tenant fails to fulfill the tenns of payment and other obliga1ions 
underthls Agreement. 

37. MEDIATION: 
A. Consistent with paragraphs Band C below, Landlord and Tenant agree to mediate any disputa or claim arising between lhem out 

of this Agreement, or any resulting !ransaction, before resorting lo court action. Mediation fees, ff any, shall be divided equally 
among the parties Involved. If, for any dispute or claim to whlcfl tf!Cs paragraph applies, any party commences an action without 
ffrst attempting to resolve the matfer through mediaUon, or refuses to mediate after a request has been made, then that party 
shall not be entitled to recover attorney fees, even if they would otherwise bet a'iailable to that party in any such action. • 

B. The following matters are excluded from mediation: (i) an unlawful defainer action; pi) the 1illng or enforcement of a mechanic's 
lien; ancf (iii) any matter within the jurisdiction of a probate, small clarms or bankruptcy court. The filing of a court action to enable 
the recording of a nofice oi pending action, for order of attachment. receivership, Injunction, or ether provisional remedies, shall 
not conslifate a waiver of the mediation provision. 

c. Landlord and Tenant agree to mediate dfsputes or cJaims Jnvolvlng Listing Agent, leasing Agent or property manager ("Broker"), 
providecr Broker shall have agreed to such mediation prior to, or wi1f11n a reasonable time after, the dispute or cfalm Is presented 
to such Broker. Any election by Broker to partfcipare In mediation shall not result in Broker being deemed a party to this 
Agreement 

30. ATIORNEY FEES: In any action or proceeding arising out of this Agreement, the prevailing party between Landlord and Tenant shall 
be entitled to reasonable attorney fees and cosls, except as provfded in paragraph 37 A. 

39. CAR FORM: CA. R. Form means 1he specific form referenced or another comparable fonn agreed to by !he parties. 
40. OTHER TERMS AND CONDffiONS: SUPPLEMENTS: f:t.J Va.rif.ied o:rorl: .re.Ioea.t:ion/f:c'a.p.srer of 1ao aj..leS' viU. 

ee.r::minat:e :tease w:i!:h .no pgna.ll:v; otherrri.sa. M!!ari:v fea of 111 one :mont:h's ran!: .is cfize C7J sevan 
d!JtVs frOl:I. notice 0£ leas- c:ance!.Iaf:ion. 
The following ATTACHED supplements are incorporated in this Agreement D ~vsafellockboJC Addendum CC.AR.Form Kl.A>: 
D lnfarpraterrrranslatorAqreementlCAR. Fann ITAJ; D Lead-Based Paint and lead=Based Paint Hazards Disclosure (CAR. Form FLDl 

41. TIME OF ESSENCE; ENTIRE CONTRACT; CHANGES: Time !s of the essence. All understandings between the parties are 
Incorporated In Utls Agreement. Its terms are intended by the parties as a final, complete and exclusive expression of their Agreement 
with respect to its subject matter, and may not be contradicted by evidence of any prior agreement or contemporaneous oral 
agreem!!nl. If any provision of this Agreement is held to be ineffectr1e or invalid, the remaining provtsions will neverlheless be given 
full force and eifect. NeiUler this Agreement nor any provision Jn it may be extended, amended, modified, altered or changed except in 
writing. This Agraemerrt is subject to Califomla randlord-tenant law and shall incorporate all changes required by amendment or 
successors to such Jaw. This Agreement and all'/ supplement, addendum or modiiication, Including any copy, may be signed in two or 
more etiunterpar1s, all of which shall constitute one and Iha same writing. 

42. AGE~~CY: 
A. CONFIRMATION: The following agency relalionship(s) are hereby confirmed for this transaction: 

Listing Agent (Print finn name) 
Is the agent of (check one): D !h--e'L-:-a--nd'"J-:-ord:=:-e-x'"""cf""'u-;si==-•1e...,l,..y;-o-r-i:O=o-b:-o•t,.h ""th-e-;La-n-,d""lo-rd'a--n-d'"'li::-e-n-a""'nt.:-------------
Leasing Agent (Print firm name) .---,.,----.,--.......,~-.,.., --:--=""'""-==----:---:--=--:---===----..-..,,...._,..----
(ff not same as Listing Agent} is the agent of (check one): O the Tenant exclusively; or D the Landlord exclusively; or 
O bo1h the Tenant and Landlord. · ·· 

B. DISCLOSURE: D (If checked): The term of this fease exceeds one year. A disclosu;e regarding real estate agency relationships 
(CAR. Form AD) has been provided fo Landlord and Tenant, who each acknowledge its receipL 

43. O TE~lANT COMPENSATION TO BROKER: Upon execution oflhisAgraement, Tenant agrees to pay compensation to Broker as 
specified In a separate written agreement belween Tenant and Broker. 

44. D INTERPRETERITRAN'SLATOR: The terms of this Agreement have been interpreted for Tenant into the following language: 
----,..-----------------------.Landlord and Tenant acknowledge receipt of 
the attached interprelc>i/translalor agreement (C.A.R. Form ITA). 

45. FOREIGN LANGUAGE NEGOTIATIOH: If this Agreement has beell' negotiated by Landlord and Tenanl primarily in Spanish, 
Chinese, Korean or Vietnamese. Pursuant lo the California Civil Code Tenant shall be provided a translation of this Agreement in the 
language used for the negoliation. 

Tenant's Initials ( 1'{ • L,. )( G ~ ' ) 
Landlord's lnitlal!l ( ___ )( ___ ) 

~~:~,~~~e~tfi:4c~~~oi~~ ~f scc1AT10N OF REAL TORS®, INC. l Reviewed ty Cate I 
RESIDENTIAL LEASE OR MONTH-TO-MONTH RENTAL AGREEMENT (LR PAGE 5 OF 6) 
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Premise5: 1954 V:ia Scof:I:, Escoti.dido Ca. 92026 Dale: s.ppember .2.1., 2005 

Landford anti Tenant acknowledge and agree Brokers: (a} do not guarantee the condition of the Premises: {b) cannot veriiy 
represenfa11ons made by others; (c) cannot provide legal or lax advice; Id) wi11 not provide other advice or infbmtafion that exceeds 
the knowledge, education or experience required to obtain a real eslafe license. Furthermore, if Brokera are not also acling as 
Landlord in lhis Agreement, Brokers: (e) do not decide what rental rate a Tenant should pay or landlord should accept.; and (f) do 
not decide upon the length or other tenns of tenancy. LandlOfd and Tenant agree that 111ey wDl seek legal, fax, insurance and other 
deslred assis!ance kom appropriate professionals. 

Tenant ~- Marina Ivarunra Date October 15, 2(105 

Address City Slate __ Zip 
Telephone 

h---~· 
Fax E-mail 

Tenant q~L 
"" Geo!!Sl.e Ja.kubec Date October lS • 2.005 

Add res;; City State __ Zip 
Telephone Fax E-mail 

46. D GUARANTEE: In consideration of the execution of the Agreement by and beiween landlord and Tenant and for valuable 
consideration, receipt of which is hereby acknowledged, the undersigned ("Guarantor') does hereby: (l) guarantee 
uncondilionally to Landlord and Landlord's agents, successors and assigns, the prompt payment of Rent or other sums that 
become due pursuant to this Agreement. including any and all court costs and attorney fees included in enforcing Iha Agreement; 
(H) consent to any changes, modifications or altereilions of any term In this Agreement agreed to by Landlord and Tenant; and (iii} 
waive any right to require Landlord and/or Landlord's agents to proceed against Tenarrt for any default occurring under this 
Agreement before seeking ta enforce this Guarantee. 

Guarantor(PrintName) _______________________________ ~----~ 

Guarantor ------------------------------Date ________ _ 
Address City State __ Zip -----Telephone ________ Fax _______ E-mail _____________________ _ 

47. OWNER COMPENSATIDfl TO BROKER: Upon execution of this Agreemenl, Owner agrees to pay compensation to Broker as 
specified in a separate written agreement befween Owner and Broker (CAR. Form LCA). 

48. RECEIPT: If specified in paragraph 5, Landford or Broker, acknowledges receipt of move-in funds. 

tandlord ----...-.,.....--...,...,~..,..-.,--------------=.!!:i--·=ch=el=e"--"Hio=o'-=J:=f: 
(Owner or Agent with authority to enter into this Agreement) 

Landlord ------------------------...!?l!!.!i~e.1.=-_,Ml..,m=se=rt:~o 
(Owner or Agent with authority lo enter int1> this Aareernant) 

Dale October 1.5. 2005 

Date Oct:aber 15. 2005 

Landlord Address Cily San D.ieqp Seta ~Zip --=921=2=9,__~ 
Telephone Fax rssa1 764.-5488 E-mail nfeTm"m"rto@'qmgi1.eg;p 

REAL ESTATE BROKERS: , 
A.. Real estate brokers who are not also Landlord under the Agreement are not parties to the Agreement bet1Jeen Landlon:f'and 

Tenant. 
a Agency relatfonships are confirmed in paragraph 42. 
C. COOPERATING BROKER COMPENSATION: Usling Broker agrees to pay Cooperating Broker (leasing Firm) and Cooperating 

Broker agrees to accept (i) the amount specified in the MLS, provided Cooperafing Broker is a Participant of the MtS in which !he 
Property rs offered for sale or a reciprocal MLS; or (ii) D (if checked) the amount specified in a separate written, agreement 
between liS'ling Bro!r.er and Cooperating Broker. 

Real Estate Broker (Leasing Firm) 
By (Agent} Date 
Address Ci!:'/ State __ Zip 
Telephone Fax E-mail 

Real Estate Broker (Listing Finn} 
By(Agent) Date 
Address City Slate __ Zip 
Telaphone Fax E·mail 

THIS FO?J,f H.'15 BEE~J APPROVED BYTHE CAUE'OP.Nl'\ ASSDCU\llON OF REAL TORS® (CAR). ND REPRESEHTAllON IS MADE AS TO THE LEGAL VAUOlTY OR 
ADEQUACY OF 1Wf PROVISIOll It~ Afff SPECIFIC lP.ANSACTlON. A. REAL ESTATE BROl<ER IS THE PERSON QUAUFIED TO ftDVISE ON REAL ESTATE 
TRANSACllmlS.IFYOU DESIRE LEGAi. OP. TA.'"CADVICE. CONSULT AN APPROPRIATE PROFESSIONAi. 
This ronn Is available ror 11!<! by Illa en Ure !e3I estall! rnduSfly. It Is nat intended ID Identify the aser as a REALTO?.:l!I. REAL TD R!!l is a reg isle red a:illective memlr.lrohip mark 
which m:sy bs use;! only to/ members af lha NA110NALASSOC1A'i10N OF REALTORS®whosubscnaa :ans Cade ofEtl11c:;. 

~~ Publishcda~Oisbib~t."llbv: G)' ·' 
~ • L °" RCAL~STATEBUSIN.ESS,SERVI~~.IHC.c: . = . 

1tJ1 S\5l!!ln !tr SU.="' asubsid'iBJYoflhe Califomre Associ51i~11 of P.=.ILTORS® I R.."'Vii:wed by Data ---1 . 
' S:!5 South Vlrg~ Avenue, Los Ang!ll'es, California 90020 1 . =~~ 

LR REVISED 10/04 (PAGES OF 6) 
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.. 2 

4 

5 

6 
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OCT 0 2 2014 

!)· 

10 

SUPERIOR.CQURT ()F THE S'.fATE 0.F C.t\LIFO~A 

FQR, TllE COUN'l'¥ OF .SAN .PmGq~ C~N'l'llAL DlVJSlPN. 

11 M.AAfb G~RCIA, :an individual; and' 
ESPERANZATORRES GARCIA, anJndMdua~ 

l.2' 

13 
'Plainti~ 

'VS. 
1'4 

case No.: 31-2012-00101101-cmPO-CTL 
rIMAGEDl 
QNL™l'IJID :furu~DICTIQ.N 

ASSIGNED to FOR ALL PURPOSES: 
HON. :ro:Et:iL Woirt.FEiL 
:PEPt: ¢~713 

MICHELE HOLT, ab individuat; NEIL 
15 MAMERTO, an individual; GEOJ.lG.EJAl(\ffi;EI):.. ('ll]@.~~SJ;!l~ Jl1])GME:Nt· 

an individu.al; @d DO.ES l thrg1.1gltSO_,j.p:"ht$iy~J· 
16' 

17 

AND.RELATED CROSS•ACTIONS. 19 

20 

2J 

:22 The .motion for summary judgm,en,t of def.~d@~: Ml¢fl&LE lJQ~ T :P.P4 NIEL.. 'Ml,\.MJ!_RT ~ 

2~ (ertonep~ly §µ~ ~· NEit. MAiv,t.Elltb» on ·the c0m!ilaint of plaintiffs MAR.lb GARctA an· 

24. .E$t>.ER:A.NZA. TORRES GARCIAhavitig_been granted on March·7~ 2014: 

2.5 IT IS .• l'}il!REFORE~·ORQER.EQ, N)Jlf POEP .A.NP .DE.CREEP 

2~ i. .Pliiirttiffs shall :take nothing arid Judg,ment1s hereby entered in favor of DefendantsMICHEL 

2.7 HOLT andNIELMAMERTO (erroneously.su~ 8$ NEILMAMe.~TPJ., 

:2.8 Nr 



2 
r/ \ 'J: ; / f 

2. Defendants MICHELE HOLT _l!,!1\;J ___ NIE1ti ~1Afy1ERTO (e~9r1. )Us;;ly ;;sued 

MAMERTO) slrll recover f~ Plaintiffs\co$tsf6r i4,1~.!:i0. l'f7:J /, / 

: Dated ----/22:J1 . 
~ NEii 

1 

p ~. JOEL R. WO I IL 

5 

6 

-r 
{ 

8 

9 

10 

l 1 

11 

13 

14 

15 

!6 

17 

J8 

19 

20 

2J 

22 

23 

., ' 

...:..:+ 

25 

2.6 

27 

28 

APPROVED AS TO 'FORM 

Dated: i1(ZS( 1~J... ........ __ 

Dated: 

.lt:DGE OF THE SU .. RIOR COURT 

LAW OFflCE OF ,R.OBERT JACKSON APC 

By: ... _ .. ..L._..~11 t I \!.-'.-..---- __ _ 
<:J.v·" I l 

ROBERT W. JACKSON, ESQ, and BRETT R. 
PARKINSON, ESQ Attomeys for Plaintiffs MARIO 

IW: 
(' i, ! 

JO'f!N,,~ ,cut ".'~R,J.~.,_ESQ. Att<\~eys for ... ~;fend~nts 
MICHELE HOLI and NIEL MAMERTQ'i:err6neously 
sued as NEIL MAMERTO) 

-----------···-------- . ·--- •••••••••••••••••••••••••••••••••n ... ~ .. -·---
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7 
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9 

10 

I .. 

Re: Garcia v. UillL et al. 
Case Number: 37-2012-00101101-ClJ-PO-CTL !llV1AGED] 

PROOF OF SERVICE 
Code of Civil Procedure §§ I 013a, 2015.5 

I am a resident of the State of California and over the age of eighteen years. and not a party to tht 
withi!1_~ti_9J.1f iv1y business address i~ 31l1. Camino Del Rio North, Suite 700, San Diego, CA 92108. 
On l\7ch .':1~2014, I served the follO\VJng document(s): 

[PROPOSED) Judgment 

by placing the document(s) listed above in a scaled envelope. addressed as set forth 
_i .. c".'::. below-, and placing the envelope for collection and mailing in the place designated for 

such in our offices, following ordinary business practices. 

11 by transmitting via facsimile the document(s) listed above to the fax number(s) set 

l2 

13 

14 

....... . ... forth below on this date before 5:00 p.m. 

By causing a true copy thereof to be personally delivered to lhe person(s) at the 
address( es) set forth below. 

I :5 SEE ATTACHED SERVICE LIST 

16 

17 

[8 

19 

20 

21 

22 

24 

,
~) 

26 

27 

28 

l am readily familiar with the fi.nn' s practice of collection and processing ctmespondence for 
mailing with the United States Postal Service. Under that practice, it would be deposited with U.S. 
Postal Service on that same day with postage thereon fully prepaid in the ordinary course of business. 
am aware that on motion of the patty served, service is presumed invalid if postal cancellation date or 
postage meter date is more than one day after date of deposit for mailing in allidavit 

I declare under penalty of perjury under the laws of the State of California that the above is true 
and conect. 

, . I /.,,--~ . --- .. ,_ 

Executed on Mich~, 2014, at San Diego, Calif.~)Fnt~"~~ \ 

-·-···--·-~·····---------------------
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. 3 

------ ·········--····--



. I. 

1 Re: Garcia v. Holt. et al. 
Case Nwnber: 37-2012-00101101-CU-PO-CTL [IMAGED] 

2 

3 

4 
Robert W. Jackson, Esq. 
Brett R. Parkinson, Esq. 

5 
Law Offices of Robert Jackson, APC 
205 West Alvarado Street 

6 
Fallbrook, CA 92028 

7 
Attorney for Plaintiff, MARIO GARCIA 
Phone: (760) 723-1295 

8 
Fax: (760) 723-9561 

George Djura Jakubek 
9 Register#23140-298 

USP Lompoc 
10 U.S. Penitentiary 

3901 Klein Blvd. 
11 Lompoc, CA 93436 
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25 

26 

27 

28 

SERVICE LIST 
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PROOF OF SERVICE 
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles, State of California. I 
am over the age of 18 and not a party to the within action; my business 
address is 5900 Wilshire Boulevard, 12th Floor, Los Angeles, California 
90036. 

On March 18, 2015, I served the foregoing document described as: 
RESPONDENTS' BRIEF on the parties in this action by serving: 

Robert W. Jackson, Esq. 
Brett Richard Parkinson, Esq. 
Law Offices of Robert W. Jackson, APC 
205 West Alvarado Street 
Fallbrook, California 92028 
[Attorneys for Plaintiffs and 
Defendants: Mario Garcia and 
Esperanza Garcia] 

Hon. Joel R Wohlfeil 
Dept.: SD-73 
Hall of Justice, Sixth Flr. 
330 West Broadway 
San Diego, California 92101 

CALIFORNIA SUPREME 
COURT 

[Electronic Service under Rule 
8.212(c)(2)] 

(X) BY MAIL: As follows: I am "readily familiar" with this 
firm's practice of collection and processing correspondence for mailing. 
Under that practice, it would be deposited with United States Postal Service 
on that same day with postage thereon fully prepaid at Los Angeles, 
California in the ordinary course of business. I am aware that on motion of 
party served, service is presumed invalid if postal cancellation date or 
postage meter date is more than 1 day after date of deposit for mailing in 
affidavit. 

Executed on March 18, 2015, at Los Angeles, California. 

(X) (State): I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 

Leslie Barela 




