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INTRODUCTION

This appeal turns on two irreducible conclusions:

1. The heirs of Wilma Wyatt Crosby signed a settlement

agreement in 1999 waiving any possible claim to an interest in Bing’s right

of publicity.

2. In any event, the Wyatt heirs never had any such right.

Rather, the right of publicity is not a community property right.

Nothing the Special Administrator says dictates a different result.

Instead, in a consistent pattern, the Special Administrator ignores the key

concepts at the core of every issue.

For instance, he insists that the Wyatt heirs did not waive their claim

to an interest in Bing’s right of publicity because when they signed the

settlement agreement in 1999, they subjectively didn’t know that the right

of publicity was descendible. But he ignores the fact that the settlement

agreement’s broad waiver provision expressly extends to then-existing

claims whether known or unknown and whether suspected or unsuspected.

Likewise, the Special Administrator argues that the right of publicity

must be community property because Civil Code section 3344.1 doesn’t

provide an exception to the general rule of Family Code section 760 that

property acquired during marriage is community property. But he sidesteps

the Opening Brief’s demonstration that the right of publicity is brought to

marriage (as opposed to being acquired during it) and accordingly fits

squarely within Family Code section 770’s definition of separate property.

And, the Special Administrator tries to wiggle around res judicata by

emphasizing distinctions between the 1996 lawsuit and his Probate Code

petition, but he never confronts the decisive reality that both proceedings
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address the parameters of Wilma’s community property rights, and thus

present the same or overlapping claims and issues and the same primary

rights. Indeed, appellants paid $1.5 million to put all of the parties’

disputes over all community property rights to rest. That’s why people

settle cases. The notion that the 1996 lawsuit did not involve some aspect

of Bing’s community property rights is antithetical to the whole notion

behind settlement agreements.

Thus, the Respondent’s Brief is most striking for what it does not do.

It barely cites the record. It utterly ignores the legislative history of the

relevant statutes. It is threadbare on authority. It glosses over the terms of

the 1999 settlement agreement. Accordingly, it does not come close to

refuting the opening brief’s demonstration that:

• The 2007 amendment to Civil Code section 3344.1 merely

clarified existing law, meaning that Bing’s right of publicity was

descendible well before 1999 and accordingly was included in

the Wyatt heirs’ global release in the settlement agreement of all

claims related to Bing’s interests.

• In any event, Wilma Wyatt Crosby never possessed an interest in

Bing’s right of publicity, because an individual’s right of

publicity is not community property, but rather is separate

property as a matter of law.

• Res judicata bars the Special Administrator’s claim to

a community property share of Bing’s right of publicity.

In this reply brief, we return to these topics and amplify upon the

multiple reasons why the trial court’s determination should be reversed with

directions to deny the Special Administrator’s section 850 petition.
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ARGUMENT

I. THE WYATT HEIRS RELEASED ALL CLAIMS RELATED

TO BING’S INTERESTS IN THE 1999 SETTLEMENT

AGREEMENT. SINCE THE 2007 AMENDMENT TO CIVIL

CODE SECTION 3344.1 MERELY CLARIFIED EXISTING

LAW REGARDING THE DESCENDIBILITY OF PUBLICITY

RIGHTS, THOSE INTERESTS INCLUDED BING’S

ALREADY-EXTANT RIGHT OF PUBLICITY.

A. This Lawsuit Is An Attempt To End-Run The 1999

Settlement Agreement That The Wyatt Heirs Signed,

Waiving All Possible Claims Relating To Bing’s Interests.

The 1999 settlement agreement was the culmination of a years-long

disagreement between Bing’s widow, on one hand, and the distant heirs of

Bing’s first wife, on the other hand, over Bing’s community property rights.

(See AOB 5-6.)

Bing’s first family (represented by the Special Administrator here)

comprised his first wife, Wilma Wyatt Crosby, and their four sons—all of

whom are long since deceased. (AOB 3.) Bing’s second family (for whose

benefit HLC Properties, Ltd. [“HLC”] was formed) comprises Kathryn

Grant Crosby and their children—all of whom are alive. (AOB 4.) When

Bing died, he left the residue of his estate to his widow, Kathryn, and his

testamentary documents directed the creation of a limited partnership

(HLC) to manage all of his surviving interests, including his right to

publicity. (AOB 3-4.)

The 1996 lawsuit arose out of the two Crosby families’ disputes over

who owned Bing’s rights, and the 1999 settlement agreement (“Settlement
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Agreement”) ended that lawsuit and was meant to put the families’ disputes

to rest. Kathryn and HLC paid $1.5 million to Wilma’s heirs to accomplish

that result. (See AOB 5-6.)

The present lawsuit now seeks to resurrect claims settled by that

settlement agreement. It is premised on Wilma’s heirs’ assertion that

despite signing a settlement agreement purporting to lay every possible

claim relating to every possible community property right to rest, there was

one type of claim relating to one type of right that wasn ‘t covered by the

settlement. This is preposterous. The reason people sign settlement

agreements is to resolve everything. This lawsuit is an attempt to end-run

the Settlement Agreement. (See AOB 12-22.)

The Opening Brief explored in detail both (a) the terms of the 1999

global Settlement Agreement, including the Wyatt heirs’ waiver of all

then-existing claims whether known or unknown and whether suspected or

unsuspected, and (b) the legislative history demonstrating that Civil Code

section 3344.1—which has been in place since 1985 and makes the right of

publicity descendible—always applied to persons (such as Bing Crosby)

who predeceased its enactment, so that the Settlement Agreement resolved

any claim the Wyatt heirs might have had to a community share of Bing’s

right of publicity. (AOB 12-22.)

The Special Administrator relegates his response regarding the

Settlement Agreement’s conclusive effect to 2’/2 dismissive pages at the tail

end of the Respondent’s Brief. (RB 20-23.) He utterly ignores the

voluminous and uniform legislative history evidence showing that the

2007 amendment to section 3344.1 created no new right, but rather simply

clarified what the law had always been; he denies the significance of the

clarification in establishing that Bing’s right of publicity was descendible
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under law well before the parties entered into their global Settlement

Agreement.

Simply put, the Respondent’s Briefs discussion utterly fails to refute

the Opening Briefs demonstration that the trial court prejudicially erred in

granting the Special Administrator’s Probate Code section 850 petition.

B. Because Civil Code Section 3344.1 Has Been In Place

Since 1985, Any Claim The Wyatt Heirs Might Have Had

To A Community Share Of Bing’s Right Of Publicity Was

Resolved By The Global Settlement Agreement In 1999.

The Settlement Agreement between the Wyatt heirs on the one hand,

and HLC and Kathryn Crosby on the other, was global. It included a waiver

of:

“all manner of actions, suits, liens, indebtedness, damages,

claims, judgments, obligations and demands of every nature,

kind or description whatsoever, whether known or unknown

and whether suspected or unsuspected, which any of the

Plaintiff Parties has or hereinafter, can, shall or may have

against the Defendant Parties directly or indirectly based upon

or arising out of any act, duty, agreement, omission,

transaction, event, occurrence, or any other matter

whatsoever, whether now known or unknown, which occurred

prior to the date of this Agreement.” (1 AA 26, emphasis

added.)

In including that waiver, it was intended to dispose of all claims by

Wilma’s heirs and beneficiaries to any community property rights.

(See AOB 5-7, 2 1-22.)
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This means that if the right of publicity is a form of community

property that existed in 1999, then the settlement disposed of the Special

Administrator’s claims under the right of publicity. (AOB 21-22.) And the

right did exist in 1999. We know that this is so because Civil Code

section 3344.1, which made the right of publicity descendible, was enacted

in 1985, and the legislative history tells us that the 2007 amendment to that

statute (which addressed the statute’s application to personalities who were

already dead at the time of its enactment) was a mere clar~flcation of

existing law—it did not create a new right. (AOB 12-21.)

Accordingly, Bing’s right of publicity was descendible as of 1985

and is subsumed in the Settlement Agreement’s resolution “of all claims

from any source whatsoever or royalties, income or monies due the Wilma

Wyatt Crosby Trust and all beneficiaries of the Trust, arising from property

interests acquired by Wilma Wyatt Crosby, as a result of her marriage to

Bing Crosby, through the date of this Agreement.” (1 AA 19; see 1 AA 29

[“This Agreement constitutes a full, complete, unconditional and immediate

substitution of any and all rights, claims, demands, and causes of action

whatsoever, which heretofore have or might have existed between the

parties as a result of any obligation pre-dating this Agreement”].)

As shown (AOB 22), this is the bottom line: The parties settled all

disputes over Bing’s rights, that existed in 1999. Bing’s right of publicity

existed as of 1985. The Settlement Agreement, in releasing all claims,

therefore encompassed and released any claims relating to Bing’s publicity

right. The trial court erred in concluding to the contrary and permitting the

Wyatt heirs to circumvent the settlement, and this Court should reverse.
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C. The Special Administrator’s Dismissive Rejoinders Do

Not Undercut The Opening Briefs Analysis.

While the Respondent’s Brief avoids any full-blown analysis of the

Settlement Agreement and ignores the legislative history discussion almost

entirely, it does take a few pot shots at the Opening Briefs argument. They

don’t hold up to examination.

1. The Special Administrator makes no effort to refute

the Opening Briefs analysis of the legislative

history of Civil Code section 3344.1—legislative

history that conclusively establishes that the 2007

amendment did not create a new right.

The Special Administrator dismisses the Opening Briefs discussion

and analysis of Civil Code section 3344.1’s legislative history as a “review

of the esoteric distinctions between clarification and a substantial change of

law.” (RB 21.) Far from being an academic tangent, however, that analysis

is critical to the resolution of this appeal. Indeed, it is the beginning and

end of the Special Administrator’s case, because if Bing’s right of publicity

existed and was descendible in 1999, it was necessarily encompassed in the

global settlement of all of Bing’s interests.

Legislative history is highly relevant in ascertaining what a statute

means and how it should be interpreted. As our Supreme Court has

declared, the very “objective of statutory interpretation is to ascertain and

effectuate legislative intent.” (Burden v. Snowden (1992) 2 Cal.4th 556,

562; Day v. City ofFontana (2001) 25 Cal.4th 268, 272 [“Our fundamental

task in construing a statute is to ascertain the intent of the lawmakers so as

to effectuate the purpose of the statute”].) And the Court has further made

clear that the first place to look in determining a statute’s meaning, after the
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statutory language itself, is the legislative history. (E.g., Burden v.

Snowden, supra, 2 Cal.4th at p. 562 [“Where the words of the statute are

clear, we may not add to or alter them to accomplish a purpose that does not

appear on the face of the statute or from its legislative history (emphasis

added)]; Day v. City ofFontana, supra, 25 Cal.4th at p. 272 [“If.. . the

statutory terms are ambiguous, then we may resort to extrinsic sources,

including the ostensible objects to be achieved and the legislative history

(emphasis added)].)

As the Special Administrator observes, the Opening Brief devotes

about ten pages to analysis of Civil Code section 3344.1 ‘s voluminous

legislative history, with particular attention to the 2007 amendment.

(RB 21.) That discussion demonstrates in careful detail that the 2007

amendment’s purpose was not to create a new right, but rather to clarifS’ that

section 3344.1 was always intended to apply (in other words, it did apply)

to personalities—like Bing Crosby—who were already dead in 1985 when

section 3344.1 was enacted. (See AOB 12-2 1.) On the substance of that

demonstration, the Special Administrator musters no response whatsoever.

The discussion stands unrefuted.

In sum, Bing’s right of publicity existed in 1999 when the parties

executed their global settlement of all community property interests.

Accordingly, the Wyatt heirs waived any possible claim based on that right.
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2. In ascertaining whether Bing’s right of publicity was

subsumed within the Settlement Agreement’s waiver

of unknown claims, what matters is not the parties’

subjective view of the law, but rather whether

Bing’s right of publicity was already descendible

when the parties made that agreement.

The Special Administrator takes the position that all that matters in

determining whether Bing’s right of publicity was part of the parties’ global

settlement in 1999 is what the parties subjectively knew about the right of

publicity when they entered into the Settlement Agreement. (See RB 21-23

[“It is safe to say nobody knew the 2007 version of section 3344.1 was in

effect in 1999”; “The critical point is that the 2007/2008 legislation was

unknown in 1999 when the settlement agreement was made”].)

That is not the law. In fact, the law is the opposite. Contracting

parties’ subjective knowledge of the law is irrelevant to contractual

interpretation. Instead, people are deemed to have contracted in light of

the law as it exists, whether or not they know about it subjectively.

(E.g., Alpha Beta Food Markets v. Retail Clerks (1955) 45 Cal.2d 764, 771

[“all applicable laws in existence when an agreement is made, which laws

the parties are presumed to know and to have had in mind, necessarily enter

into the contract and form a part of it, without any stipulation to that effect,

as if they were expressly referred to and incorporated”]; Klein v. Chevron

US.A., Inc. (2012) 202 Cal.App.4th 1342, 1386 [same].)

So if, as the legislative history confirms, the 2007 amendment to

section 3344.1 was merely a clarification and, thus, section 3344.1 always

meant that the descendible right of publicity extended to personalities who

were already dead when the statute was first enacted in 1985, then the parties
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to the 1999 Settlement Agreement are deemed to have contracted with that

in mind. That being the case, their agreement, which by its plain terms

extends to any claim based on any then-existent “act, duty, agreement,

omission, transaction, event, occurrence, or any other matter whatsoever,

whether now known or unknown, which occurred prior to the date of this

Agreement” (1 AA 26), is a complete and final settlement of any interest in

Bing’s right of publicity that the Wyatt heirs had or may have acquired.

3. The Special Administrator does not overcome the

Settlement Agreement’s waiver provision with his

argument that the Wyatt heirs could not have

foreseen that descendibility of publicity rights would

apply to Bing.

The Special Administrator emphasizes that the Wyatt heirs could not

have foreseen in 1999 that the 2007 amendment to Civil Code section

3344.1 would establish that personalities like Bing Crosby—already dead

when Civil Code section 3344.1 was enacted in 1985—had descendible

publicity rights. (RB 11, 22-23.) Because they could not have known that,

he argues, the Settlement Agreement’s waiver provision does not encompass

the present Probate Code section 850 petition. (Ibid.) He is wrong for

multiple reasons:

• The Settlement Agreement’s waiver provision makes no exception

for claims that could not be anticipated. Again, this is what the parties

agreed to waive:

“all manner of actions, suits, liens, indebtedness, damages,

claims, judgments, obligations and demands of every nature,

kind or description whatsoever, whether known or unknown

and whether suspected or unsuspected, which any of the
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Plaintiff Parties has or hereinafter, can, shall or may have

against the Defendant Parties directly or indirectly based upon

or arising out of any act, duty, agreement, omission,

transaction, event, occurrence, or any other matter whatsoever,

whether now known or unknown, which occurred prior to the

date of this Agreement.” (1 AA 26, emphasis added.)

Thus, at best for the Special Administrator’s argument, the 2007

clarif~iing amendment to Civil Code section 3344.1 falls into the category

of a claim unknown or unsuspected, that the Wyatt heirs “hereinafter”

(i.e., after the Settlement Agreement was executed) shall or may have, based

on events (e.g., the Wilma-Bing marriage), which occurred prior to the date

of the Agreement. If the Wyatt heirs preferred a narrower waiver provision,

they should have bargained for one. They are bound by the terms of the

contract they entered. (E.g., Klein v. Chevron, US.A., Inc., supra, 202

Cal.App.4th at p. 1385 [when contract is clear and explicit, its language

governs its interpretation]; Civ. Code, § § 1638 [“language of a contract is to

govern its interpretation, if the language is clear and explicit, and does not

involve an absurdity”], 1639 [“[w]hen a contract is reduced to writing, the

intention of the parties is to be ascertained from the writing alone, if

possible”].) In signing off on a broad waiver provision that explicitly

extends to claims unknown or unsuspected, they are foreclosed from

asserting an interest in Bing’s right to publicity now.

• Even assuming that the Special Administrator’s suggested

exception to the waiver provision’s broad language were legally tenable, it

would not apply here. Contrary to the Special Administrator’s assertions,

the Wyatt heirs certainly could have foreseen that Civil Code section 3344.1

applied to persons who were dead when the statute was enacted in 1985.
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For one thing, the impetus for enacting the statute was to overturn

two California Supreme Court decisions that had held publicity rights to be

non-descendible, each of which decisions had dealt with a publicity claim

asserted by the heirs of a long-dead personality. (Lugosi v. Universal

Pictures (1979) 25 Cal.3d 813, 816-817 [rejecting claim brought by widow

and son of Bela Lugosi, who died in 1956]; Guglielmi v. Spelling-Goldberg

Productions (1979) 25 Cal.3d 860, 862 [claim brought by purported nephew

of Rudolph Valentino, who died in 1926]; see e.g., 1 RJN 189-190 [Supreme

Court decisions were impetus for enactment].) So it would have been

completely sensible to conclude that the statute would apply to already-

deceased personalities like Valentino and Lugosi—and Bing Crosby.

Besides this, from its earliest drafts on down, the statute bore

indications that its provisions applied to personalities already dead at the

time of enactment. For example, even the earliest versions of the statute

defined a “deceased personality” to include one otherwise qualifying

under the statute “who has died within 50 years prior to January 1, 1985.”

(See, e.g., 1 RJN 155.)

• Furthermore, the Wyatt heirs not only could have but should have

foreseen the possibility that Bing’s right of publicity was transferable or

descendible, because (a) Bing himself and the lawyers at O’Melveny &

Myers who prepared his estate plan did treat Bing’s right of publicity as an

asset of value that would survive him, expressly including “Harry L.

Crosby’s right to publicity (Inventory Item M-10)” among the assets to be

transferred a limited partnership (HLC); (b) the Wyatt heirs had notice of

that provision; and (c) the San Mateo Superior Court, in its January 7, 1981,

order settling Bing’s estate, ordered Bing’s right of publicity to be so

transferred. (1 AA 46 [face page of 1/7/81 settlement and distribution

order], 1 AA 47 [confirming that all required notices “have been given as
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required by law”], 1 AA 51 [showing transfer of publicity right to limited

partnership]; see 2 AA 226 [stipulated facts in this proceeding

acknowledging disposition of Bing’ s right of publicity].)

Simply put, Bing, his lawyers and the San Mateo Superior Court

all treated the right of publicity as a descendible asset long before the 2007

amendment to section 3344.1 clarified existing law to make it clear that the

right had always been descendible. The Wyatt heirs should not be heard to

suggest it was a great surprise that the right was descendible.

* * * * *

Even assuming for the sake of argument that the Wyatt heirs had

a community interest in Bing’s right of publicity, they waived it in the 1999

Settlement Agreement. Accordingly, the trial court erred in granting the

Special Administrator’s Probate Code section 850 petition, and its order

should be reversed with directions to deny the petition.

II. IN ANY EVENT, WILMA WYATT CROSBY NEVER

POSSESSED AN INTEREST IN BING’S RIGHT OF

PUBLICITY, SINCE AN INDIVIDUAL’S RIGHT OF

PUBLICITY IS A SEPARATE PROPERTY INTEREST

AS A MATTER OF LAW.

Even if the Wyatt heirs had not waived their right to seek an interest

in Bing’s right of publicity, reversal is mandated because the publicity right

is separate property—property in which Wilma never possessed any

community interest at all, and that thus lies altogether outside the purview of

her estate. (AOB 22-3 5.) Property acquired during marriage is community

property (Fam. Code, § 760); but property owned by a person before

marriage is separate property (Fam. Code, § 770). The right of

publicity—which is essentially a person’s own persona—is something
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everyone is born with. It is quintessentially personal. As such, it is

something a person brings to a marriage—i.e., it is separate property.

In the Opening Brief, we examined in detail the statutory definitions

of community and separate property. (AOB 22-26.) We addressed the

nature of the publicity right as an attribute that inheres in every person

(not just celebrities) throughout life. (AOB 24-26.) We identified indicia in

the language and legislative histories of Civil Code sections 3344 and 3344.1

reinforcing the separate-property character of the publicity right (AOB 27-

33), and we highlighted the public policy and practical considerations

supporting the conclusion that the publicity right is individual, personal and

separate (AOB 33-35).

The Special Administrator ignores most of these arguments. He does

not come close either to establishing that the right of publicity is community

property or to negating the Opening Brief’s demonstration that it is separate

property.

A. That A Celebrity Capitalizes On His Or Her Right Of

Publicity During Marriage Does Not Turn The Right Of

Publicity Itself Into A Community Property Asset.

The Special Administrator notes that Bing performed some of his

greatest work during his marriage to Wilma, and thus argues it would be

unfair if Wilma’s heirs “were to get no share of Bing’s right of publicity,

even though Wilma contributed mightily to Bing’s celebrity.” (RB 14-15.)

The Special Administrator alludes to authority providing that the proceeds

from a person’s exploitation of his talent during marriage constitute

community property. (Ibid.)

But there is a material distinction between exploitation of a skill or

talent and the skill or talent itself. While the proceeds from a person’s
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exploitation of his talent during marriage may become community property,

that does not mean that the talent itselfconstitutes community property.

The same is true of one’s persona. Like talent, one’s persona is

innate: It may be exploited to generate income (which may or may not be

community property), but the persona itself remains innate to the individual.

And when a marriage ends, the ex-spouse can have no further interest in any

future proceeds from anyfuture exploitation of the individual’s persona.

One’s persona is as inextricably personal to the individual as a body

part. For example, the great pitcher Sandy Koufax had a pitching arm that

earned him fame and fortune. It also made his right of publicity valuable,

and the proceeds from any endorsements he made while married may well

have been classified as community property. But if Koufax divorced, his

pitching arm, as well as the fame it generated, went with him. If he

remarried and exploited his talent during that new marriage, the proceeds

might become part of the new community property. But the arm and fame?

They remained Koufax’s.

The same must be true here. If Bing and Wilma had divorced, she

should have had no more right to a community interest in Bing’s persona

than she would have had in his singing voice. The fact that the Legislature

provided for the disposition of the right to exploit one’s persona after that

person’s death does not change the fact that, during one’s lifetime, one’s

persona—like one’s talents—must necessarily belong solely to that person.

To conclude otherwise would frustrate the exploitation of his talent

by allowing Wilma after a divorce to dictate what and where Bing would

perform and what he could endorse. That would be so impractical to border

on the absurd. The only possible result is that Bing’s right to publicity
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belonged to him alone and could never belong to anyone else except by his

own contractual agreement or testamentary disposition.

B. The Special Administrator Contends That Only

A Celebrity Has A Right Of Publicity. The Law Says

Otherwise, And That Fact Necessarily Means That The

Right Of Publicity Is Not Acquired During Marriage.

As the Opening Brief explained, every person has a right of publicity,

and because that is so, the right is inherently separate property—it is present

from birth and thus it is necessarily something that is brought to a marriage.

(AOB 24-26.) Put differently, a person does not acquire his or her right of

publicity; he or she has always had it. While the amount of money that

a person may earn for exploiting his or her right of publicity may increase

(or decrease) over the course of his or her life, the nature of the right itself

never changes: It is separate property.

The Special Administrator doesn’t challenge (or even address) the

logic of that argument. Evidently he doesn’t deny that ~fevery person has

a right of publicity, then the right is separate property. Rather, he denies that

every person has a right of publicity. (RB 12.) He contends, instead, that the

right belongs only to “celebrities” and (he implies) if a person becomes

a celebrity during marriage (as he asserts Bing did), then the publicity right

is community property.’ (Ibid.) He cites no authority apart from a labored

interpretation of Civil Code section 3344.1, and he appears to reason that the

right doesn’t exist until something is done to exploit it.

The law establishes otherwise. For starters, the relevant statutes

establish a right of publicity in every person—famous or not. Civil Code

In fact, Bing was already a celebrity when he married Wilma.
(See AOB 3.)

16



section 3344, which establishes the statutory right to publicity, does not

contain any reference to celebrities; it refers throughout only to “persons.”

(See, e.g., Civ. Code, § 3344, subd. (a) [“Any person who knowingly uses

another’s name,” emphasis added], subd. (b) [“photograph’ means any

photograph. . . of any person”], subd. (b)(1) [“A person shall be deemed

to be readily identifiable. . .“], subd. (b)(2) [“If the photograph includes

more than one person so identifiable. . .“], subd. (b)(3) [“A person or

persons . .

Consistent with the statute, both case law and commentators have

recognized and acknowledged that the right is not limited to celebrities.

(See, e.g., Orthopedic Systems, Inc. v. Schlein (2011) 202 Cal.App.4th 529,

544-548 [statutory right of publicity entitled a non-celebrity designer of

orthopedic device to recover for unauthorized use of his identity in

commercial promotion of similar device]; McCarthy, Melville B. Nimmer

and the Right ofPublicity: A Tribute, (1987) 34 UCLA L.Rev. 1703, 1710

[“The modem view of the right of publicity is that it is an inherent right of

identity possessed by everyone at birth. The majority of modem courts have

followed Nimmer’ s approach and have said that noncelebrities do indeed

have a right of publicity”].)

Thus, Bing indisputably brought his right of publicity into the

marriage. While the right may have become more valuable (or more likely

may have fluctuated in value) during the marriage, and while Bing may have

exploited his right of publicity during his marriage, that right itself was—and

remained—separate property. When Bing’s marriage to Wilma ended, he

necessarily took the right in its entirety with him.
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C. The Argument That Bing’s Right Of Publicity Must Have

Been Community Property Because Royalties From Works

And Performances From The Period Of His Marriage To

Wilma Were Community Property Begs Rather Than

Answers The Question.

The Special Administrator argues that because the royalties from

Bing’s performances during the marriage were properly classified as

community property, “[i]t follows that the celebrity generated for Bing from

such works and performances, and his right to exploit the commercial value

of his celebrity, was also community property.” (RB 13.) The Special

Administrator cites no authority for this proposition; so evidently the

argument is based on purported logic. But the conclusion drawn doesn’t

follow from the premise. Indeed, there is no reason why a person could not

preserve a separate property interest in his or her persona while generating

community income from works or performance undertaken during marriage

(all made more valuable because of the individual’s persona); there’s no

difference between that situation and the Sandy Koufax/pitching arm

example discussed above. (See pp. 15-16, ante.)

D. Contrary To The Special Administrator’s Argument,

Nothing In The Family Code Would Have Required The

Legislature To Identify The Right Of Publicity As Separate

Property.

The Special Administrator argues that another reason why the right to

publicity must be community property is that Civil Code section 3344.1 does

not voice an exception to Family Code section 760’s general proposition that

“[e]xcept as otherwise provided by statute, all property, real or personal,

wherever situated, acquired by a married person during the marriage while
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domiciled in this state is community property.” (See RB 11-12, 13

[“Nowhere do the words ‘separate’, (sic) or ‘community’, (sic) appear in

3344.1].)

The argument makes no sense. If the Special Administrator’s

argument is that Family Code section 760 required Civil Code sections 3344

or 3344.1 to state that the right of publicity is separate property in order to

make that be so, he is plain wrong. Again his argument assumes the

conclusion he posits. Yes, property acquired by a marriedperson while

domiciled in California is community property unless otherwise provided by

statute, but that doesn’t answer the question here, which is whether the right

of publicity is acquired during marriage or brought to it. If the right belongs

to every person (and thus by definition predates marriage and must be

brought to it), then by definition it is not community property. Rather, it is

separate property under the clear terms of Family Code section 770. It isn’t

an exception to section 760; it simply falls outside its definition.

In any event, Civil Code section 3344.1 does include clear indications

that the right of publicity is a personal, separate property right. It so

indicates by explaining what share of the right a spouse inherits if the

deceased person dies intestate. (Civ. Code, § 3344.1, subd. (d)(1)-(3).)

There would be no reason to include these provisions if the right of publicity

were a community property asset. Moreover, under section 3344.1, if the

person dies intestate, the right of publicity goes wholly to the spouse, but if

there are children and/or grandchildren, the spouse and the progeny split it

50-50. This latter provision is a strong indication that the Legislature did not

view the right of publicity as a community asset, since if that were so, the

spouse would already own 50%. There is no rationale for the Legislature to

have wanted the spouse to get 75% and the progeny 25%, and there is
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nothing in the statute to suggest that anything other than a true 50-50 split

was intended.

E. The Right Of Publicity Is Materially Different From

Copyright And Patent Law, Inasmuch As It Exists

Irrespective Of An Individual’s Efforts.

Finally, the Special Administrator argues that the right of publicity

should be deemed community property because it is like copyright and

patent protection, and those fields have been held subject to community

property laws. (RB 14-15.) Yet again, the Special Administrator’s analysis

is thin and the analogy doesn’t hold up.

For one thing, the Special Administrator’s reliance on case law is

faulty. The two cases that he relies upon—Lorraine v. Lorraine (1935)

8 Cal.App.2d 687 (regarding patents) and In re Marriage of Worth (1987)

195 Cal.App.3d 768 (regarding copyright)—do not establish any sweeping

principle of relevance.

Lorraine is a substantial evidence case. As pertinent, all it held

was that substantial evidence supported the trial court’s determination

(on conflicting evidence) that patents on a husband’s inventions were

community property. The court did say the patents were presumptively

community property, but it did so without analysis, and, in any event, the

observation made sense in context inasmuch as the patents are described in

the decision as being the product of the husband’s work efforts during the

marriage. (8 Cal.App.2d at pp. 700-702.) There is no dispute here that the

product of work-efforts during marriage are community property; that simply

is not the issue. The question here is whether, as a matter of law, a right of

publicity can ever be a community property asset, or whether it is necessarily

separate property.
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Marriage of Worth holds similarly that a copyright becomes

community property if the work being copyrighted was created during the

marriage. (195 Cal.App.3d at p. 773.) Indeed, the Opening Brief so noted.

(AOB 25.) The Worth decision makes quite clear that it was the husband’s

creative effort during the Worth marriage that led the Court to conclude that

the books in question were community property. (Id. at p. 774 [the books

were produced by the husband’s “literary efforts, time and skill. . . during

the marriage”] )2

The right to publicity is materially different from copyright or

patent. The subject of the right to publicity is not “created” in the way that

a copyrightable work is created, and it has no “author,” per se. (KNB

Enterprises v. Matthews (2000) 78 Cal.App.4th 362, 374; see AOB 25-26.)

It isn’t produced or created, like a book. Rather, like any personal attribute,

it simply exists. While it can be used to generate income, it remains itself,

a uniquely personal and innate.

* * * * *

There are numerous reasons to conclude the right of publicity is

a separate property right and no good reason to conclude it is community

property. (See AOB 33-35.) Considerations of public policy and practicality

uniformly support the conclusion that the right is separate property. (Ibid.)

2 In any event, Marriage of Worth may be analytically suspect even as

far as it goes. The Hawaii Supreme Court recently declined to follow it,
finding its conclusions inconsistent with Copyright Act provisions that
prohibit involuntary government transfer of an individual author’s
ownership of a copyright in various cases. (Berry v. Berry (2012) 127
Hawaii 243, 277 P.3d 968 [holding that Section 20 1(e) of the Copyright Act
prohibited the transfer to the spouse of any of the exclusive rights granted
by the Act, i.e., the rights to reproduce, adapt, distribute, perform and
display].)
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Indeed, if the right were community property, how would that operate?

Would every married person have a community interest in his or her

spouse’s right of publicity? How would the right be divided among multiple

ex-spouses? Could an ex-spouse choose to exploit her one-half interest in

her ex-husband’s right of publicity? Would that mean she could compel her

ex-husband to endorse a product? Treating the right of publicity as

a community property asset would lead to mind-boggling practical

complications. The Special Administrator has offered no response to—let

alone any resolution of—any of these complications.

For all the reasons discussed above as well as those discussed at

length in the Opening Brief, the right to publicity is by nature a separate

property right, not community property. Wilma’s heirs therefore never

acquired any interest in any part of it.

III. RES JUDICATA BARS THE SPECIAL ADMINISTRATOR’S

CLAIM TO A COMMUNITY PROPERTY SHARE OF BING’S

RIGHT OF PUBLICITY BECAUSE WILMA’S COMMUNITY

PROPERTY INTERESTS WERE FULLY ENCOMPASSED IN

THE 1996 ACTION AND WERE PUT TO REST BY THE

GLOBAL SETTLEMENT AND DISMISSAL WITH

PREJUDICE OF THAT ACTION.

The point of the Special Administrator’s Probate Code section 850

petition is to secure to the Wyatt heirs a community property share of Bing’s

right of publicity. But the prior litigation, filed in 1996, which the Wyatt

heirs dismissed with prejudice, already resolved all community property

rights derived from Wilma Wyatt Crosby’s marriage to Bing. Res judicata

principles preclude relitigating claims or issues encompassed in earlier

litigation (AOB 36-37); and because the Wyatt heirs dismissed the earlier
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lawsuit with prejudice, the Special Administrator is barred from relitigating

their entitlement to a declaration of Bing’s community property assets

(AOB 3 7-40).

The Respondent’s Brief doesn’t dispute privity or that a dismissal

with prejudice bars any future action on the same subject matter.

(See RB 15-20; AOB 36-37.) Instead, the Special Administrator puts all of

his eggs in the “overlapping claims and issues” basket, straining to draw

distinctions between the prior and the present litigation. (RB 15-20.)

However, the Special Administrator says nothing that undermines the key

fact that both lawsuits address the same community property interests.3

~ As he does elsewhere in the Respondent’s Brief, the Special

Administrator discourses anecdotally about the motives behind the 1996
litigation without citing to the record. (RB 15-17; see also RB 2-7.) This
Court is free to ignore any fact assertions that are unsupported by record
citations, and we urge it to do so. (See, e.g., Berg v. Traylor (2007) 148
Cal.App.4th 809, 812, fn. 2 [“To the extent the briefs contain references to
facts that are unsupported by appropriate citations to the record, we have
ignored them”]; Colt v. Freedom Communications, Inc. (2003) 109
Cal.App.4th 1551, 1560-156 1 [“No record reference is furnished for this
statement, and we may thus ignore it. (Bernard v. Hartford Fire Ins. Co.
(1991) 226 Cal.App.3d 1203, 1205 [on appeal party must provide page
citations to record]; People v. Dougherty (1982) 138 Cal.App.3d 278, 282-
283 [argument of counsel is insufficient; briefs must contain factual
underpinning, record references, argument, and authority”].)

The Court is likewise free to disregard the various legal arguments
that the Special Administrator fails to support with citation to authority.
(See, e.g., Rojas v. Platinum Auto Group, Inc. (2013) 212 Cal.App.4th 997,
1002, fn. 5 [Where respondent failed to cite legal authority for an assertion
in its Respondent’s Brief, the Court observed, “We thus disregard the
assertion as unsupported by citation to legal authority and cogent
argument”]; Cal. Rules of Court, rule 8.204(a)(1)(B) [“Each brief must. .

support each point by argument and, if possible, by citation of authority”].)
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A. The Special Administrator’s Revisionist History Doesn’t

Change The Fact That The 1996 Action Sought

Comprehensive Resolution Of Wilma Wyatt Crosby’s

Community Property Interests. Res Judicata Bars The

Section 850 Petition’s Effort To Revisit Those Same

Interests.

Citing nothing, the Special Administrator argues that the section 850

petition does not raise the same claims or issues as those raised in the 1996

action. (RB 16-17.) In his characterization, the lawsuit “was not over what

assets were part of [Wilma’s] share of the community property created by

Bing during their marriage”; rather, he asserts, the controversy in 1996

narrowly involved royalties, monies, etc., from Bing’s work that allegedly

had been wrongfully withheld. (RB 16.) From that premise, the Special

Administrator argues that there is no overlap of issues between the 1996

lawsuit and the present section 850 petition because the latter is “akin to

a quiet title action.” (RB 16.)

The argument is fanciful.

The claims and issues in the two proceedings plainly overlap.

The gravamen of both proceedings is a determination of Wilma’s community

property share of Bing’s interests—the same primary right. (See AOB 37-

38; Alpha Mechanical, Heating & Air Conditioning, Inc. v. Travelers

Casualty & Surety Co. ofAmerica (2005) 133 Cal.App.4th 1319, 1327

[claim preclusion applies if the proceedings involve invasion of the same

“primary right”; issue preclusion applies if “the decision in the initial

proceeding was final and on the merits and the issue sought to be precluded

from relitigation is identical to that decided in the first action and was

actually and necessarily litigated in that action”].)
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As the Opening Brief demonstrated, the complaint in the 1996 lawsuit

broadly—indeed, comprehensively—sought an examination and

determination of Wilma Wyatt Crosby’s community property share of Bing’s

interests. (AOB 37-38; see 2 AA 166-194.) In particular, among the nine

community property-related claims set forth, the 1996 lawsuit asserted

a claim for declaratory relief. (2 AA 192-193.) That claim expressly asked

for a declaration of rights obligations and duties owed the Wyatt heirs

under Wilma’s testamentary trust. (AOB 38; 2 AA 192-193 [seeking

“a declaration of the rights, obligations and duties of defendants, and each of

them, to plaintiffs under the aforementioned agreements and trust documents

and as represented to said plaintiffs by said defendants”].)

That “the complaint did not seek a determination that the Trust held

a community property share of Bing’s statutory right of publicity” (RB 17) in

so many words is irrelevant; it establishes nothing. In its comprehensive

scope, the complaint’s broad request for a declaration of Wilma’s

community property rights necessarily encompassed Bing’s right of

publicity. (See AOB 11-2 1 and pp. 2-7, ante [Bing’s right of publicity was

present from the 1985 enactment of Civil Code section 3344.1, so it certainly

existed in 1996].)
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B. The Settlement Agreement Likewise Confirms That Res

Judicata Forecloses The Special Administrator’s Section

850 Petition Because, Contrary To The Respondent’s

Briefs Depiction, The Settlement Globally Resolved

Questions Pertaining To Wilma’s Community Property

Rights.

The Special Administrator’s revisionism extends to his depiction of

the 1999 Settlement Agreement. According to the Respondent’s Brief, that

document merely confirms a narrow agreement that resolved only known

claims “relating to the then pending action.” (RB 17.) The express language

of the Settlement Agreement shows otherwise.

1. The Settlement Agreement plainly reflects a full and

final resolution of Wilma’s community property

interests, including a waiver of any such interests

not expressly accounted for.

The point of the Settlement Agreement was for Bing’s two families to

put all of their community property disputes behind them. (E.g., 1 AA 18

[Settlement Agreement “is intended as a full and complete settlement and

full release of all claims between said parties”], 1 AA 19 [Settlement

Agreement recites that the rights at issue “are based on community property

interests acquired by Wilma Wyatt Crosby in the works and performances of

Harry L. Crosby, Jr. (“Bing Crosby”), made during her marriage to him from

September 29, 1930 through November 1, 1952”], ibid. [“This payment is in

complete and final settlement of all claims from any source whatsoever of

royalties, income or monies due the Wilma Wyatt Crosby Trust and all

beneficiaries of the Trust, arising from property interests acquired by Wilma

Wyatt Crosby, as a result of her marriate to Bing Crosby, through the date of
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this Agreement”], ibid. [agreement is a “complete and final settlement of all

claims arising out of, referring or relating to” the 1996 action].)

To put their community property disputes behind them, HLC and

Kathryn Crosby paid the Wyatt heirs $1,548,494.55 and obtained a general

release and waiver of all claims “whether known or unknown and whether

suspected or unsuspected” that the Wyatt heirs then had “or hereinafter, can,

shall, or may have” against HLC or Kathryn Crosby “directly or indirectly

based upon or arising out of any act, duty, agreement omission, transaction,

event, occurrence, or any other matter whatsoever, whether now known or

unknown, which occurred prior to the date of this Agreement.” (1 AA 19,

25-26.)

Now the Wyatt heirs say there is a community property right that the

Settlement Agreement did not cover. But the goal of the Settlement

Agreement is clear—the parties saw the 1996 complaint as covering all

community property claims, and the settlement was designed to put those

claims (known or unknown, suspected or unsuspected) to rest. And that is

exactly what it accomplished.
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2. That the Settlement Agreement contemplated future

payment to the Wyatt heirs of additional royalties

accruing from Bing’s works and performances

during the Bing-Wilma marriage doesn’t change the

fact that the opportunity to secure payment for

community property rights unaccounted for in the

Settlement Agreement—such as the right of

publicity—was waived.

The Special Administrator points to some of the Settlement

Agreement’s provisions that contemplate future royalty payments as

evidence that he is entitled to pursue the section 850 petition. (RB 19-20.)

As he puts it, these provisions “leave no doubt that when other income

derived from Bing’s works and performances during his marriage to Wilma

is discovered in the future (i.e. post settlement), the Wilma Trust is entitled

to Wilma’ (sic) community share.” (RB 19.) He reasons that Bing’s right of

publicity falls within this description and accordingly falls outside the

parameters of the Settlement Agreement. The argument is based on a faulty

premise and misreads the Agreement.

The underlying premise of the Special Administrator’s argument is

the notion that the right of publicity didn’t exist in 1999 when the Settlement

Agreement was made. (See RB 20 [asserting that the Settlement

Agreement’s waiver of Civil Code section 1542 is inapplicable because the

right of publicity amounts to a claim “based on events occurring after the

settlement”].) However, as discussed above and in the opening brief, that

premise is wrong.

Civil Code section 3344.1 established Bing’s right of publicity from

the time of its 1985 enactment and therefore is subsumed within the
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Settlement Agreement’s global resolution of Wilma’s community property

entitlements. (See pp. 3-13, ante.) It existed when the Wyatt heirs filed

their prior action in 1996 and when the parties settled in 1999. The Wyatt

heirs could have raised the issue of Bing’s statutory right of publicity in the

earlier proceeding and bargained for a share in it even if the parties all

doubted whether the statute would be interpreted to apply to them, but they

did not. Since the Settlement Agreement makes no agreement to pay the

Wyatt heirs anything for Bing’s right of publicity, any claim they may have

had falls under the Settlement Agreement’s waiver provisions.

Furthermore, the Special Administrator gains no ground with his

argument that the Settlement Agreement’s specific provisions control over

the more general waiver provisions where the two are inconsistent. (RB 19-

20.) The fact is, there is no inconsistency. While the Settlement Agreement

carefully explains the division of Bing’s future songwriter royalties (1 AA

20), film royalties and income (1 AA 21), record royalties (1 AA 22-23),

radio broadcast properties (1 AA 23-24), miscellaneous recording royalties

(1 AA 24), and other, later-discovered royalties and income from Bing’s

1930-1952 “works or performances” (1 AA 24-25), no provision is made for

paying anything to the Wyatt heirs based on exploitation of Bing’s right of

publicity—his persona or likeness, as opposed to his “works or

performances.” Any such interest, clearly and consistently with the specific

provisions, falls within the Settlement Agreement’s waiver provisions.

That the parties may not have subjectively known or suspected that

Bing had a descendible right of publicity does not matter. Civil Code

section 3344.1 was on the books where anyone, including the Wyatt heirs,

could read it. The precise purpose of the waiver provisions, and in particular

the waiver of the benefits of Civil Code section 1542, is to preclude the type

of maneuver that the present Probate Code section 850 action represents.
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It acknowledges that the parties were assuming the risk that they might be

overlooking something. In this instance, taking the Special Administrator’s

assertions at face value, the Wyatt heirs overlooked claims based on the right

of publicity. The Wyatt heirs waived any entitlement they might have had to

claim a piece of that right.

CONCLUSION

The Wyatt heirs have failed to refute the points demonstrated in the

Opening Brief: Wilma never had any community property interest in Bing’s

right of publicity, and, if she had, the Wyatt heirs waived any claims to it in

1999. Accordingly, this Court should reverse. In so doing, it should direct

the trial court to enter a new order, denying the Special Administrator’s

Probate Code section 850 petition.
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