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It’s
a

classic
diversion

strategy:
E

ven
though

every
issue

in
both

G
am

son’s
appealand

G
insberg’s

cross-appealturns
on

pure
questions

o
f

law
,

G
insberg

devotes
m

uch
o
fherbriefto

irrelevantpersonalattacks
on

G
am

son.
G

insberg
apparently

justified
including

these
attacks

on
the

basis

thatthey
are

relevantto
herargum

ents
thatparts

o
fthe

trialcourt’s

injunction
(R

B
/X

A
O

B
70-74)

and
the

jury’s
punitive

dam
ages

determ
ination

(R
B

/X
A

O
B

82-87)
are

supported
by

substantialevidence.

B
utthose

argum
ents

have
nothing

to
do

w
ith

this
appeal:

G
am

son
has

not

challenged
eitherdeterm

ination—
orany

otherjury
orthaicourt

determ
ination—

forlack
o
fsubstantialevidence.

Thatis
because,though

she
profoundly

disagrees
w

ith
G

insberg’s
evidence

and
the

jury’s
and

trial

court’s
interpretation

o
fit,

G
am

son
recognizes

thatbasic
rules

o
fappellate

law
insulate

them
from

review
.

G
insberg’s

strategy
does

notw
ork.

The
law

is
w

hatitis—
and

itis

definitely
notw

hatG
insberg

says
itis.

C
orrectapplication

o
flaw

requires

reversalo
fthe

judgm
ent,

exceptas
to

the
orderstriking

punitive
dam

ages.

G
am

son’s
A

ppeal.
G

am
son’s

appealis
notcom

plicated.
U

nder

C
alifornia

law
,
iflease

renew
allanguage

is
atalluncertain,then

the
court

m
ustrejecta

tenant’s
claim

o
fa

perpetuallease
and

construe
the

lease
to

conferonly
a

single
renew

al.
Thus,

contrary
to

G
insberg’s

contention,

G
am

son
need

notshow
thatthe

C
onservatorLease’s

renew
allanguage

unam
biguously

confers
a

single
renew

al.
G

am
son

prevails
as

a
m

atter

o
flaw

so
long

as
the

C
onservatorLease’s

renew
allanguage

is

am
biguous—

and
itis.

That’s
exactly

w
hatthe

thaijudge
w

ho
initially

presided
overthis

case
found

w
hen

he
denied

sum
m

ary
judgm

ent,
saying

1



thatthe
renew

allanguage
“show

[s],
atbest,thatthere

is
am

biguity
as

to

w
hether

an
option

or
options

w
ere

granted
to

the
tenant.”

(2
A

A
281.)

G
insberg’s

tortured
construction

o
fthe

C
onservatorLease

is
not

credible:
She

w
ould

have
the

C
ourttransform

the
m

ostbasic
stationery-

store
short-term

form
lease

into
a

perpetuallease.
Precedentand

policy

preclude
thatresult.

Ifthe
C

ourtchooses
to

break
w

ith
precedentrequiring

entry
o
f

judgm
entin

G
am

son’s
favor,itshould

reverse
for

a
new

trial:
G

insberg

cannotdem
onstrate

thatthe
C

onservatorLease—
view

ed
as

a
w

hole—

unam
biguously

confers
perpetualrenew

als
as

a
m

atter
o
flaw

.
A

ccordingly,

the
trialcourterred

by
entering

judgm
entin

G
insberg’s

favorw
ithout

a
trial.

O
n

rem
and,the

trialcourtm
ustalso

reassess
the

portions
ofthe

judgm
entissuing

the
perm

anentinjunction
and

aw
arding

G
insberg

attorney’s
fees

and
costs.

G
insberg’s

C
ross-A

ppeal.
The

cross-appealtacitly
recognizes

that

the
trialcourtproperly

rejected
G

insberg’s
theory

forrecovering
punitive

dam
ages—

thatis,the
trialcourtproperly

ruled
thata

breach
o
fthe

im
plied

covenanto
fquietenjoym

entcannotsupportpunitive
dam

ages
and

thatthere

is
no

such
tortas

a
landlord’s

“intentionalinterference
w

ith
use

o
f

property.”
Instead,

G
insberg

urges
an

entirely
new

theory:
w

rongfhl

eviction.
A

ccording
to

G
insberg,a

handthlo
fcases

involving
residential

tenants
w

ho
vacated

their
leased

prem
ises

show
thatthere

exists
an

independentclaim
for

“tortious”
breach

o
fquietenjoym

entin
the

com
m

ercialcontextand
thatthe

jury
found

G
am

son
liable

forthat“tort.”

G
insberg

is
w

rong
on

every
level:

She
is

nota
residentialtenant,she

did

notvacate
the

prem
ises,

and
she

w
as

notevicted,
constructively

or

2



otherw
ise.

E
qually

im
portant,

G
insberg

never
alleged

a
claim

for
w

rongful

eviction,
and

the
ju

ry
neitherw

as
instructed

on
itnorm

ade
any

findings
that

w
ould

supportsuch
a

claim
.

B
uteven

if
G

insberg
had

pleaded
and

proven
a

viable
tort,the

C
ourt

m
ustnevertheless

affirm
the

orderstriking
punitive

dam
ages

because
itfails

to
pass

constitutionalm
uster.

Because
the

dam
ages

specialverdictform
lum

ps
all

com
pensatory

dam
ages

together,itis
im

possible
to

know

w
hetherthe

jury
aw

arded
any

tortdam
ages—

a
prerequisite

forpunitive
dam

ages.

•
E

ven
assum

ing
the

ju
ry

aw
arded

som
e

am
ounto

ftort

dam
ages,the

unitary
dam

ages
verdictform

precludes
the

C
ourtfrom

conducting
the

requisite
independentreview

o
f

the
proportionality

o
fthe

punitive
and

tortdam
ages.

•
E

ven
ifthe

entire
$49,100

com
pensatory

dam
ages

aw
ard

w
ere

attributable
to

a
cognizable

tort,
the

$385,000
punitive

dam
ages

aw
ard

w
ould

be
constitutionally

excessive:
For

m
ultiple

reasons,the
8:1

ratio
betw

een
the

punitive
and

com
pensatory

aw
ards

is
unsupported

and
unsupportable.

A
ccordingly,this

C
ourtshould

affirm
the

orderstrilcing
the

punitive

dam
ages

aw
ard.

3
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A
.

The
C

onservator
Lease

C
onfers

A
S

ingle
R

enew
alT

hat

E
xpired

In
A

p
ril2006.

1.
G

insberg
is

notentitled
to

a
tria

lon
the

m
eaning

of

the
C

onservator
Lease’s

am
biguous

renew
al

language
because,

as
a

m
atter

oflaw
,

an
am

biguous

renew
alclause

confers
only

a
single

renew
al.

G
insberg

grounds
herargum

ents
on

a
m

isunderstanding
o
fC

alifornia

law
governing

purportedly
perpetualleases.

A
ccording

to
G

insberg,
the

C
ourtm

ustaffirm
the

trialcourt’s

m
isinterpretation

o
fthe

C
onservator

Lease’s
renew

allanguage
because

“G
am

son
has

notprovided
any

analysis
(norcould

she)
as

to
how

the
Lease

could
be

read
unam

biguously
in

herfavor.”
(R

B
/X

A
O

B
63,italics

added;

see
also

R
B

/X
A

O
B

66.)
B

utG
am

son
has

no
such

burden.
She

need
only

show
thatthe

lease
is

am
biguous,and

she
has

done
that.

(A
O

B
24-40.)

“[L]eases
w

hich
m

ay
have

been
intended

to
be

renew
able

in
perpetuity,~fat

alluncertain
in

thatregard,
w

illbe
construed

as
im

porting
butone

renew
al.”

(B
eckerv.

S
ubm

arine
O

ilCo.
(1921)

55
C

al.A
pp.

698,700

(B
ecker),italics

added;see
also

A
O

B
18-19.)

4



For
the

sam
e

reason,
G

insberg
is

also
w

rong
in

claim
ing

thatshe
has

an
“absolute

right”
to

presentevidence
ata

retrial.
(R

B
IX

A
O

B
62.)

She

has
no

“right”
to

a
retrial,because

no
am

ounto
fextrinsic

evidence
can

injectclarity
into

the
C

onservatorLease’sfacially
am

biguous
renew

al

language.
(See

pp.
10-16,post;A

O
B

24-40.)
A

s
B

eckerrequires,the
C

ourt

should
instead

“construe[]”
the

C
onservatorLease

“as
im

porting
butone

renew
al”

(55
C

aLA
pp.

atp.
700)

and
enterjudgm

entthatG
insberg’s

lease

expired
in

A
p

ril2006,
atthe

end
o
fherone

and
only

renew
al,and

she
has

been
a

holdovertenantever
since

(see
4

A
A

815,¶
3;4

A
A

820,¶
20;

4A
A

823,~
J1).2.

C
ontrary

to
G

insberg’s
contention,

C
alifornia—

like
virtu

a
lly

every
other

ju
risd

ictio
n

thathas

considered
the

question—
disfavors

perpetual

leases.

G
insberg

concedes,
as

she
m

ust,thatB
ecker—

w
hich

is
the

only

C
alifornia

decision
thathas

interpreted
purportedly

perpetuallease

language—
controls

the
interpretation

o
fthe

C
onservatorLease’s

renew
al

language.
(R

B
/X

A
O

B
43.)

She
also

concedes,
as

she
m

ust,thatunder

B
ecker,

C
alifornia

courts
w

illenforce
a

purportedly
perpetuallease

only
if

the
renew

allanguage
is

clearand
unm

istakable.
(R

B
/X

A
O

B
43,

citing

B
ecker,supra,

55
C

al.A
pp.

atp.
700.)

Because
B

eckeris
the

only
C

alifornia
authority

addressing
the

interpretation
o
flease

language
thatis

am
biguous

butpurportedly
perpetual,

the
opening

briefpresented
a

thorough
survey

o
frelevantauthority

from

otherjurisdictions—
authority

thatoverw
helm

ingly
m

inors
B

ecker.

(A
Q

B
20-29

&
lb.

14,
19.)

G
insberg

ticks
through

m
uch

o
fthis

authority

5



w
ithoutseriously

trying
to

distinguish
any

o
fit.

(C
om

pare
ibid.

w
ith

R
B

IX
A

O
B

53-57.)
H

er
only

effortto
discreditthe

m
ajority

rule
is

to
direct

the
C

ourtto
the

tw
o

outlier
cases

thatw
e

identified
in

the
opening

brief:

P
ope

v.Lee
(2005)

152
N

.H
.

296
[879

A
.2d

735]
(P

ope),
and

P
echenik

v.

B
altim

ore
&

O
hio

R
ailroad

Co.
(1974)

157
W

.V
a.

895
[205

S
.E

.2d
813]

(P
echenik).

(R
B

IX
A

O
B

53-54;see
A

O
B

24,fIt
12.)

ThatG
insberg

could

fm
d

no
othercases

reflecting
the

m
inority

view
confirm

s
ourresearch:

These
aren’tjustm

inority
cases,they

are
the

only
m

inority
cases.

A
nd

not

even
they

supportG
insberg’s

position.

G
insberg

suggests
thatin

P
ope,supra,

879
A

.2d
735,the

N
ew

H
am

pshire
Suprem

e
C

ourtupheld
a

perpetuallease
w

ith
term

s

analogous
to

those
in

the
C

onservator
Lease.

(R
B

/X
A

O
B

54.)
Thatis

incorrect.
P

ope
specifically

explained
thatit

did
notaddress

a
perpetual

lease—
instead,P

ope
considered

the
rightto

autom
atic

renew
als:

“O
n

appeal,the
parties

do
notchallenge

the
trialcourt’s

ruling
thatthe

1998
lease

agreem
entdid

notconferupon
the

defendantthe
rightto

perpetualrenew
als.”

(879
A

.2d
atp.740;

see
also

P
ope

v.Lee
(N

.H
.

2005)

885
A

.2d
427,427-428

[in
granting

reconsideration
in

part,
courtclarified

thatthe
only

issue
addressed

w
as

the
rightto

autom
atic

renew
als

w
ithout

the
need

for
additionalw

ritings,
nota

perpetuallease].)

E
ven

ifP
ope’s

discussion
o
fautom

atic
renew

alrights
could

be

analogized
to

a
disputed

perpetuallease,G
insberg

stillgets
P

ope
w

rong.

A
very

recentN
ew

H
am

pshire
Suprem

e
C

ourtopinion
explains

the
flaw

s
in

G
insberg’s

analysis
o
fP

ope.
W

inecellarF
arm

,
Inc.

v.H
ibbard

(July21,

2011)
_N

.H
.

_[2011
W

L
2976753,

at*1
,7

](W
inecellar),

considered

a
lease

stating
thatthe

tenantcould
cultivate

and
harvesthay

on
the

6



landlord’s
property

“in
perpetuity.”

W
inecellarheld

thatdespite
the

“in
perpetuity”

language,the
lease

did
notestablish

a
disfavored

perpetual

leasehold
in

view
o
fthe

totality
o
fcircum

stances.
(Id.

at*7..8.)
For

exam
ple,as

is
true

here,the
W

inecellar
tenant’s

consideration
forthe

property
w

as
m

eager
and

the
tenantm

ade
no

show
ing

thata
“bona

fide

purchaser”
seeking

to
buy

the
farm

“w
ould

be
w

illing
to

do
so

in
lighto

f

the
existence

o
fthe

H
aying

A
greem

ent.”
(Id.

at
*~

[tenantrendered

services
in

exchange
foruse

o
fproperty

butpaid
no

rentorproperty
taxes].)

A
nd

W
inecellar’s

concerns
aboutrestraints

on
alienation

are
equally

valid

here.
(Id.

at*7
8

)

W
inecellar

distinguished
Pope:

U
nlike

W
inecellar,the

P
ope

lease

“established
a

lease
paym

entbased
on

the
applicable

consum
erprice

index,

and
included

clauses
governing

rentalincreases,
adjustm

ents
and

taxes.”

(Id.
at*8,

citing
P

ope,supra,atpp.
737-741.)

For
exam

ple,the
P

ope
lease

expressly
provided

for
an

autom
atic

annualrentincrease
o
f3.5%

.

(Pope,supra,
879

A
.2d

atp.
739.)

P
ope

concluded
thatthe

dependable

incom
e

stream
m

ightbe
attractive

to
a

prospective
purchaser.

(W
inecellar,

supra,at*8,
citing

P
ope,supra,atp.

745.)
B

utthat’s
nottrue

in
our

case.

A
lthough

the
C

onservator
Lease

does
have

a
rentescalation

clause
tied

to

the
C

onsum
erP

rice
Index,

it’s
capped

ata
num

berso
low

as
to

renderit

alm
ostvalueless

to
the

landlord—
and

even
thatm

eagerrentincrease
kicks

in
only

once
every

five
years,notannually

as
in

P
ope.

(4
A

A
823,¶

1.)

Thatm
eans

thatG
insberg

is
m

uch
m

ore
like

the
W

inecellartenantthan
the

P
ope

tenant:
H

er
grossly

under-m
arketrentdestroys

the
property’s

com
m

ercialvalue.
(See

4
R

T
463-464;butsee

5
R

T
787-788

[sustaining

objections
to

evidence
regarding

fairm
arketrent].)

7



G
insberg’s

reliance
on

P
echenik

is
flaw

ed,too.
(R

B
IX

A
O

B
53-54.)

G
insberg

om
its

a
cornerstone

o
fFechenik’s

reasoning:
“W

estV
irginia

law

disfavors
perpetualleases,butdoubçfulquestions

w
illusually

be
construed

in
favor

o
fthe

lessee.”
(205

S
.E

.2d
atp.

815,italics
added.)

C
alifornia

law

is
explicitly

contrary:
U

nlike
W

estV
irginia,

ourcourts
“w

ill”
construe

am
biguous—

butpurportedly
perpetual—

lease
renew

allanguage
“as

im
porting

butone
renew

al.”
(B

ecker,supra,55
C

aLA
pp.

atp.700,italics

added.)

3.
G

insberg’s
reliance

on
C

alifornia
decisions

that

consider
the

rule
againstperpetuities

is
m

isplaced.

A
lso

off-base
is

G
insberg’s

discussion
o
fB

ecker
and

C
alifornia

cases
thatanalyze

perpetualleases
underthe

rule
againstperpetuities.

(R
B

IX
A

O
B

36-38,43-44.)

First,
G

am
son

never
“assert[ed]”

thatB
eckerdoes

not“apply
to

this

case.”
(R

B
/X

A
O

B
43,

citing
A

O
B

44-45.)
To

the
contrary,

G
am

son

provided
the

C
ourtw

ith
the

factualcontextunderlying
the

dispute
in

B
ecker

and
explained

thatthe
rule

announced
in

B
eckernotonly

governs

(or“applies”)
here,butdictates

thatG
am

son
prevailas

a
m

attero
flaw

.

(A
O

B
19,20,43-46.)

W
here

B
eckerdoes

not“apply”
is

in
its

factual

analysis
regarding

the
particularlease

considered
there.

B
utthat’s

because

o
ffactualdifferences

betw
een

B
ecker’s

oil-and-gas
lease

and
the

com
m

erciallease
here—

notdifferences
in

legalprinciples.

Second,G
insberg

m
isunderstands

case
law

interpreting
the

significance
o
fB

ecker’s
oil-and-gas

lease
context.

(R
B

/X
A

O
B

38
&

43,

citing
Fisher

v.P
arsons

(1963)
213

C
al.A

pp.2d
829,

841
(Fisher).)

The

8



cited
portion

o
fFisher

concerns
only

the
question

o
fw

hetherthere
is

a
difference

betw
een

oil-and-gas
leases

and
otherleasesforpurposes

o
f

applying
the

rule
againstperpetuities,

an
issue

notpresenthere
(Fisher

rejected
application

o
fthe

rule
to

leases).
(213

C
al.A

pp.2d
atp.

841.)

M
ore

to
the

point,Fisher
leftno

doubtaboutits
holding

by
“em

phasiz[ing]”

that“w
e

do
notdealw

ith
an

option
forperpetualrenew

alhere.”
(Ibid.)

F
inally,

G
insberg’s

reliance
on

tw
o

additionalrule-against

perpetuities
cases

is
sim

ilarly
m

isplaced:
S

haverv.
C

lanton
(1994)

26
C

al.A
pp.4th

568
(Shaver)

and
E

pstein
v.Zahloute

(1950)
99

C
al.A

pp.2d

738
(E

pstein).
(R

B
/X

A
O

B
36-38,43-44.)

Throughoutthese
proceedings,

G
insberg

has
claim

ed
thatS

haver
is

controlling
authority

because
that

decision
supposedly

considered
and

rejected
a

challenge
to

a
lease’s

perpetualrenew
allanguage.

(See,
e.g.,R

B
/X

A
O

B
36-38,43-44;

1
A

A
196,

239,247-250;
2

A
A

272-274,
333;2

R
T

B
-4,B

-b—
B

-I1,5.)
That’s

just

notso.
A

s
S

haver
explained,

“[a
ltissue

is
w

hether
a

lease
am

endm
ent

w
hich

providesfo
rperpetualoptions

to
renew

is
void

because
itviolates

the

rule
[againstperpetuities].”

(26
C

al.A
pp.4th

atp.
571,italics

added.)

E
pstein

ruled
on

the
sam

e
issue.

(99
C

al.A
pp.2d

atp.
739.)

N
either

case

interpreted
lease

language:
The

perpetualnature
o
fthe

leases
w

as
a

given

in
each.

N
onetheless,G

insberg
led

the
trialcourtastray

by
claim

ing
that

S
haverupheld

a
perpetualrenew

alclause
based

on
an

analysis
o
fthe

lease’s
language.

(E.g.,2
R

T
18-19,24,33-34,37,40-42.)
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4.
T

aken
as

a
w

hole,the
C

onservatorLease
evinces

an
intentto

create
a

short-term
com

m
erciallease.

Its
language

is
inconsistentw

ith
an

intentto
create

a
perpetuallease.

a.
G

insberg
cannotshow

thatthe
C

onservator

Lease
is

unam
biguously

perpetual.

G
insberg

argues
thatthe

C
onservator

Lease
is

unam
biguously

perpetual.
(R

B
/X

A
O

B
32-43.)

H
er

argum
ents

are
notpersuasive.

P
lain

language.
The

renew
allanguage

does
notbearthe

hallm
arks

o
fan

unam
biguous

renew
alclause.

(See
R

B
/X

A
O

B
32-33.)

For
exam

ple,

the
provision

in
B

ecker—
the

only
on-pointC

alifornia
decision—

is

m
arkedly

different.
There,the

lease
gave

the
tenantthe

“righto
frenew

al

for
a

fbrther
term

o
ften

years
atthe

end
o
fsuch

term
,

or
atthe

end
o
fany

subsequentterm
fo

r
w

hich
it

m
ay

be
renew

ed.”
(55

C
al.A

pp.
atp.

699,

italics
added.)

The
C

onservator
Lease

does
notreferto

a
“subsequent”

or

laterrentalterm
.

It
says

only
thatG

insberg
has

the
rightto

renew
:

“Tenant

shallhave
the

option
to

extend
the

term
o
fthe

lease
for

additionalfive
year

periods
upon

the
sam

e
term

s
and

conditions
contained

in
the

lease.”
(4

A
A

823,¶
1.)

A
lthough

this
language

m
ightsuggestpluralrenew

als,itis
not

nearly
as

explicitas
B

ecker’s
reference

to
“any

subsequentterm
”

and
also

lacks
otherindicia

o
fperpetualleases.

Thatis
w

hy
the

trialjudge
w

ho

initially
presided

overthis
case

(Judge
Ferns)

found
the

renew
allanguage

am
biguous.

(2
A

A
28

1-283.)

C
rossed-outlease

provisions.
G

insberg
suggests

thatcrossing
out

som
e

o
fthe

preprinted
lease

provisions
evinces

an
intentto

create

10



a
perpetuallease.

(R
B

/X
A

O
B

33-35.)
H

ardly.
C

rossing
outprovisions

says
nothing

aboutthe
am

biguity
in

the
renew

allanguage—
itshow

s
only

thatthe
parties

signed
a

lease
w

ith
term

s
differing

from
the

stationery-store

preprinted
lease

term
s.

S
tationery-store

form
~cboilerplate

term
s.

G
insberg

argues
that

som
e

o
fthe

m
ostboilerplate

term
s

o
fa

stationery-store
lease

form
evince

an
intentto

create
a

perpetuallease.
(R

B
/X

A
O

B
35,41,42.)

For
exam

ple,

she
says

w
ithoutexplanation

thatthe
use

o
fthe

defined
tenm

s
“Landlord”

and
“T

enant”
(4

A
A

815)
instead

o
fthe

parties’propernam
es

“expresses

the
intentthatthe

Parties
agreed

thatG
insberg

and
E

den
shallhave

a
perpetualrenew

alright”
(R

B
/X

A
O

B
3

5
%

1
B

utifthis
w

ere
correct,

every

form
lease

w
ould

create
the

disfavored
and

rare
perpetuallease.

That

cannotbe—
and

is
not—

right.

C
apitalim

provem
ents.

The
C

onservator
Lease

states
thatG

insberg

loaned
G

am
son

$11,950
for

capitalim
provem

ents;
G

insberg
testified

that

the
totalw

as
around

$30,000.
(4

A
A

823,¶
3;

3
R

T
238.)

R
egardless

o
f

the
am

ount,the
C

onservatorLease
entitled

G
insberg

to
deductfrom

herrent

notonly
the

specified
$11,950

butalso
any

additionalam
ounts

spenton

“[o]ther
criticalrepairs.”

(4
A

.A
823,¶

3;butsee
3

R
T

239:22-240:9

G
insberg’s

otherexam
ples

o
fprovisions

purportedly
evincing

an
intent

to
create

a
perpetuallease

are
sim

ilarly
flaw

ed,
including

herreliance
on

standard
lease

provisions
aboutheirs

and
assigns

and
subordination.

(R
B

/X
A

O
B

35,42;4
A

A
819-821,¶~J

14,
18,

19.)
A

nd,
contrary

to
her

contention,a
purchase

option
(like

the
one

included
in

the
C

onservator
Lease,4

A
A

824,¶
6)

is
com

m
on

and
it

does
notreflecta

“long-term
interestin

the
Leased

P
rem

ises.”
(R

B
IX

A
O

B
41;

see
S

paulding
v.

Y
ovino

Young
(1947)

30
C

al.2d
138,

141
[purchase

option
is

“com
m

only
found

in
a

lease”].)

11



[G
insberg

apparently
only

took
the

benefito
fthe

initial$11,950].)
In

any

case,the
$11,950

loan
w

as
nothing

m
ore

than
a

rentreduction
for

eight

m
onths.

(See
4

A
A

823,¶
3

[$11,950
loan

to
be

offsetby
$1,500

m
onthly

rentreductions].)
Since

G
insberg

w
as

reim
bursed

for
the

$11,950
loan

through
the

rentreductions,her
capitalinvestm

entw
as

atm
ost$18,050,not

$30,000.Y
etG

insberg
claim

s
thatthe

very
short-term

$11,950
loan

plus

the
alleged

$18,050
capitalinvestm

entdem
onstrate

thatshe
w

ould
nothave

agreed
to

a
lease

conferring
a

single
renew

al,especially
given

thatthe

R
ubinfeld

Lease
w

ith
G

am
son’s

father
conferred,

atm
ost,

a
base

five-year

term
plus

five
five-year

options.
(R

B
/X

A
O

B
3
9
-4

0
j2

The
argum

ent

doesn’tw
ork.

For
one

thing,
G

insberg
concedes

thatshe
undertook

the

$11,950
w

orth
o
frepairs

before
signing

the
C

onservatorLease
(3

R
T

236:5-13,238:2-15;
1

A
A

46-47,¶flj7-12
[firstam

ended
com

plaint);

R
B

IX
A

O
B

39)—
therefore,

hersupposed
$11,950

loan
w

as
notgiven

in

consideration
forthe

C
onservatorLease,butratherw

as
given

w
hile

the

R
ubinfeld

Lease
w

as
stillin

effect.
For

another,
even

overlooking
this

faulty
factualprem

ise,G
insberg’s

conclusion
is

hardly
obvious

and
it

certainly
is

notcom
pelling

evidence
o
faperpetuallease.

M
ostim

portantly,

herargum
entdoes

nothing
to

dispelthe
C

onservator
Lease’s

am
biguity

precluding
a

perpetuallease.

2
G

insberg
m

isstates—
yetagain—

G
am

son’s
argum

ent,w
hich

is
that

G
insberg

is
entitled

to
only

one
renew

alas
a

m
atter

o
flaw

.
G

am
son

does
notargue

thatthe
C

onservator
Lease

unam
biguously

confers
only

a
single

renew
al.

12



b.
G

insberg
has

notrebutted
G

am
son’s

analysis

show
ing

thatthe
C

onservator
Lease

taken
as

a
w

hole
is

inconsistentw
ith

a
perpetuallease.

G
am

son
dem

onstrated
thatthe

C
onservatorLease

taken
as

a
w

hole
is

inconsistentw
ith

a
perpetualrenew

alright.
(A

O
B

24-40.)
G

insberg’s

responses
(R

B
IX

A
O

B
44-49)

are
facially

unavailing.
A

tm
ostthey

are

argum
ents—

and
notvery

good
ones

(for
instance,the

suggestion
that“etc.”

is
som

ehow
notam

biguous,R
B

/X
A

O
B

45)—
w

hy
G

am
son’s

reading
o
fthe

Lease
as

a
w

hole
does

notnecessarily
establish

thatthe
C

onservator

Lease’s
cannotbe

perpetual.
B

utunlike
G

insberg,
w

e
acknow

ledge
thatthe

C
onservatorLease’s

renew
allanguage

is
am

biguous
and

thatthe
renew

al

provision
m

ustbe
interpreted

in
conjunction

w
ith

allo
fthe

lease
term

s.

(See
C

iv.
C

ode,§
1641

[“T
he

w
hole

o
fa

contractis
to

be
taken

together,
so

as
to

give
effectto

every
part,ifreasonably

practicable,
each

clause
helping

to
interpretthe

other”].)
W

hile
one

m
ightfm

d
som

e
o
fthe

clauses
w

e

discuss
in

a
perpetuallease,

one
w

ouldn’texpectto—
and

collectively
it

w
ould

be
alm

ostunthinkable.
This

m
eans

thatview
ed

as
a

w
hole,

the

C
onservatorLease

cannotbe
construed

as
perpetual.

O
ne

o
fG

insberg’s
argum

ents,how
ever,

is
w

rong
as

a
m

atter
o
flaw

:

herargum
entregarding

the
paym

ento
fdocum

entary
transfertaxes.

(R
B

/X
A

O
B

49.)
The

opening
briefexplained

thatunlike
true

long-term

leases,the
C

onservatorLease
does

notallocate
liability

for
docum

entary

transfertaxes.
(A

O
B

40.)
G

insberg
responds

that“[d]ocum
entary

transfer

taxes
are

considered
realproperty

taxes
and

assessm
ents”

and
thatG

am
son

is
responsible

forrealproperty
taxes

underthe
C

onservatorLease.

(R
B

/X
A

O
B

49.)
N

otso:
A

“[docum
entary]

transfertax
[is]

a
tax

on
the

13



exercise
o
fthe

rightorprivilege
o
ftransferring

property
and

nota
tax

on

realproperty
.
“

(C
ity

o
fH

untington
B

each
v.

S
uperior

C
ourt(1978)

78
C

aLA
pp.3d

333,340,italics
added.)

G
insberg’s

authority
is

notto
the

contrary.
Thr(fty

C
orp.

v.
C

ounty

o
fL.A

.
(1989)

210
C

al.A
pp.3d

881,
884-886,held

thatthe
term

“realty

sold”
as

used
in

the
docum

entary
transfertax

statute
(R

ev.
&

Tax.
C

ode,

§
11911)

includes
long-term

leaseholds.
Ifanything,

T
hrjfty

illustrates
w

hy

long-tenn
leases

allocate
liability

for
docum

entary
transfertaxes:

The

creation
o
fsuch

a
leasehold

triggers
significanttax

consequences.
(Itis

unclearw
hy

G
insberg

cites
E.

G
ottschalk

&
Co.,Inc.

v.
C

ounty
ofM

erced

(1987)
196

C
al.A

pp.3d
1378,w

hich
says

nothing
aboutdocum

entary

transfertaxes—
itdoesn’teven

contain
the

phrase.)

5.
C

ode
ofC

ivilP
rocedure

section
1864

does
not

trum
p

the
m

ore
specific

rule
governing

the

interpretation
ofam

biguous
renew

allanguage

purportedly
creating

a
perpetuallease.

G
insberg

leads
o
ffherrespondent’s

briefby
resorting

to
an

obscure

rule
o
fcontractconstruction:

C
ode

o
fC

ivilProcedure
section

1864

(section
1864),w

hich
applies

“w
hen

differentconstructions
o
fa

provision

are
otherw

ise
equally

proper”—
in

otherw
ords,

ifotherrules
o
fcontract

construction
do

notresolve
an

am
biguity,

then
the

am
biguous

term
should

be
interpreted

in
favor

o
fthe

party
benefitted

by
the

term
.

(R
B

/X
A

O
B

31-

14



32.)~
B

y
its

very
language,section

1864
cannotsupplantthe

specific
rule

thatam
biguous

renew
allanguage

is
deem

ed
to

confer
only

a
single

renew
al.

Thatrule
m

eans
thatthere

are
no

am
biguities

to
be

resolved:
The

finding
o
f

am
biguity

is
itselfdispositive.

A
nd

even
ifthe

am
biguity

did
have

to
be

resolved,
sectioh

1864
w

ould
notcom

e
into

play
unless

the
established

rules

o
finterpretation

failed.
(C

f.
Troyk

v.Farm
ers

G
roup,

Inc.
(2009)

171
C

al.A
pp.4th

1305,
1332,lii.

15
[“W

e
conclude

that(the)
generalrule

o
f

construction
o
fcontracts

does
notsupersede

the
m

ore
specific

statutory

requirem
entfor

disclosure
in

insurance
policies

setforth
in

(Insurance

C
ode)

section
381,

subdivision
(f)”].)

B
uthere,they

do
notfail—

they

negate
any

perpetualinterpretation.

The
case

G
insberg

cites,M
itchellv.E

xhibition
Foods,Inc.

(1986)

184
C

al.A
pp.3d

1033,illustrates
section

1864’s
lim

ited
application.

M
itchelllooked

to
section

1864—
w

hich
itterm

ed
“one

o
fthe

less
fam

iliar

canons
o
fconstruction”—

only
because

the
m

eaning
o
fthe

am
biguous

lease

term
could

notbe
nailed

dow
n

by
the

provision’s
“express

language”
orthe

S
ection

1864
states

in
fill:

“W
hen

the
term

s
o
fan

agreem
enthave

been
intended

in
a

differentsense
by

the
differentparties

to
it,

thatsense
is

to
prevailagainsteitherparty

in
w

hich
he

supposed
the

otherunderstood
it,

and
w

hen
differentconstructions

o
fa

provision
are

otherw
ise

equally
proper,thatis

to
be

taken
w

hich
is

m
ostfavorable

to
the

party
in

w
hose

favorthe
provision

w
as

m
ade.”
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“generalrules”
o
fcontractconstruction.

(184
C

al.A
pp.3d

atpp.
1041-

1043.)~O
ur

case
is

different:
Because

B
eckercontrols

the
interpretation

o
f

the
C

onservator
Lease’s

am
biguous

renew
allanguage,and

because
other

rules
o
fconstruction

also
apply,

section
1864

is
irrelevant.

B
.

N
o

S
tatute

O
fLim

itations
B

ars
G

am
son’s

C
ross-A

ction

S
eeking

D
eclaratory

R
eliefO

n
The

M
eaning

O
fThe

C
onservator

Lease’s
R

enew
alLanguage.

1.
G

am
son’s

declaratory
re

lie
fclaim

s
are

governed
by

a
four-year

lim
itations

period
because

her
cross-

action
arises

from
a

dispute
aboutthe

m
eaning

of

the
C

onservator
Lease’s

renew
allanguage.

The
gravam

en
o
fa

claim
dictates

the
operative

lim
itations

period.

(San
F

ilippo
v.

G
r!fflths

(1975)
51

C
al.A

pp.3d
640,644-645.)

The

declaratory
judgm

entclaim
s

atissue
in

this
appealadd

up
to

an
“action

upon”
the

m
eaning

o
fthe

C
onservatorLease’s

renew
allanguage.

(See
generally

I
A

A
131-134,¶~

7-23.)
The

four-yearlim
itations

period

therefore
governs.

(See
C

ode
C

iv.
Proc.,§

337,subd.
(1)

[“action(s)
upon

any
contract,obligation

orliability
founded

upon
an

instrum
entin

w
riting”

m
ustbe

filed
w

ithin
fouryears

o
faccrualo

fclaim
];M

aguire
v.H

ibernia

‘~G
insberg’s

reliance
on

W
u

v.Interstate
C

onsolidated
Industries

(1991)
226

C
al.A

pp.3d
1511,is

m
isplaced.

W
u

did
nothold

thata
lease’s

renew
al

language
m

ustalw
ays

be
interpreted

in
the

tenant’s
favor

and
itsaid

nothing
aboutthe

interpretation
ofam

biguous
renew

allanguage.
In

W
u

there
w

as
no

doubtthatthe
lease

conferred
renew

aloptions.
W

u
sim

ply
considered

the
tenant’s

indisputable
rightto

renew
als

in
interpreting

the
lease’s

rent-escalation
clause.

(Id.
atpp.

1514-1515.)

16



Savings
&

Loan
Soc.

(1944)23
C

al.2d
719,

733-734
(M

aguire)
[sam

e

lim
itations

period
governs

contractaction
w

hetherparty
seeks

legalor

declaratory
relief]

•)S

B
utG

insberg
claim

s
thata

three-yearlim
itations

period
governs

because
the

“nature’
o
fG

am
son’s

claim
s

are
[sic]

thatin
1996

w
hen

G
am

son
signed

the
C

onservator
Lease,

G
am

son
‘did

notintend
to

create

options
in

perpetuity.’
(A

A
132:22-25.)”

(R
B

IX
A

O
B

64,citing
1

A
A

132,

¶
15(b).)

She
cites

a
single

phrase
from

the
third

am
ended

cross-com
plaint,

w
hich

she
takes

outo
fcontextand

gram
m

atically
alters,

to
contend

thatthe

“nature”
o
fG

am
son’s

cross-action
is

thatG
ainson

signed
the

C
onservator

Lease
by

m
istake

and
thatshe

did
notintend

to
create

a
perpetuallease.

B
ut

that’s
notw

hatthe
cross-com

plaintalleges.
Itsays,w

ith
the

relevant

language
underlined,

C
ross-C

om
plainant[G

am
son]

contends
thatthe

C
onservatorship

Lease
provides

for
one

only
[sic]

renew
alperiod

(w
hich

w
as

exercised
in

2001
and

expired
in

2006),and
thatthe

C
onservatorship

Lease
does

notprovide
for,

and
the

narties
did

notintend
to

create,

options
in

perpetuity.

(1
A

A
132,¶

15(b),underlining
added.)

In
context,

the
phrase

has
nothing

to
do

w
ith

“m
istake”—

itrather
alleges

thatthe
parties

did
notagree

to

a
perpetuallease.

G
insberg’s

theory
o
fthe

cross-action
m

ightbe
viable

ifthe
third

am
ended

cross-com
plaintalleged

thatthe
renew

alclause
w

as

~
See

1
A

A
208:16-20

(G
insberg

pleaded
a

statute
o
flim

itations

affirm
ative

defense).
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unam
biguously

perpetualbutthatG
am

son
m

istakenly
agreed

to
that

unam
biguous

clause.
Thatis

notthe
gravam

en
o
fG

am
son’s

operative

pleading
and

G
insberg’s

characterization
cannotbe

squared
w

ith
any

reasonable
reading

o
fit.

In
any

case,the
tussle

overthe
three-yearor

four-

yearlim
itations

period
is

notdecisive—
the

realissue
here

is
w

hen

G
am

son’s
causes

o
faction

accrued:
In

A
p

ril
1996

w
hen

the
parties

signed

the
C

onservator
Lease,

orin
A

p
ril2006

w
hen

G
insberg

breached
the

C
onservatorLease

by
holding

over.

2.
G

am
son’s

declaratory
re

lie
fcauses

ofaction
did

not

accrue
w

hen
she

signed
the

C
onservatorLease

in
1996;

indeed,
G

insberg’s
perpetuallease

theory

did
noteven

surface
u
n
tilafter

she
filed

this
action.

G
insberg

evidently
contends

thatG
am

son
knew

orshould
have

know
n

w
hen

executing
the

C
onservator

Lease
in

1996
thatG

insberg
w

ould

dispute
the

m
eaning

o
fits

renew
allanguage

ten
years

later.
(See

R
B

IX
A

O
B

67
[arguing

thatG
am

son’s
declaratory

judgm
entclaim

s
concern

the
“actualw

ords
o
fthe

R
enew

alC
lause,”

ratherthan
G

insberg’s
breach

o
f

the
C

onservatorLease].)
A

ccording
to

G
insberg,the

lim
itations

period

therefore
began

to
run

in
1996—

not2006,w
hen

she
breached

the

C
onservatorLease

by
holding

over.
(R

B
/X

A
O

B
64-67.)

B
uta

contractclaim
accrues

upon
the

breach—
notexecution—

ofthe

contract.
A

ny
otherrule

w
ould

be
unw

orkable:

[It]
w

ould
require

the
filin

g
o
fa

declaratory
reliefaction

w
henever term

s
o
fa

contractrevealed
the

slightesthinto
f

disagreem
ent.

A
fter

signing
any

contract,parties
w

ould
have

18



to
conjure

up
every

im
aginable

hypotheticalground
for

fliture

disagreem
entand

then
decide

w
hetherto

sue
im

m
ediately

or

to
risk

losing
theftrights

if
an

actualdisagreem
enterupts

m
ore

than
fouryears

later.
There

is
no

reason
to

encourage,

m
uch

less
require,

thatsorto
fprem

ature
litigation.

(G
arver

v.B
race

(1996)
47

C
ai.A

pp.4th
995,

1000-1001
(G

an’er)

[declaratory
reliefclaim

regarding
prom

issory
note’s

pre-paym
entpenalty

accrued
w

hen
penalty

im
posed,notupon

execution
o
fnote];N

iles
v.Louis

H
.

R
apoport&

Sons,Inc.
(1942)

53
C

al.A
pp.2d

644,
651

[“T
he

statute
o
f

lim
itations

does
notbegin

to
run

from
the

tim
e

o
fm

aking
a

contract,but

com
m

ences
from

the
tim

e
the

cause
ofaction

accrues.
(C

itations.)

The
statute

com
m

ences
as

o
fthe

date
o
fbreach

o
fthe

obligation”].)
Thatis

w
hy

a
claim

for
breach

o
fan

option
agreem

entaccrues
only

w
hen

the

option
is

ultim
ately

exercised—
notw

hen
the

option
is

agreed
to.

(See

N
ew

berger
v.R~7kind

(1972)
28

C
al.A

pp.3d
1070,

1077
[stock

option];

D
inkeispielv.N

ason
(1911)17

C
al.A

pp.
591,

600
[claim

forbroker’s

com
m

ission
accrued

w
hen

purchase
option

exercised].)

G
arver’s

concerns
are

particularly
apthere.

G
insberg

did
noturge

the
theory

thatthe
C

onservatorLease
confers

unlim
ited

renew
als

untilafter

filin
g

this
law

suit.
B

efore
then,her

conductshow
ed

thatshe
believed

that

the
C

onservator
Lease

conferred
no

m
ore

than
five

renew
als.

(See
C

ity
o
f

H
ope

N
at.M

edicalC
enterv.

G
enentech,

Inc.
(2008)

43
C

al.4th
375,393

[“A
party’s

conductoccurring
betw

een
execution

o
fthe

contractand

a
dispute

aboutthe
m

eaning
o
fthe

contract’s
term

s
m

ay
revealw

hatthe

parties
understood

and
intended

those
term

s
to

m
ean”).)
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•
In

A
p

ril
1997,

alm
osta

year
afterexecuting

the
C

onservator
Lease

and
long

before
a

dispute
overits

renew
allanguage

arose,G
insberg

proposed
revised

term
s

to
add

a
tenantand

to
“lim

it{]
ourlease

to
four

five

year
options.”

(1
S

A
A

955,¶
10

[G
insberg

declaration
in

opposition
to

G
am

son’s
sum

m
ary

judgm
entm

otion,
cited

atR
B

/X
A

O
B

62;
see

1
R

A

140,¶
10];

1
S

A
A

957;
1

S
A

A
966,¶

1
[exhibits

to
declaration].)

There
is

no
reasonable

scenario
underw

hich
G

insberg
w

ould
have

preem
ptively

asked
G

am
son

to
sw

ap
a

lease
w

ith
perpetualrenew

als
for

one
w

ith
only

20
years’

w
orth

o
frenew

als—
herrequestw

ould
only

m
ake

sense
if

she

believed
thatthe

C
onservator

Lease
already

conferred
som

ething
less

than

perpetualrenew
aloptions.

A
fter

all,G
insberg

herselfargues
thatshe

w
ouldn’thave

traded
a

lease
w

ith
five

renew
aloptions

for
one

w
ith

a
single

option.
(R

B
IX

A
O

B
40.)

•
In

N
ovem

ber2004,
G

insberg
again

com
m

unicated
herbeliefthat

the
C

onservatorLease
w

as
notperpetual,this

tim
e

w
riting

to
G

am
son:

“I
am

officially
giving

you
notice

thatI
am

exercising
m

y
nextoption

(2nd
o
f5)

to
extend

m
y

lease
for

the
next5

years,w
hen

the
currentoption

expires.”
(4

A
A

854-855.)

•
N

either
G

insberg’s
com

plaintnorherfirstam
ended

com
plaint

alleged
thatthe

C
onservatorLease

conferred
perpetualoptions.

(1
A

A

4-17,¶~J
12,

18,49;
1

A
A

46-58,¶~J
12,

16,
19,41.)

G
insberg

neverexplains
how

G
am

son
could

have
anticipated

a
contractdispute

in
1996

on
a

theory
thatG

insberg
herselfdidn’tthink

up

untilten
years

later.
(See

G
arver,supra,47

C
al.A

pp.4th
atpp.

1000-1001.)
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3.
G

am
son’s

declaratory
re

lie
fclaim

s
are

tim
ely

using

any
feasible

accrualdate:
A

p
ril2006,

N
ovem

ber
2004,or

D
ecem

ber
2003.

February
1,2006—

the
date

thatG
insberg

com
m

enced
her

action—
is

the
operative

filin
g

date
o
fG

ainson’s
cross-com

plaint.
(See

R
B

/X
A

O
B

65;

Liberty
M

utualInsurance
Co.

v.Fales
(1973)8

C
al.3d

712,
715,

fit
4.)

A
ccordingly,G

am
son’s

cross-action
w

as
tim

ely
undereither

any
possible

statute
o
flim

itations—
three

years
or

fouryears—
ifhercauses

o
faction

accrued
afterFebruary

1,2003.
A

s
w

e
now

dem
onstrate,they

did.

a.
G

am
son’s

declaratory
re

lie
fclaim

s
accrued

in
A

p
ril2006,w

hen
G

am
son

firstbecam
e

entitled
to

evictG
insberg.

Like
any

breach
o
fcontractclaim

,the
four-yearlim

itations
period

on

G
am

son’s
declaratory

judgm
entclaim

s
began

to
run

w
hen

those
claim

s

accrued.
(See

C
ode

C
iv.

P
roc.,§

312
[“C

ivilactions,w
ithoutexception,

can
only

be
com

m
enced

w
ithin

the
periods

prescribed
in

this
title,

afterthe

cause
o
faction

shallhave
accrued”];M

aguire,supra,23
C

al.2d
atp.

733-

734.)
A

declaratory
re

lie
fclaim

founded
on

a
contractdispute

accrues
for

lim
itations

purposes
w

hen
the

contractis
breached.

(U
nited

F
aq/Ic-

R
eliance

Insurance
Co.

v.D
iD

om
enico

(1985)
173

C
al.A

pp.3d
673,

677;

G
at-ver,supra,47

C
al.A

pp.4th
atpp.

1000-1001.)
A

dditionally,

a
declaratory

judgm
entaction

seeking
a

“determ
ination

o
fany

question
o
f

construction
orvalidity

arising
underthe

instrum
entor

contract”
is

viable

even
before

a
breach.

(C
ode

C
iv.

Proc.,§
1060;M

aguire,supra,23
C

al.2d

atp.
734.)
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U
nder

G
am

son’s
interpretation

o
fthe

C
onservatorLease,

G
insberg

breached
the

lease
in

A
p

ril2006,
w

hen
G

insberg’s
single

five-yearrenew
al

period
expired

and
G

insberg
refused

to
vacate.

A
tthatpoint,

G
am

son
w

as

entitled
to

evictheras
a

holdovertenant.
(See

C
ode

C
iv.

Proc.,§
1161,

subd.
I

[unlaw
fuldetainer];R

yland
v.A

ppelbaum
(1924)

70
C

aLA
pp.

268,

270.)
Thus,

G
insberg’s

A
pril2006

breach
o
fthe

C
onservatorLease

started

the
clock

on
the

four-yearlim
itations

period,
and

G
am

son’s
cross-action

w
as

tim
ely.

b.
A

t
m

ost,
events

before
A

p
ril2006

am
ounted

to
anticipatory

repudiations
thatdid

not

trigger
any

statute
oflim

itations—
and,

in
any

event,they
occurred

w
ith

in
the

lim
itations

period.

G
insberg

arguably
repudiated

the
C

onservatorLease’s
renew

al

provision
on

N
ovem

ber
11,2004—

w
hen

she
purportedly

exercised
the

“2nd
o
f5”

five-yearrenew
aloptions

and
said

thatshe
w

ould
notvacate

the

prem
ises

w
hen

the
C

onservator
Lease

expired
in

A
pril2006.

(4
A

A

854-855.)
N

ovem
ber

2004
w

as
therefore

the
earliestthatG

am
son

could

have
stated

a
viable

anticipatory
breach

claim
—

m
eaning

that

N
ovem

ber2004
is

the
very

earliestthatthose
claim

s
could

have
accrued

for

lim
itations

purposes.
(See

C
avalliv.M

acaire
(1958)

159
C

al.A
pp.2d

714,

718;F
itzgerald

v.Frovines
(1951)

102
C

al.A
pp.2d

529,
539.)

B
utjustbecause

G
am

son
could

have
sued

G
insberg

for
anticipatory

breach
in

N
ovem

ber2004
does

notm
ean

thatshe
had

to
sue

then.
G

am
son

had
the

option
ofeithersuing

im
m

ediately
or

w
aiting

untilG
insberg

refused

22



to
vacate

w
hen

the
C

onservator
Lease

expired
in

A
pril2006.

(See
R

otnano

v.R
ockw

ellIntern.,
Inc.

(1996)
14

C
al.4th

479,488-489.)

In
any

event,
even

if
G

insberg’s
N

ovem
ber2004

conducttriggered

the
lim

itations
period,

G
am

son’s
cross-action

w
as

tim
ely

filed
15

m
onths

later
on

February
1,2006.

G
insberg

suggests
a

third
alternative

accrualdate:
D

ecem
ber2003,

w
hen

G
am

son
firsthad

notice
thatthere

m
ighthave

been
som

ething

“w
rong”

w
ith

the
C

onservator
Lease.

(R
B

/X
A

O
B

65
&

67,citing

4
R

T
458-459.)

E
ven

assum
ing

thatG
am

son
w

as
vaguely

aw
are

o
f

a
problem

w
ith

the
C

onservatorLease
as

ofD
ecem

ber
2003,hercontract

claim
s

nonetheless
did

notaccrue
atthattim

e.

First,
a

contractclaim
accrues

for
statute

o
flim

itations
purposes

upon
breach—

before
then,p

la
in

tiffhas
sustained

no
injury

and
therefore

has
no

cause
o
faction.

(M
cC

askey
v.

C
aL

State
A

utom
obile

Assn.
(2010)

189
C

al.A
pp.4th

947,
957-962;

C
leveland

v.InternetS
pecialties

W
est,Inc.

(2009)
171

C
al.A

pp.4th
24,

31-32
(C

leveland).)
G

am
son’s

declaratory

judgm
entclaim

s
therefore

did
notaccrue

untilA
pril2006.

(See
pp.

18-20,

ante.)

Second,this
C

ourthas
expressly

rejected
an

interpretation
o
fthe

discovery
rule

thatw
ould

accelerate
the

running
o
fthe

lim
itations

period:

The
“discovery

rule
m

ay
extend

the
statute

o
flim

itations,butit
cannot

decrease
it,

and
a

statute
o
flim

itations
does

notaccrue
untila

cause
o
f

action
is

‘com
plete

w
ith

allo
fits

elem
ents,’including

injury.
[C

itation.]”

(C
leveland,supra,

171
C

al.A
pp.4th

atp.32.)
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Finally,
even

ifthe
lim

itations
period

did
begin

to
run

in

D
ecem

ber2003,
G

am
son’s

cross-action
w

as
stilltim

ely
filed

just26
m

onths

later,
on

February
1,2006.

G
insberg’s

theories
thatG

am
son’s

contractclaim
s

are
governed

by

a
three-yearlim

itations
period

and
thatthose

claim
s

accrued
in

1996
are

untenable.
G

am
son’s

cross-action
is

notbaned
by

any
statute

o
f

lim
itations.

H
.

IF
T

H
E

C
O

U
R

T
D

O
E

S
N

O
T

O
R

D
E

R
JU

D
G

M
E

N
T

IN

G
A

M
S

O
N

’S
F

A
V

O
R

,IT
S

H
O

U
LD

R
E

M
A

N
D

F
O

R
A

T
R

IA
L

L
IM

IT
E

D
T

O
T

H
E

IN
T

E
R

P
R

E
T

A
T

IO
N

O
F

T
H

E
R

E
N

E
W

A
L

LA
N

G
U

A
G

E
A

N
D

R
E

LA
T

E
D

M
A

T
T

E
R

S
.

A
.

T
here

Is
N

o
B

asis
F

or
G

insberg’s
R

equestF
or

A
N

ew

T
ria

lO
n

C
om

pensatory
D

am
ages.

Ifthe
C

ourtrem
ands

forreconsideration
o
fthe

renew
allanguage,

then
the

trialshould
be

lim
ited

to
thatsingle

issue.
G

insberg
is

notentitled

to
a

new
trialon

com
pensatory

dam
ages.

(See
R

B
/X

A
O

B
68;

C
ode

C
iv.

Proc.,§
43

[review
ing

court“m
ay

affirm
,reverse,

orm
odif~’anyjudgm

ent

or
orderappealed

from
,

and
m

ay
directthe

properjudgm
entor

orderto
be

entered,or
directa

new
trialor

furtherproceedings
to

be
had”].)

G
insberg

does
notclaim

any
enor

in
the

trialo
fhercom

pensatory

dam
ages

claim
s,nor

could
she

credibly
do

so.
She

gotthe
bestpossible

trialon
thatsubject,w

ith
no

restrictions
on

evidence
aboutthe

source
or

am
ounto

fherclaim
ed

dam
ages.

A
nd

because
o
fthe

trialcourt’s

m
isinterpretation

o
fthe

C
onservatorLease,she

could
even

seek
reliefon
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the
basis

o
fG

am
son’s

efforts
to

getherto
sign

a
new

lease.
(See,e.g.,

3
R

T
246-269,

340-342
[G

insberg
testified

thatlucrative
sublease

w
as

delayed
because

G
am

son
insisted

thatG
insberg

firstagree
to

a
new

lease

w
ith

less
advantageous

term
s,including

no
renew

aloptions];
3

R
T

319-321

[G
insberg

testified
thatG

am
son

refused
to

rem
ove

a
“for

lease”
sign

from

the
building

unless
G

insberg
signed

a
new

lease];3
R

T
345-346

[G
insberg

testified
thatG

am
son

refused
to

allow
G

insberg
to

repairherinterior
floor

unless
she

signed
a

new
lease];4

R
T

454-464
[G

am
son

cross-exam
ined

aboutherefforts
to

enterinto
new

lease
w

ith
G

insberg).)
B

estofallfor

G
insberg,

on
this

issue
G

am
son

w
as

defenseless,because
the

trialcourt

barred
herfrom

explaining
w

hy
she

w
anted

G
insberg

to
sign

a
new

lease—
thatis,G

am
son

could
notadduce

evidence
o
fhergood-faith

belief

thatthe
C

onservatorLease
w

ould
expire

in
A

pril2006.
(See,e.g.,5

R
T

743-745
[sustaining

objections
to

G
ainson

testim
ony];

5
R

T
787-788

[sustaining
objections

to
testim

ony
o
fG

am
son’s

realestate
law

yer
Saul

Jaffe];
see

also
5

R
T

737
[G

am
son’s

triallaw
yer

explaining
the

relevance
o
f

such
testim

ony];4
R

T
454-457

[striking
G

am
son’s

cross-exam
ination

testim
ony

aboutC
onservatorLease

term
s].)

In
effect,

G
insberg

seeks
a

reversaldespite
the

absence
o
ferror—

an
im

perm
issible

result.
(See

M
ancuso

v.S
outhern

C
aL

E
dison

Co.
(1991)

232
C

al.A
pp.3d

88,
106

[rem
anding

for
lim

ited
retrialon

defendant’s

liability,butnotthe
am

ounto
fdam

ages
aw

arded
in

firsttrial];
accord,

S
oils

v.
O

ij,fIelds
Trucking

Co.
(1979)

90
C

al.A
pp.3d

349,
355;

G
ilm

ore
v.

C
asw

ell(1924)
65

C
al.A

pp.
299,305-306.)

G
insberg’s

im
proper

requestfor
a

retrialon
com

pensatory
dam

ages,

how
ever,

does
notaffecthow

the
C

ourtshould
rule

on
G

am
son’s

appeal.
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Thatis,if
the

C
ourtconcludes

thatthe
C

onservator
Lease’s

renew
al

language
is

am
biguous,

butchooses
notto

enterjudgm
entin

G
am

son’s

favor,then
the

C
ourtm

ustrem
and

for
a

new
trialon

the
m

eaning
o
fthe

am
biguous

renew
alcause.

A
new

trial—
entailing

the
thaicourt’s

consideration
o
fextrinsic

evidence
regarding

the
parties’intent—

w
ould

be

necessary
because

the
C

onservatorLease
is

facially
am

biguous
forthe

reasons
detailed

in
the

opening
brief.

B
.

The
T

ria
lC

ourt,N
otT

his
C

ourt,
S

hould
C

onsider

G
insberg’s

N
ew

A
nd

D
isputed

E
xtrinsic

E
vidence

A
rgum

ents
In

The
F

irstInstance.

The
C

ourtshould
also

rejectG
insberg’s

requestthatthe
C

ourtrely

on
hernew

,unsupported
factualargum

ents
to

uphold
the

trialcourt’s

m
isinterpretation

ofthe
C

onservator
Lease.

(See
R

B
/X

A
O

B
52-53,

59-

60.)6

G
insberg’s

unsupportedfa
ctu

a
lrepresentations

and
speculative

theories.
G

insberg
asserts

thatG
am

son
has

30
years

ofexperience
in

negotiating
leases

and
that,during

those
30

years,
(1)

she
once

proposed

a
lease

thatdid
notm

odif5rthe
preprinted

form
’s

renew
alterm

s

(a
D

ecem
ber2003

proposed
lease

thatw
as

notsigned
by

the
parties),

and

(2)
she

once
signed

a
lease

thatm
odified

preprinted
term

s
(the

1996

C
onservator

Lease).
(R

B
/X

A
O

B
52-53;

see
also

R
B

/X
A

O
B

9.)
G

insberg

also
represents

that“she
[m

eaning
G

am
son]

crossed
outthe

preprinted
form

6
Because

the
C

ourtdenied
G

insberg’s
m

otion
to

take
evidence

on
appeal,

w
e

do
notaddress,and

the
C

ourtshould
disregard,

G
insberg’s

argum
ents

thatare
based

on
lease

docum
ents

purportedly
betw

een
G

am
son

and
third

parties.
(R

B
/X

A
O

B
46,48,50-52.)

26



O
ption

to
E

xtend
clause

and
agreed

to
the

R
enew

alC
lause

in
the

[C
onservator]

Lease’s
A

ddendum
.”

(R
B

/X
A

O
B

52,italics
added.)

R
elying

on
these

“facts,”
G

insberg
concludes

(1)
thatG

am
son

w
as

aw
are

thatparties
can

electw
hetherto

m
odifS’preprinted

lease
renew

al

clauses,and
(2)

thatG
am

son
“understands

the
significance

o
fusing

differentrenew
allanguage

in
differentleases.”

(Thid.)
The

record
does

not

bear
outany

o
fG

insberg’s
factualrepresentations

or
speculative

conclusions,
and

because
these

issues
w

ere
nevertried,

she
is

entitled
to

no

favorable
appellate

presum
ptions.

M
oreover,

even
ifher“facts”

w
ere

true

(they’re
not),they

stillw
ouldn’t

add
up

to
the

requisite
“intent”

to
create

a
perpetuallease.

G
am

son
adm

ittedly
filled

in
the

blanks
in

the
proposed

D
ecem

ber2003
preprinted

lease
w

ith
her

ow
n

hand.
(4

R
T

459;2
R

A
320-

329
[exhibit60].)

B
utshe

testified
thatshe

could
notrecallits

term
s

and

that“[w
]hateverM

r.
S

knolick
[herlaw

yer
in

2003]putin
there

is
w

hathe

putin
there.”

(4
R

T
460.)

G
insberg

does
notcite

this
testim

ony—
even

though
itrebuts

hertheory
thatG

am
son

understands
the

“significance
o
f

using
differentrenew

allanguage
in

differentleases.”
(R

B
/X

A
O

B
52.)

G
insberg

tells
the

C
ourtthatG

am
son

“crossed
out”

the

C
onservatorLease’s

preprinted
renew

allanguage.
(Thid.)

B
utthere

is
no

evidence
thatG

anison
“crossed

out”
anything

on
the

C
onservator

Lease—
and

G
insberg

cites
none.

Instead,
G

insberg
directs

the
C

ourtto
the

C
onservatorLease

itseg
w

hich
does

notindicate
how

orw
hy

or
w

hen
the

renew
allanguage

w
as

m
odified.

(Thid.,
citing

2
B

A
294,301.)

G
insberg’s

representation
thatG

am
son

“crossed
out”

the
preprinted

renew
alclause

is

furtherundercutby
herow

n
respondent’s

btief,w
hich

relies
on

the
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allegation
in

G
am

son’s
firstam

ended
cross-com

plaintthatG
am

son
did

not

even
read

the
C

onservatorLease
before

signing
it.

(P.BIXAO
B

65,citing

1
R

A
5:27-6:1,

6:14-6:15.)
M

oreover,the
only

relevantrecord
evidence

is

G
am

son’s
testim

ony
thatG

insberg
asked

herto
sign

the
C

onservator
Lease

to
supersede

the
R

ubinfeld
Lease.

(5
R

T
735:4-9,

735:27-736:2.)

G
insberg

raises
these

theoriesfo
r

the
firsttim

e
on

appeal.

G
insberg

does
notdem

onstiate
thatshe

raised
these

argum
ents

in
the

trial

court.
(See

R
B

/X
A

O
B

52-53,
59-60.)

Therefore,
even

if
G

insberg
had

adm
issible

evidence
to

back
up

her
speculative

assertions
(she

doesn’t),
itis

the
trialcourt—

notthis
C

ourt—
thatm

ustconsiderherevidentiary

argum
ents

in
the

firstinstance.
(See

W
alsh

v.
W

alsh
(1941)

18
C

al.2d
439,

443,
quotingB

arlow
v.

F
rink(1915)

171
C

al.
165,

173.)

G
insberg

m
isstates

the
sign~cance

o
fherN

ovem
ber

11,2004

letter.
Ifextrinsic

evidence
is

relevantto
these

proceedings,then,contrary

to
G

insberg’s
representations,

herN
ovem

ber
11,2004

letterto
G

am
son

is

dispositive
in

G
am

son’s
favor.

(See
R

B
/X

A
O

B
59-60;4

A
A

854-855.)

In
thatletter,G

insberg
w

rote:
“I

am
officially

giving
you

notice
that

I
am

exercising
m

y
nextoption

(2nd
o
f5)

to
extend

m
y

lease
forthe

next

5
years,w

hen
the

currentoption
expires.”

(4
A

A
854-855.)

This
letterw

as

consistentw
ith

G
insberg’s

A
pril

1997
proposalthatG

am
son

sign
a

new

lease
to

replace
the

C
onservator

Lease—
she

proposed
a

lim
ited

num
ber

o
f

renew
aloptions,

som
ething

she
neverw

ould
have

offered
ifshe

already
had

a
perpetuallease.

(1
S

A
A

955,¶
10;

1
S

A
A

957;
1

S
A

A
966,¶

1.)

A
ccordingly,if

G
insberg’s

N
ovem

ber2004
letteris

to
play

any
role

in
this

appeal,
itm

ustbe
to

negate
herperpetuallease

claim
.

Thatis

28



because
itis

a
“cardinalrule

o
fconstruction

thatw
hen

a
contractis

am
biguous

oruncertain
the

practicalconstruction
placed

upon
itby

the

parties
before

any
controversy

arises
as

to
its

m
eaning

affords
one

o
fthe

m
ostreliable

m
eans

o
fdeterm

ining
the

intento
fthe

parties.”
(S

terling
v.

Taylor
(2007)

40
C

al.4th
757,772-773,internalquotation

m
arks

om
itted.)

G
insberg

argues
thatthis

interpretation
o
fthe

C
onservator

Lease—
herow

n
interpretation—

is
irrelevantbecause

by
N

ovem
ber

11,

2004,the
“controversy”

betw
een

the
parties

had
already

arisen.

(R
B

/X
A

O
B

60-61.)
B

utaccording
to

herb
rie

t
atthattim

e,
the

parties’

com
m

unications
prim

arily
(ifnotexclusively)

concerned
G

insberg’s
rent

and
requestto

sublet—
notrenew

aloptions.
(ibid.)

A
nd

even
ifthe

parties

had
discussed

the
C

onservatorLease’s
renew

allanguage
before

N
ovem

ber
11,2004,

G
insberg

hadn’tyetcontended
thatshe

w
as

entitled
to

a
perpetuallease—

she
didn’tadoptthatargum

entuntilsom
etim

e
after

filing
her

am
ended

com
plaintin

A
ugust2006.

(See
p.

20,ante.)
Perhaps

m
ostim

portantly,if
G

insberg
w

ere
right,

and
she

asserted
this

interpretation

afterthe
parties

w
ere

already
locked

in
a

dispute
aboutthe

m
eaning

o
fthe

renew
allanguage,then

herinterpretation
w

ould
be

entitled
to

m
ore—

not

less—
w

eight.
In

the
m

idsto
fthatdispute,

G
insberg

w
ould

have
been

highly
m

otivated
to

interpretthe
contested

language
in

the
lightm

ost

favorable
to

herposition,butthe
m

ostfavorable
interpretation

she
cam

e
up

w
ith

w
as

thatthe
C

onservator
Lease

conferred
a

base
term

plus
five

five-

yearoptions.

F
inally,

G
insberg’s

after-the-factspin
on

herN
ovem

ber
11,2004

repudiation
o
fthe

C
onservator

Lease
lacks

evidentiary
supportand

defies

com
m

on
sense.

She
tells

the
C

ourtthatthe
“letter,

atbest,states
only
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G
insberg’s

intentas
o
fN

ovem
ber

11,2004
to

exercise
her

‘2nd’
option

and

thatshe
intends

as
o
fN

ovem
ber

11,2004
to

exercise
‘5’

options.”

(R
B

/X
A

O
B

59-60,
citing

the
letterat2

R
A

360-361.)
In

otherw
ords,

in

N
ovem

ber2004,
G

insberg
gratuitously

chose
to

signalthatshe
w

ould
forgo

her
alleged

rightto
a

perpetuallease
in

favor
o
fone

w
ith

only
three

five-

yearrenew
als

rem
aining

(by
then,

G
insberg

had
already

exercised
tw

o
o
f

herpurported
five

options).
N

o
reasonable

ju
ry

w
ould

acceptsuch

a
notion—

”’[t]he
trier

o
fthe

facts
m

ay
notbelieve

im
possibilities.”

(G
affney

v.D
ow

ney
Savings

&
Loan

Assn.
(1988)

200
C

al.A
pp.3d

1154,

1168.)

III.

T
H

E
P

E
R

M
A

N
E

N
T

IN
JU

N
C

T
IO

N
F

A
ILS

A
S

A
M

A
T

T
E

R
O

F
LA

W
.

Instead
o
fresponding

to
G

am
son’s

challenges
to

the
injunction,

G
insberg

m
ounts

a
defense

to
a

substantialevidence
argum

entthatG
am

son

hasn’tm
ade.

(C
om

pare
A

O
B

50-53
w

ith
R

B
/X

A
O

B
69-74.)

M
ostnotably,

G
insberg

does
notdefend

the
im

practicablity
o
fjudicialsupervision

over

day-to-day
m

aintenance
requests

forthe
next80-plus

years,nordoes
she

address
the

trialcourt’s
errorin

im
posing

obligations
on

G
am

son
beyond

those
in

the
C

onservatorLease
and

even
beyond

those
G

insberg
requested.

(A
O

B
52-53.)~

‘~G
am

son
does

notchallenge
the

injunction’s
term

s
forproviding

G
insberg

w
ith

keys
and

access
to

telephone
connections.

(C
om

pare
A

O
B

50
w

ith
R

B
IX

A
O

B
72-74.)
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A
.

The
T

ria
lC

ourtA
bused

Its
D

iscretion
B

y
Issuing

A
n

In
ju

n
ctio

n
T

hatIs
N

otP
racticable

B
ecause

It
R

equires

80-P
lus

Y
ears

O
fC

ourt
S

upervision.

The
finaljudgm

entdecrees
thatforthe

next80-plus
years,“G

am
son

is
ordered

to
m

ake
repairs

to
the

B
uilding

w
ithin

48
hours

ofnotice
o
fthe

need
for

repairs
from

G
insberg;

and
ifrepairs

are
notm

ade
by

G
am

son

w
ithin

48
hours,then

G
am

son
is

to
im

m
ediately

provide
access

to
the

B
uilding

to
G

insberg
for

G
insberg

to
undertake

and
com

plete
such

repairs”

(2
A

A
495).

This
judgm

entthreatens
to

condem
n

generations
o
fjudicialofficers

to
being

called
on

to
spring

into
action

w
heneverG

insberg
(orher

successor)
com

plains
thatG

am
son

(orhersuccessor)
hasn’tm

aintained
the

building
up

to
G

insberg’s
exacting

standards.
Thatis

notthe
properrole

o
f

the
courts.

G
insberg

apparently
agrees:

In
the

respondent’s
b

rie
t

she
relies

on
rhetoricalflourishes

ratherthan
any

attem
ptto

argue
thatthe

injunction

is
practicable.

(R
B

/X
A

O
B

70.)

B
.

T
he

T
ria

lC
ourtA

bused
Its

D
iscretion

B
y

Issuing

A
n

In
ju

n
ctio

n
T

hatG
ives

G
insberg

M
ore

R
ights

T
han

She
H

as
U

nder
The

C
onservator

Lease.

E
ven

if
the

injunction
hadn’trequired

80-plus
years

ofjudicial

supervision,the
trialcourtnonetheless

abused
its

discretion
by

aw
arding

G
insberg

m
ore

rights
than

the
C

onservator
Lease

gives
her

and
even

m
ore

rights
than

G
insberg

herselfproposed.8

8
G

am
son

raised
these

argum
ents

in
the

trialcourt.
(See

2
S

A
A

1181-

1184,
1190-1191;

see
also

7
R

T
1055:10-12.)
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The
48-hour

repair-or-access
injunction.

G
insberg

requested

an
order

com
pelling

G
am

son—
in

perpetuity—
to

provide
G

insberg
“access”

to
areas

in
the

building
thatG

insberg
unilaterally

believes
require

repairs
so

thatG
insberg

can
m

ake
the

repairs
herself.

(2
A

A
401,¶

1;2
A

A
402;

2
A

A
406,¶~j4-5;

7
R

T
1046:19-24.)

D
uring

the
injunction

hearing,

G
insberg

seem
ed

to
narrow

herrequestto
an

injunction
thatw

ould
cover

only
access

required
to

repairthe
holes

in
herceiling

and
a

pipe
above

her

store.
(7

R
T

1046-1049.)
G

insberg’s
briefing

did
notspecify

a
w

indow
o
f

tim
e

for
G

am
son

to
provide

such
“access.”

(See
generally

2
A

A
400-410.)

B
utduring

the
hearing,

she
proposed

a
seven-day

w
indow

,
telling

the
court:

“A
nd

I
am

happy
to

condition
iton,you

know
,

seven
days’notice

or

som
ething

like
that.”

(7
R

T
1049:22-23.)

G
am

son
countered,am

ong
other

things,that“[w
]hatthis

p
la

in
tiffis

asking
you

to
do,Y

our
H

onor,is
to

rew
rite

the
Lease.”

(7
R

T
1055:10-12.)

A
tthe

end
o
fthe

hearing,the
trialcourtgranted

the
repair-or-access

injunction:
“I

w
illgive

them
a

chance,as
long

as,you
know

,
they

say
that

you
tellthem

w
hatis

under,w
hatthe

repairs
are,ifthe

w
aterstarts

to
leak

and
they

don’t
com

e
in

there
and

fix
the

w
aterw

ith
thatpipe

up
there

that’s

exposed
thatI

know
w

hatw
e

are
talking

about,
ifthey

don’tfix
thatand

it

starts
to

leak,then
you

can,you
know

,
go

in
there

and
fix

it.”
(7

R
T

1059-

1060.)
The

order
did

notaccountforthe
C

onservatorLease’s
lim

itations
on

G
am

son’s
repair

obligations.
(See

pp.
40-41,post.)

In
addition,

although

the
trialcourtin

itia
lly

considered
giving

G
am

son
a

15-day
w

indow
to

repair

any
leaks,and

although
G

insberg
had

asked
for

a
seven-day

w
indow

,
it

sua
sponte

chose
a

48-hourw
indow

and
refused

to
hear

argum
entfrom

G
am

son.
(7

R
T

1049,
1059-1061.)

32



The
tria

lcourtim
properly

rew
rote

the
C

onservatorLease.

A
contract-based

injunction
cannotconferrights

thatexceed
those

granted

by
the

contract.
(See,e.g.,

G
ordon

v.Landau
(1958)

49
C

al.2d
690,

695

[reversing
perm

anentinjunction
because

no
basis

to
enforce

non-

solicitation
clause

beyond
the

one
yearprovided

by
contract];E

llis
v.

R
adem

acher
(1899)

125
C

al.
556,

559
[reversing

perm
anentinjunction

in

partbecause
trialcourtordered

appellantto
perform

contractualterm
s

regardiless
o
fw

hetherrespondentalso
perform

ed:
The

perm
anent

injunction
decree

“m
akes

itthe
duty

o
fthe

appellantabsolutely
to

perform

the
contractw

ithoutany
reference

to
the

paym
entofthe

consideration
by

the
respondentE

llis
by

perform
ing

the
covenants

o
fsaid

contracton
his

part

to
be

perform
ed”].)

B
utthe

48-hourrepair-or-access
orderdoes

justthat.
The

trialcourt

effectively—
and

im
properly—

rew
rote

the
C

onservatorLease.
U

nderC
ode

o
fC

ivilProcedure
section

1858,a
trialcourt’s

job
is

“sim
ply

to
ascertain

and
declare

w
hatis

in
term

s
orin

substance
contained

therein,notto
insert

w
hathas

been
om

itted,orto
om

itw
hathas

been
inserted.”

In
the

landlord-

tenantcontext,this
translates

to
the

“long-established
nile

thatno
courthas

authority
to

m
ake

a
contractforthe

parties,orto
w

rite
into

a
lease

m
aterial

term
s

w
hich,

as
in

the
presentcase,w

ould
greatly

broaden
a

lessee’s

rights.”
(Textile

v.
C

olem
an

(1954)
122

C
al.A

pp.2d
756,760.)

A
s

our
Suprem

e
C

ourthas
explained,

“[c]learly,neitherthe
trial

courtnor
this

courtis
em

pow
ered

to
m

ake
forthe

parties
a

contractual

arrangem
entw

hich
they

did
notsee

fit
to

m
ake

them
selves.”

(A
pra

v.

A
ureguy

(1961)
55

C
al.2d

827,
830.)

Therefore,
a

trialcourtcannotorder

specific
perform

ance
o
fterm

s
notcontained

in
the

agreem
ent.

(M
oss

v.
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M
inorP

roperties,
Inc.

(1968)
262

C
al.A

pp.2d
847,

854.)
S

im
ilarly,

a
trial

courtcannotissue
declaratory

reliefthatincludes
term

s
notcontained

in
the

contract.
(E

llison
v.

C
ity

o
fSan

B
uenaventura

(1975)
48

C
al.A

pp.3d
952,

960-962.)

The
sam

e
is

true
here:

The
trialcourtim

properly
rew

rote
the

C
onservatorLease’s

repair
obligations

by
ordering

G
am

son
to

m
aintain

her

ow
n

building
to

satisfS’G
insberg’s

unilateralspecifications.
(See

Textile
v.

C
olem

an,supra,
122

C
al.A

pp.2d
atp.

760;com
pare

2
A

A
492-496

[judgm
ent]

w
ith

4
A

A
816-817,¶~J9(a),9(b),

11(e)
[C

onservatorLease].)

The
trialcourt’s

error
o
flaw

constitutes
an

abuse
o
fdiscretion.

(C
ity

o
f

S
acram

ento
v.D

rew
(1989)

207
C

al.A
pp.3d

1287,
1297

[“A
ction

that

transgresses
the

confm
es

o
fthe

applicable
principles

o
flaw

is
outside

the

scope
o
fdiscretion

and
w

e
callsuch

action
an

‘abuse’o
fdiscretion”].)

The
injunction

is
overbroad

in
anotherrespect:

It
exceeds

the
term

s

thatG
insberg

requested
atthe

hearing,w
hen

she
lim

ited
her

access
request

to
the

ceiling
holes

and
leaks

and
also

expressly
asked

for
a

seven-day

w
indow

for
such

access.
(See

p.32,ante.)

A
ccordingly,

this
C

ourtshould
reverse

the
48-hourrepair-or-access

injunction
as

an
abuse

o
fdiscretion.
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Iv.

IF
G

A
M

S
O

N
P

R
E

V
A

ILS
O

N
T

H
E

IN
T

E
R

P
R

E
T

A
T

IO
N

O
F

T
H

E
LE

A
S

E
’S

R
E

N
E

W
A

L
LA

N
G

U
A

G
E

,T
H

E
N

H
E

R

S
E

C
T

IO
N

998
O

F
F

E
R

M
U

S
T

B
E

R
E

C
O

N
S

ID
E

R
E

D
.

A
.

O
verview

.

G
am

son
offered

to
seffle

before
trialunderC

ode
o
fC

ivilP
rocedure

section
998

(section
998).

(2
A

A
507-510.)

G
am

son’s
section

998
offer

provided
that(1)

G
am

son
w

ould
pay

G
insberg

$135,000
and

dism
iss

the

cross-action
if

(2)
G

insberg
dism

issed
herlaw

suitand
G

insberg
and

E
den

agreed—
as

co-tenants—
thatthe

C
onservatorLease

w
ould

expire
on

A
pril

14,2011.
(2

A
A

508-509.)~
G

insberg
and

Eden
rejected

the
offerby

failing
to

respond.
(2

A
A

505,¶
2.)

Ifthe
C

ourtagrees
thatthe

C
onservatorLease

is
notperpetual,then

G
am

son
w

illhave
achieved

the

exact resultshe
proposed

in
her

section
998

offerregarding
the

interpretation
ofthe

renew
allanguage.

A
ccordingly,ifthe

section
998

offerw
as

valid,
then

the
trialcourtw

illhave
to

reassess
w

hether
she

can

recover
costs.

G
am

son
did

notaddress
the

validity
ofhersection

998
offer

in
the

opening
briefbecause

the
only

issue
on

appealis
w

hetherthe
trialcourt

should
reconsiderthe

aw
ard

o
fcosts

in
the

evento
freversal.

(A
O

B
49-50.)

G
insberg

does
notaddress

this
issue

in
herrespondent’s

brief.
She

instead

argues
thatG

am
son’s

offerw
as

invalid
because

itw
as

conditioned
on

acceptance
by

both
G

insberg
and

herhusband
and

co-tenantEden.

~
G

insberg
is

the
only

p
la

in
tiffsuing

G
am

son
(E

den
is

a
defendantin

G
am

son’s
cross-action).

Therefore,the
financialcom

ponento
fG

am
son’s

offerw
as

necessarily
directed

to
G

insberg
alone.

(See
2

A
A

508-509.)
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(P.BIXAO
B

67-68.)
G

am
son

properly
responds

to
G

insberg’s
new

argum
ent here.

(See
H

tay
H

tay
C

hin
v.A

dvanced
Fresh

C
oncepts

Franchise
C

orp.
(2011)194

C
al.A

pp.4th
704,711,

flu.2;Fratessa
v.Roffi~’

(1919)
40

C
al.A

pp.
179,

188.)

The
C

ourtindependently
review

s
the

validity
o
fG

am
son’s

offer.

(Fo-Jen
C

hen
v.Interinsurance

E
xchange

o
fthe

A
utom

obile
C

lub
(2008)

164
C

al.A
pp.4th

117,
122.)

B
.

A
S

ection
998

O
ffer

M
ay

P
roperly

Include
M

u
ltip

le

C
onditions.

G
insberg

argues
thatthe

trialcourt“properly
determ

ined
thatthe

offer
is

invalid”
and

intim
ates

thatthe
courtstruck

G
am

son’s
offerbecause,

as
G

insberg
argues

on
appeal,

itw
as

an
im

perm
issible

jo
in

toffer.

(R
B

/X
A

O
B

67-68.)
B

utthatw
as

notthe
basis

o
fthe

trialcourt’s
ruling.

Instead,the
trialcourtstruck

G
anson’s

section
998

offer
on

a
different—

butequally
erroneous—

ground:
The

trialcourtincorrectly
concluded

that

the
offer

w
as

invalid
because

“it
w

as
also

conditionalon
a

num
ber

o
fthings

and
thatthe

condition
is

thata
new

lease,etcetera,and
thatdoesn’tm

ake
it,

a
998

offer,w
hen

you
putin

a
bunch

o
fconditions.

[~j]
So

therefore
the

998
is

notvalid
atall.

[~j]
So

it
doesn’teven

apply
in

this
case.”

(7
R

T

1074:10-16;
accord,

7
R

T
1078:20-22

[“T
hat’s

nota
valid

998
unless

you

acceptalloffers.
Y

ou
can’tbreak

the
$135,000

outby
itse

lf’].)

The
trialcourtw

as
w

rong:
W

e
have

found
no

authority
holding

that

a
section

998
offer

m
ay

include
only

a
financialpayoutin

exchange
for

dism
issal.

To
the

contrary,a
section

998
offer

is
valid

so
long

as
its

term
s

are
sufficiently

“clear
and

specific”
to

allow
plaintiffs

to
“clearly

evaluate
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the
w

orth
o
fthe

extended
offer.”

(B
erg

v.D
arden

(2004)
120

C
al.A

pp.4th

721,
727.)

M
oreover,

a
section

998
offerm

ay
include

nonm
onetary

term
s.

(See,
e.g.,A

rias
v.K

atella
Tow

nhouse
H

om
eow

ners
Assn.,

Inc.
(2005)

127
C

al.A
pp.4th

847,
855.)

G
insberg

neverargued—
eitherin

the
trialcourt

or
on

appeal—
thatG

am
son’s

offerw
as

fatally
uncertain.

(See
4

A
A

766-

773;
7

R
T

1074-1081;R
B

IX
A

O
B

67-68.)

A
ccordingly,the

trialcourterred
by

concluding
thatG

am
son’s

section
998

offerw
as

invalid
on

this
ground.

C
.

G
am

son
W

as
N

otR
equired

T
o

T
ender

S
eparate

S
ection

998
O

ffers
To

G
insberg

A
nd

E
den.

1.
G

am
son’s

jo
in

t
offer

w
as

proper
because

G
insberg

and
E

den
are

co-tenants.

C
ontrary

to
G

insberg’s
argum

ent(R
B

/X
A

O
B

67-68),
there

is
no

blanketprohibition
on

offers
contingenton

m
ultiple

parties’
acceptance.

Jointoffers
are

im
properonly

w
here

they
w

ould
frustrate

the
odds

o
f

settlem
ent.

Thatcan
occurw

hen
“an

offer
w

hich
provides

itm
ustbe

accepted
by

allplaintiffs
is

fundam
entally

unfairto
the

p
la

in
tiffw

ho

believes
the

offeris
reasonable

as
to

herand
w

ants
to

acceptit.
Such

a
conditionaloffer

frustrates
the

chances
o
fsettlem

ent,w
hich

is
the

w
hole

purpose
behind

section
998.”

(V
ick

v.D
aC

orsi(2003)
110

C
al.A

pp.4th

206,211
(V

ick).)
B

utcourts
recognize

that“w
here

there
is

m
ore

than
one

plaintiff,
a

defendantm
ay

stillextend
a

single-jointoffer,
conditioned

on

acceptance
by

allo
fthem

,ifthe
separate

plaintiffs
have

a
‘unity

o
finterest

such
thatthere

is
a

single,indivisible
injury.’

[C
itation.]”

(P
eterson

v.

John
C

rane,
Inc.

(2007)
154

C
aLA

pp.4th
498,

505.)
Thatis

the
case

here.
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Separate
offers

to
G

insberg
and

E
den

w
ould

notfoster
section

998’s

purpose
o
fencouraging

pretrialsettlem
ents.

To
the

contrary,
the

nature
o
f

G
am

son’s
declaratoryjudgm

entclaim
s

precluded
settlem

entw
ith

justone

o
fthem

.
A

s
co-lessees,G

insberg
and

E
den

are
tenants

in
com

m
on

(S
chm

itt

v.F
elix

(1958)157
C

al.A
pp.2d

642,
646),

and
a

“cotenanthas
no

authority

to
bind

another
cotenantw

ith
respectto

the
latter’s

interestin
com

m
on

property”
(Lindsay-Field

v.F
riendly

(1995)
36

C
al.A

pp.4th
1728,

1734).

So,both
G

insberg
and

E
den

w
ould

have
had

to
agree

to
the

offer’s

proposed
construction

o
fthe

C
onservatorLease’s

renew
allanguage

for
the

settlem
entto

be
enforceable—

otherw
ise

one
could

acceptthe
offer

w
hile

the
othercould

continue
disputing

the
C

onservatorLease’s
m

eaning.
(2

A
A

508-509,¶~
3,4.)

Thatresultw
ould

eviscerate
any

settlem
entvalue.

The
authority

G
insberg

relies
on,

W
ickw

are
v.

Tanner
(1997)

53
C

aLA
pp.4th

570
(W

ickw
are),

does
notcom

pela
differentresult.

The

W
iclcw

are
defendantoffered

a
lum

p-sum
settlem

entpaym
entto

m
ultiple

plaintiffs
prosecuting

a
personalinjury

action.
(Id.

atp.
573.)

W
ickw

are

held
thata

fm
ancialsettlem

entoffer
cannotbe

contingenton
the

acceptance

by
allplaintiffs.

(Id.
atpp.

575-578.)
W

ickw
are’s

prohibition
on

conditional,lum
p-sum

offers
m

akes
som

e
sense

w
hen

only
m

oney
is

changing
hands,butnotw

hen
intenelated,nonm

onetary
rights

are
atstake.

2.
G

am
son’s

jo
in

t
offer

w
as

proper
because

G
insberg

and
E

den
are

m
arried.

G
insberg

and
E

den
notonly

are
co-tenants,butalso

are
m

arried.

This
has

both
practicaland

legalconsequences
for

G
am

son’s
section

998

offer.
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A
s

a
practicalm

atter,
itis

im
possible

to
im

agine
a

scenario
under

w
hich

E
den

could
acceptG

anison’s
offer

in
good

faith
if

G
insberg

rejected

it.
(C

f.
Vick,supra,

110
C

al.A
pp.4th

atpp.212-213
[“requiring

(that)

m
arried

couples
w

ith
a

com
m

on
interestin

the
chose

in
action

be
allow

ed
to

accept orrejectjointoffers
individually

could
resultin

the
plaintiffs

gam
ing

the
system

by
having

one
spouse

acceptthe
offer

and
the

otherrejectit”).)

A
s

a
legalm

atter,
ajo

in
tsection

998
offerto

a
m

arried
couple

is

valid.
(B

arnettv.F
irstN

at.Insurance
Co.

o
fA

m
erica

(2010)

184
C

al.A
pp.4th

1454,
1458-1461;

VicJc,supra,
110

C
aLA

pp.4th
atpp.

211-

213.)
A

s
a

m
an-ied

couple,
G

insberg
and

E
den

have
an

“equal,undivided

half-interest”
in

the
rights

conferred
by

the
C

onservatorLease
or

an
aw

ard

o
fattorney’s

fees
orcosts;therefore,undercom

m
unity

property
principles,

either
one

“could
have

accepted
[G

am
son’s)

offer
on

behalfofthe

com
m

unity.”
(V

ick,supra,atp.212;
see

Fam
.

C
ode,§

760
[“allproperty,

realorpersonal,w
hereversituated,

acquired
by

a
m

arried
person

during
the

m
arriage

w
hile

dom
iciled

in
this

state
is

com
m

unity
property”].)

Therefore,

G
am

son’s
jo

in
tofferw

as
valid.
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C
R

O
S

S
-R

E
S

P
O

N
D

E
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T
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B
R

IE
F

S
T

A
T

E
M

E
N

T
O

F
F

A
C

T
S

G
am

son’s
cross-respondent’s

briefdem
onstrates

thatthere
is

no
legalbasis

for
a

punitive
dam

ages
aw

ard.
A

ccordingly,this
statem

ento
f

facts
does

notrespond
to

G
insberg’s

drum
beatofad

hom
inem

accusations

againstG
am

son.
R

ather,w
e

focus
on

the
evidence

concerning
w

hether,
as

a
legalm

atter,punitive
dam

ages
w

ere
available.

P
arto

fthatanalysis
does

require
the

C
ourtto

considerG
insberg’s

evidence
aboutG

am
son’s

underlying
conduct.

The
issue

there,how
ever,is

notw
hatG

insberg’s
evidence

show
s,butratherw

hatit
om

its,
and

thatw
ill

be
ourprim

ary
focus.

F
inally,

w
e

address
the

trialcourt’s
erroneous

exclusion
o
frelevant

evidence
offered

by
G

am
son

on
punitive

dam
ages—

a
subjectthatcom

es

into
play

only
ifthis

C
ourtaccedes

to
G

insberg’s
requestthatit

expand
the

availability
o
fpunitive

dam
ages

beyond
w

ell-established
boundaries.

A
.

The
C

onservator
Lease’s

Lim
itations

O
n

G
am

son’s

R
epair

O
bligations.

G
insberg’s

entire
case

w
as

aboutphysicaldam
age

to
herprem

ises

and
herm

erchandise
arising

from
leaks

and
otherproblem

s
forw

hich
she

alleged
G

am
son

w
as

responsible.

Like
m

ostleases,the
C

onservator
Lease

allocates
responsibility

for

these
m

atters
betw

een
the

landlord
and

tenant,
and

it
strictly

lim
its

G
am

son’s
responsibility:
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•
G

am
son

is
notobligated

to
repair

“dam
age

caused
by

any

negligentorintentionalactor
om

ission
o
fTenant,Tenant’s

agents,
em

ployees,
orinvitees.”

(4
A

A
816,¶

9(a).)

•
G

am
son

is
not“liable

to
Tenantfor

any
dam

ages
arising

from

any
actorneglectofany

othertenant.”
(4

A
A

817,¶
11(e).)

•
G

am
son’s

repair
obligations

are
lim

ited
to

the
“foundations,

exteriorw
alls,

and
exteriorro

o
f’;

the
“unexposed

electrical,

plum
bing

and
sew

age
system

s”;
the

“w
indow

fram
es,gutters

and

dow
n

spouts
on

the
building”

(butnotshow
w

indow
s);

and
the

“heating,ventilating
and

air-conditioning
system

s.”
(4

A
A

816,

¶
9(a).)

•
A

bsenta
“hazard

or
em

ergency
situation,”

G
am

son
has

“thirty

(30)
days

afternotice
from

Tenantto
com

m
ence

to
perform

[her

repair]
obligations.”

(4
A

A
816,¶

9(a).)

•
“TenantatTenant’s

sole
costand

expense
shallkeep

in
good

order,condition
and

repairthe
Prem

ises
and

every
partthereof

including,w
ithoutlim

itation,
allTenant’s

personalproperty,

fixtures,signs,store
fronts,plate

glass,show
w

indow
s,

doors,

interiorw
alls,

interior
ceiling,and

lighting
facilities.”

(4
A

A
816,¶

9(b).)

•
“E

xceptfor
Landlord’s

w
illffil

or
grossly

negligentconduct

Tenanthereby
agrees

thatLandlord
shallnotbe

liable
for

any

injury
to

Tenant’s
business

orloss
o
fincom

e
therefrom

orfor

dam
age

to
the

goods,w
ares,m

erchandise,or
otherproperty.”

(4
A

A
817,¶

11(e).)
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These
lim

itations
affectsom

e
o
fG

insberg’s
claim

s.
For

exam
ple,

G
insberg

com
plained

abouta
D

ecem
ber2003

episode
o
fw

aterintnision

caused
by

an
upstairs

tenantw
ho

lefthis
faucetturned

on—
w

hatthe
parties

called
“Jack’s

flood.”
(3

R
T

269:5-24,
330:13-19,

332:1-18,
343:5-15.)

G
am

son
repaired

the
interior

ofG
insberg’s

store,
so

G
insberg

sued
only

for

breach
o
fa

claim
ed

oralprom
ise

by
G

ainson’s
em

ployee
to

pay
for

dam
aged

m
erchandise.

(3
R

T
233:14-21,269:11-272:13;

6
R

T
933:1-6;

5
R

T
750:12-18

[during
cross-exam

ination,G
am

son
agreed

w
ith

G
insberg’s

counselthat“(t)here
w

as
no

dispute
in

this
case

aboutw
hether

ornotyou
paid

the
repairs

ofthe
patching;

correct?”
and

thatthe
“dispute

is

w
hetherornotyou

paid
her(sic)

m
erchandise;

correct?”];
see

also
1

A
A

60-61,¶~f56-59
[firstam

ended
com

plaint’s
claim

forbreach
o
foral

contract].)
U

nderthe
C

onservator
Lease,how

ever,
G

am
son

is
not“liable

to

Tenantfor
any

dam
ages

arising
from

any
actorneglecto

fany
othertenant”

(4
A

A
817,¶

11(e))
or,

exceptw
here

G
am

son
w

as
guilty

o
fw

illfh
lor

grossly
negligentconduct,

“fo
r

dam
age

to
the

goods,w
ares,m

erchandise,

or
other

property”
(ibid.).

G
insberg

also
com

plained
thatG

am
son

did
notrepaintpeeling

paint

on
herinterior

floor
and

reffised
to

repair
an

indentation
in

the
floor.

(2
R

T

190:15-24,
191:17-20;

3
R

T
228:15-231:17,329:1-330:12,

345:18-347:12,

414:7-416:15,417:14-17;
6

R
T

926:28-927:23;see
also

3
R

T
433:13-24

[G
insberg’s

experttestified
thatthe

indentation
did

notthreaten
the

building’s
foundation

or
structuralsoundness];

4
R

T
532:2-9,

562:16-565:3,

569:9-15
[G

am
son’s

expertw
itness

described
the

indentation
as

a
“divot”].)

U
nderthe

C
onservator

Lease,how
ever,

G
am

son
is

notresponsible
for

repairing
the

interior
o
fthe

leased
property.

(4
A

A
816,¶

9(a),(b).)
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B
.

G
insberg

P
resents

N
o

E
vidence

O
fLostB

usiness

A
ttributable

To
W

ater
Intrusion.

G
insberg

testified
thather

store
had

been
plagued

by
episodes

o
f

recurrent,
destructive

w
ater

intrusion
w

hile
she

w
as

a
tenantin

G
am

son’s

building—
and

specifically
during

the
five

and
a

halfyears
before

trial(from

D
ecem

ber
2003

through
the

eve
oftrialin

S
eptem

ber2009).
(See

generally

3
R

T
269:11-297:14

[G
insberg’s

testim
ony

regarding
leaks];

see
also

R
B

IX
A

O
B

10-24.)
G

insberg
estim

ated
thatw

aterhad
leaked

into
her

store

atdifferentlocations
“atleasta

dozen
tim

es”
during

thatperiod.
(3

R
T

272:14-273:8,
italics

added;
accord,

3
R

T
350:24-28

[G
insberg

em
ployee’s

testim
ony].)

G
insberg

also
testified

thatduring
this

period
her

show

w
indow

leaked
“every

tim
e

there’s
a

heavy
rain”

(3
R

T
273:15-274:27,

italics
added)

and
thatanother

area
o
fherstore

(underthe
A

partm
ent3

patio)
leaked

“every
tim

e
itrained”

(3
R

T
275:18-276:4,

italics
added).

G
insberg

testified
thatone

o
fherem

ployees
spent30

m
inutes

every
single

day
during

thoseflve
and

a
hajfyears

dealing
w

ith
these

leaks
and

G
insberg’s

other
com

plaints.
(3

R
T

3
11:17-26;

2
A

A
335.)

D
espite

these
allegations,G

insberg
did

notseek
lostprofits

and

presented
no

evidence
thatshe

w
as

unable
to

conductbusiness
for

any

appreciable
period:

C
ontinuous

operation
o

fbusiness.
G

insberg
testified

thatherstore

w
as

closed
for

a
“few

days”
in

D
ecem

ber2003
due

to
“Jack’s

flood.”

(3
R

T
270:28-271:4.)

B
utotherthan

those
“few

days,”
G

insberg
neither

alleged
norpresented

any
evidence

thatthe
conditions

she
com

plained

aboutcaused
herto

close
herstore

or
otherw

ise
vacate

the
prem

ises.
N

or

did
she

allege
orpresentevidence

thatG
am

son
actually

or
constructively
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evicted
her.

(See
generally

2
R

T
187-192

[G
insberg

opening
statem

ent];

3
R

T
201-321

[G
insberg

directexam
ination];

6
R

T
923-940

[G
insberg

closing
argum

ent];
1

A
A

44-62
[firstam

ended
com

plaint];
2

A
A

329-330

[G
insberg

trialbrief];
2

A
A

335
[G

insberg
dam

ages
chart];

see
pp.

90-91,

post.)

N
o

lostprofits.
G

insberg
did

notseek—
and

presented
no

evidence

about—
dam

ages
for

lostcustom
ers,lostprofits,

orlostgood
w

ill.
(E

.g.,

6
R

T
932-938

[G
insberg

closing
argum

ent];
2

A
A

335
[G

insberg
dam

ages

chart].)C
.

D
uring

T
ria

l,
T

he
C

ourtE
xcludes

E
vidence

O
fW

hy

G
am

son
B

elieved
The

C
onservator

Lease
E

xpired
In

2006.

D
uring

her
opening

statem
ent,G

insberg
told

the
jury

thatG
am

son

know
ingly

tried
to

break
the

C
onservatorLease

because
ithad

becom
e

disadvantageous:
“Y

ou
w

illhearthatM
s.

G
am

son
no

longerliked”
the

C
onservator

Lease’s
term

s
and

“w
anted

m
ore

rent.
So

starting
in

2003,
she

undertook
a

cam
paign

to
getrid

o
fm

y
clientorto

have
herpay

m
ore

rent.”

(2
R

T
188:24-27;

see
generally

2
R

T
187-192

[entire
G

insberg
opening

statem
ent].)

G
insberg

fram
ed

this
theory

nearthe
beginning

o
fher

direct

exam
ination,w

hen
she

testified:
“M

y
contention

is
thatshe’s

doing
this

dam
age

to
force

m
e

to
give

up
m

y
lease,to

m
ove

outorto
sign

a
new

lease

and
pay

triple
m

y
rentatleast.

So
either

I
m

ove
outorI

sign
a

new
lease

thatgives
up

m
y

options
to

renew
thatshe

prom
ised

m
e

and
changes

allthe

conditions
thatIoriginally

had
w

hen—
on

m
y

firstlease.”
(3

R
T

234:5-10.)

G
am

son
could

rebutthis
theory

only
by

presenting
evidence

o
fher

good-faith
and

w
ell-founded

understanding
thatthe

C
onservatorLease

w
as
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setto
expire

in
2006.

H
er

triallaw
yer

(D
avid

Felsenthal)
explained

this
to

the
court:

“H
e

[G
insberg’s

law
yer,M

r.
W

eiss]m
ade

a
num

ber
ofpoints

about
[G

am
son]

w
anted

increased
rentbut[G

am
son]

didn’tw
antto

pay
for

any
repairs.

I
m

ean,he
w

entallup
and

dow
n

this
issue

about
[G

am
son]

w
anted

m
ore

rentbutw
ouldn’tdo

repairs.
Iw

antto
give

contextto
that.”

(5
R

T
737:16-19.)

The
courtresponded

“
.

.
.w

e
already

know
aboutthe

lease
and

soforth.
Ifyou

w
antto

ask
specific

questions,
ask

questions.
B

ut

don’tgo
around

and
bring

allthis
stuffup

thatw
e’ve

heard
already.”

(5
R

T

737:24-27,italics
added.)

S
im

ilarly,atthe
outseto

fG
am

son’s
case

in
ch

ie
t

the
trialcourt

m
ade

clearthatitw
ould

exclude
evidence

regarding
the

term
s

o
fthe

C
onservatorLease

because
ithad

already
held

thatthe
lease

conferred

unlim
ited

renew
als

w
ith

m
inim

alrentincreases
once

every
five

years.
Soon

into
G

am
son’s

directexam
ination,the

trialcourtsustained
objections

to

questions
aboutthe

circum
stances

surrounding
the

execution
ofthe

C
onservator

Lease
and

the
differences

betw
een

the
R

ubinfeld
Lease

and
the

C
onservatorLease.

(5
R

T
743-745.)

The
courtconcluded

thatthe

testim
ony

im
plicated

“legal”
issues

on
w

hich
ithad

“already
ruled.”

(5
R

T

744-745.)

The
trialcourtalso

sustained
objections

to
testim

ony
from

G
am

son’s

realestate
law

yer
SaulJaffe

aboutG
insberg’s

under-m
arketrent.

The
court

held
thatthis

topic
also

im
plicated

a
“question

o
flaw

”
thatithad

“already

ruled
on”:
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Q:
A

tthatpointin
tim

e
[around

early
2005,

see
5

R
T

783-784],w
as

M
s.

G
insberg

paying
less

than
m

arketrent?

A
:

Y
es.

Q:
Based

on
yourpersonalexperience

and
know

ledge,how
m

uch

underm
arketrentw

as
she

paying
atthattim

e?

A
:

It’s
grossly

underm
arket.

Q:
C

an
you

explain
w

hatyou
m

ean
and

give—

M
r.

W
eiss:

O
bjection.

R
elevance.

The
C

ourt:
Sustained.

M
r.

Felsenthal:
Y

our
H

onor,
his

theory
o
fthe

case
is

thatdefendant

w
as

trying
to

increase
herrentand

refused
to

do
any

repairs.

The
C

ourt:
C

ounsel,they
have

a
lease

for
the

am
ounto

fthe
rent.

They
have

options
to

renew
.

She
pays

according
to

herlease.
It’s

a
question

o
flaw

,
and

I’ve
already

ruled
on

allthose.

(5
R

T
787-788.)

So,throughoutthe
trial,the

ju
ry

prim
arily

(ifnotexclusively)
heard

G
insberg’s

seem
ingly

undisputed
side

ofthe
story:

G
am

son
knew

that

G
insberg

had
a

perpetual,binding,under-m
arketlease

and
therefore

intentionally
cam

paigned
eitherto

“extort”
additionalrentfrom

G
insberg

(6
R

T
930,938,984,

986)
or,failing

that,to
oustG

insberg
so

as
to

charge

m
ore

rentto
a

new
tenant(e.g.,3

R
T

233-235,256
[G

insberg
exam

ination];

4
R

T
453-455,

460-464
[G

am
son

exam
ination];

6
R

T
923,925,

927,
928,

930,
931,937-939

[G
insberg

closing
argum

ent]).
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B
.

T
he

Ju
ry

A
w

ards
$49,100

In
C

om
pensatory

D
am

ages,

Less
T

han
A

T
enth

O
fW

hat
G

insberg
S

ought—
B

ut

A
lm

ostE
ightTim

es
T

hatA
m

ountin
P

unitive
D

am
ages.

G
insberg

asked
for

about$545,000
in

econom
ic

dam
ages

(2
A

A
335;2

R
T

189-192;
6

R
T

932-938,
990-991),including

over
$41,000

on
hertrespass-to-chattels

countthatthe
jury

rejected
(2

A
A

335,391;
6

R
T

932-934).
O

n
the

counts
forbreach

o
fcontractand

“intentional

interference
w

ith
use

o
fprem

ises,”
the

jury
aw

arded
a

lum
p

sum
o
f

$49,100,or
about9%

o
fw

hatG
insberg

had
asked

for.
(2

A
A

389-390,

392-393.)
The

ju
ry

aw
arded

$385,000
in

punitive
dam

ages,
oralm

osteight

tim
es

the
com

pensatory
dam

ages
aw

ard.
(2

A
A

393;
see

6
R

T
938-939

[G
insberg

asked
for

$1.2
m

illion
in

punitive
dam

ages].)

O
n

G
am

son’s
m

otion
forpartialjudgm

entnotw
ithstanding

the

verdict,
the

trialcourtstruck
the

punitive
dam

ages
verdict.

(3
A

A
527-531;

4
A

A
791;

7
R

T
1067-1074.)

The
trialcourtconcluded

thatthe
basis

for

the
punitive

dam
ages

verdictw
as

the
jury’s

finding
on

the
countalleging

“intentionalinterference
w

ith
use

o
fprem

ises,”butthatthis
purported

tort

am
ounted

to
a

contractclaim
for

the
breach

o
fthe

im
plied

covenanto
fquiet

enjoym
entthatcould

notsupportpunitive
dam

ages.
(7

R
T

1067-1074.)
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A
R

G
U

M
E

N
T

I.

G
IN

S
B

E
R

G
D

O
E

S
N

O
T

S
E

E
K

,A
N

D
C

O
U

LD
N

E
V

E
R

B
E

E
N

T
IT

L
E

D
T

O
,P

U
N

IT
IV

E
D

A
M

A
G

E
S

B
A

S
E

D
O

N
T

H
E

JU
R

Y
’S

B
R

E
A

C
H

O
F

C
O

N
T

R
A

C
T

F
IN

D
IN

G
S

.

A
.

A
B

reach
O

fC
ontract,

E
ven

IfW
ififu

lO
r

M
alicious,

C
annotS

upportA
P

unitive
D

am
ages

A
w

ard.

C
ivilC

ode
section

3294
allow

s
punitive

dam
ages

only
in

an
“action

for
the

breach
o
fan

obligation
notarisingfrom

contract.”
(~

3294,

subd.
(a),italics

added.)
“The

statutory
schem

e
for

allow
ance

o
fpunitive

dam
ages

requires
both

a
tortaction

and
a

finding
of‘oppression,

fraud,
or

m
alice.’

(C
iv.

C
ode,§

3294.)”
(M

yers
B

uilding
Industries,

Ltd.
v.

Interface
Technology,

In
c

(1993)
13

C
al.A

pp.4th
949,961

(M
yers),

originalitalics.)
P

unitive
dam

ages
are

unavailable
forbreach

o
fcontract,

even
ifthe

breach
w

as
“w

ilffil,
fraudulent,

orm
alicious”;

accordingly,the

defendant’s
m

otivation
for

the
breach

is
irrelevant.

(A
pplied

E
quipm

ent

C
orp.

v.Litton
S

audiA
rabia

Ltd.
(1994)

7
C

al.4th
503,

514-516
(A

pplied

E
quipm

ent).)

B
.

Because
It

Is
A

n
Im

plied
C

ontractualT
erm

,A
B

reach
O

f

The
C

ovenantO
fQ

uietE
njoym

entC
annotS

upport

A
P

unitive
D

am
ages

A
w

ard.

E
very

lease
contains

an
im

plied
covenanto

fquietenjoym
ent.

(A
ndrew

s
v.M

obile
A

ire
Estates

(2005)
125

C
al.A

pp.4th
578,

588-591

(A
ndrew

s);
C

iv.
C

ode,§
1927

[“A
n

agreem
entto

letupon
hire

binds
the

letterto
secure

to
the

hirerthe
quietpossession

ofthe
thing

hired
during

the
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term
ofthe

hiring,
againstallpersons

law
fully

claim
ing

the
sam

e”).)

B
reach

o
fthis

im
plied

covenantgives
rise

to
a

contract—
nota

tort—
claim

.

(N
athan

v.Locke
(1930)

108
C

al.A
pp.

158,
162

(N
athan);

see
also,

e.g.,

B
utler-R

upp
v.Lourdeaux

(2005)
134

C
al.A

pp.4th
1220,

1229-1230

(B
utler-.R

upp)
[only

contract—
nottort—

dam
ages

are
available

for
breach

o
fquietenjoym

ent];pp.
52-55,post.)

G
insberg

know
s

this:
O

verthe
life

o
fthis

case,she
filed

severalsets
o
fproposed

ju
ry

instructions
thatw

ould

have
instructed

the
ju

ry
to

aw
ard

contractdam
ages

on
her

quietenjoym
ent

claim
.

(1
S

A
A

1057,
1058;

2
S

A
A

1145,
1146,

1175,
1176.)

Because
a

breach
o
fquietenjoym

entis
nota

tort,punitive
dam

ages

are
notavailable.

(C
yrus

v.H
aveson

(1976)
65

C
aLA

pp.3d
306,309-310,

316.)
The

trialcourttherefore
properly

refused
G

insberg’s
proposed

instruction
saying

thatthe
ju

ry
could

aw
ard

punitive
dam

ages
ifit

found

G
am

son
liable

for
a

contractualbreach
o
fquietenjoym

ent.
(2

S
A

A
1176;

6
R

T
910:6-26;see

also
2

A
A

330
[G

insberg
trialbrief].)

The
courtinstead

instructed
the

ju
ry

to
considerpunitive

dam
ages

only
if

G
insberg

prevailed

on
herpurported

tortalleging
“intentionalinterference

w
ith

use
o
f

prem
ises.”

(2
A

A
381;

6
R

T
910;

see
also

6
R

T
932

[G
insberg

closing

argum
ent];

cf.M
yers,supra,

13
C

al.A
pp.4th

atpp.
960-96

1
[reversing

punitive
dam

ages
specialverdictbecause

jury
“w

as
neitherrequested

to
nor

did
itm

ake
the

necessary
factualfm

dings
for

a
fraud

or
othertortcause

o
f

action”].)

O
n

appeal,
G

insberg
essentially

drops
herearlier

argum
entthat

a
contractualbreach

o
fquietenjoym

entcan
supportpunitive

dam
ages.

(C
om

pare,
e.g.,2

S
A

A
1176

w
ith

R
B

/X
A

O
B

78-98.)
Instead,

she
contends

thatshe
alleged

and
prevailed

on
a

com
pletely

differentclaim
supporting
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herrequestforpunitive
dam

ages:
“tortious”

breach
o
fquietenjoym

ent.

(R
B

/X
A

O
B

76-77.)
A

s
w

e
now

show
,this

contention
is

m
eritless.

II.

G
IN

S
B

E
R

G
’S

M
A

D
E

-U
P

C
L

A
IM

—
”IN

T
E

N
T

IO
N

A
L

IN
T

E
R

F
E

R
E

N
C

E
W

IT
H

U
S

E
O

F
P

R
E

M
IS

E
S

”—
IS

N
O

T

A
C

O
G

N
IZ

A
B

LE
T

O
R

T
A

N
D

P
R

O
V

ID
E

S
N

O
B

A
S

IS
F

O
R

A
P

U
N

IT
W

E
D

A
M

A
G

E
S

A
W

A
R

D
.

The
crux

ofG
insberg’s

cross-appealis
hercontention

that

“G
am

son’s
conductin

deliberately
trying

to
destroy

G
insberg’s

ability
to

operate
herstore

through
a

series
o
fintentionally

annoying
acts

designed
to

com
pelthe

tenantto
vacate,w

as
a

tortious
breach

o
fthe

covenanto
fquiet

enjoym
entindependento

fany
contractualobligation.”

(R
B

/X
A

O
B

76-77,

italics
added.)

G
insberg

argues
thatcase

law
aboutthe

w
rongfuleviction

o
f

residentialtenants
dem

onstrates
thata

com
m

ercialtenantcan
recover

for

a
“tortious”

breach
o
fquietenjoym

ent.
(R

B
/X

A
O

B
78-8

1,87-98.)
She

juggles
these

three
torttheories

interchangeably:
“intentionalinterference

w
ith

prem
ises,”

“tortious
breach

o
fquietenjoym

ent,”
and

w
rongful

eviction.
H

ertorttheory
fails

regardless
o
ftenninology.

A
.

The
T

ria
lC

ourtP
roperly

R
ejected

G
insberg’s

A
ttem

pt

T
o

R
ecastH

er
C

ontractualC
laim

F
or

B
reach

O
fQ

uiet

E
njoym

entA
s

A
T

o
rt.

1.
A

sim
ple

breach
ofcontractalm

ostnever
gives

rise

to
to

rt
lia

b
ility.

G
insberg’s

torttheory
im

properly
conflates

contractand
tortliability:

“A
person

m
ay

notordinarily
recoverin

tortforthe
breach

o
fduties

that
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m
erely

restate
contractualobligations.”

(Aas
v.

S
uperior

C
ourt(2000)

24
C

al.4th
627,643,superseded

in
partby

statute
on

othergrounds
as

stated

in
G

reystone
H

om
es,Inc.

v.M
idtec,

Inc.
(2008)

168
C

al.A
pp.4th

1194,

1202.)
“Ifthe

breach
is

both
contractualand

tortious,w
e

m
ustascertain

w
hich

duty
is

the
quintessence

ofthe
action.

Ifitis
unclear,

courts

generally
w

illconsiderthe
action

to
be

in
contractratherthan

in
tort.”

(V
oth

v.
W

asco
P

ublic
U

tility
D

ist.
(1976)

56
C

al.A
pp.3d

353,
356-357.)

D
isputes

alleging
breach

o
fim

plied-by-law
contractualterm

s
(w

hich

w
ould

include
the

im
plied

covenanto
fquietenjoym

ent)
sound

in
contract,

nottort.
(See

F
airchild

v.P
ark

(2001)
90

C
al.A

pp.4th
919,927

[actions

alleging
breach

o
fcovenanto

fhabitability
(a

term
statutorily

im
plied

in

residentialleases)
sound

in
contract,nottort].)

A
nd

C
alifornia

courts
have

expressly
held

thatquietenjoym
entclaim

s
sound

in
contract:

“A
s

betw
een

landlord
and

tenant,w
here

the
lease

contains
a

covenantfor
quiet

enjoym
ent,

the
usualrem

edy
forthe

tenantis
an

action
for

a
breach

o
fthe

covenant.”
(N

athan,supra,
108

C
al.A

pp.
atp.

162;see
also,

e.g.,S
tandard

Live
S

tock
Co.

v.P
entz

(1928)
204

C
al.

618,
642

[tenantprevailing
on

a
claim

forbreach
o
fquietenjoym

entm
ay

recoveronly
contractdam

ages

underC
iv.

C
ode,§

3300];pp.
52-55,post.)

Furtherm
ore,G

insberg
and

G
am

son
are

“parties
to

a
com

m
erciallease;

as
such,they

[are]
in

no
special

relationship
thatw

ould
give

rise
to

a
duty

in
tort.”

(llkhchooyiv.B
est

(1995)
37

C
al.A

pp.4th
395,412.)
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2.
G

insberg’s
purported

to
rt

am
ounts

to
a

garden-

variety
contractclaim

alleging
breach

ofquiet

enjoym
ent.

E
ven

though
G

insberg
argued

thatG
am

son
w

as
liable

for
an

“intentionalinterference
w

ith
use

o
fproperty,”

she
did

notpropose
an

instruction
on

thatpurported
tort.

(6
R

T
873-875;

see
generally

6
R

T
873-

890.)
She

instead
proposed

a
private

nuisance
instruction

(C
A

C
IN

o.
2021)

because
itw

as
“frankly,the

closestone
[she]

could
fm

d.”
(6

R
T

873:20-

8
7

4
:5

.)1
0

The
trialcourtrefused

the
instruction.

(6
R

T
988-990.)

IC
G

insberg’s
proposed

nuisance
instruction

said:

E
stherG

insberg
claim

s
thatH

anna
G

am
son

interfered
w

ith
E

sther
G

insberg’s
use

and
enjoym

ento
fherland.

To
establish

this
claim

,
E

stherG
insberg

m
ustprove

allo
fthe

follow
ing.

O
ne,thatEstherG

insberg
leased

the
property;

Tw
o,

thatH
anna

G
am

son
by

acting
or—

excuse
m

e—
by

acting
or

failing
to

actcreated
a

condition
thatw

as
an

obstruction
to

the
free

use
o
fthe

property
so

as
to

interfere
w

ith
the

com
fortable

enjoym
ent

o
flife

orproperty;

Three,
thatthis

condition
interfered

w
ith

EstherG
insberg’s

use
of

enjoym
entofherland;

Four,
thatE

stherG
insberg

did
notconsentto

H
anna

G
am

son’s
conduct;

Five,
thatan

ordinary
person

w
ould

be
reasonably

annoyed
or

disturbed
by

H
anna

G
am

son’s
conduct;

S
ix,thatEstherG

insberg
w

as
harm

ed;

Seven,thatH
anna

G
am

son’s
conductw

as
a

substantialfactor
in

causing
EstherG

insberg’s
harm

;

A
nd,

eight,thatthe
seriousness

o
fthe

harm
outw

eighs
the

public
benefito

fH
anna

G
am

son’s
conduct.

(6R
T

874-875;
see

also
1

S
A

A
1017-1019;2S

A
A

1108-1110.)
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G
am

son
objected

throughoutthe
trialcourtproceedings

thatthere

w
as

no
cognizable

tortfor
a

landlord’s
“intentionalinterference

w
ith

use
o
f

[the
tenant’sjproperty.”

(4
R

T
497-498;

6
R

T
893-897.)

N
onetheless,

because
the

thaicourtoverruled
her

objections
(4

R
T

497-498;
6

R
T

896,

898),
G

am
son

proposed
an

instruction
covering

both
G

insberg’s
contract

claim
forbreach

o
fquietenjoym

entand
herpurported

tortfor
“intentional

interference
w

ith
use

o
fproperty”

(6
R

T
880-888).”

B
utneitherside

ever

located
any

relevantauthority
thateven

addressed
the

existence
o
f

G
insberg’s

claim
for

“intentionalinterference
w

ith
use

o
fproperty.”

Instead,
the

instruction
on

G
insberg’s

purported
“to

rt”
w

as
patterned

on
authority

construing
a

contractualbreach
ofquietenjoym

entin
a

residentiallease,notany
tort:

A
ndrew

s,supra,
125

C
al.A

pp.4th
atpp.

585,

590.
(6

R
T

880-888.)
A

ndrew
s

does
noteven

suggesttortliability
or

punitive
dam

ages.
Itju

stdefm
es

the
im

plied
covenanto

fquietenjoym
ent,

stating
that“[m

]inor
inconveniences

and
annoyances

are
notactionable

breaches
o
fthe

im
plied

covenanto
fquietenjoym

ent.
To

be
actionable,the

landlord’s
actor

om
ission

m
ustsubstantially

interfere
w

ith
a

tenant’s
right

to
use

and
enjoy

the
prem

ises
for

the
purposes

contem
plated

by
the

tenancy.”
(125

C
al.A

pp.4th
atp.

589;
see

also
2

S
A

A
1173-1174.)

A
ndrew

s
furtherrecognizes

thata
tenantw

ho
reffises

to
vacate

the
leased

prem
ises

“m
ay

elect‘to
stand

upon
the

lease,rem
ain

in
possession

and
sue

fo
r

contractdam
ages.”

(125
C

aLA
pp.4th

atp.
590,italics

added,quoting

“G
am

son
proposed

this
instruction

only
because

the
trialcourtoverruled

her
objections,

so
she

is
notestopped

from
arguing

on
appealthatthe

purported
tortfor

“intentionalinterference
w

ith
use

o
fproperty”

does
not

exist.
(See

M
ary

M
v.

C
ity

o
fLos

A
ngeles

(1991)
54

C
al.3d

202,212-213.)
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G
untertv.

C
ity

o
fStockton

(1976)
55

C
al.A

pp.3d
131,

141
(G

untert);see

pp.
59-60,post.)

G
insberg

apparently
agreed

thatthe
instruction

on
herintentional

interference
claim

should
be

patterned
afterA

ndrew
s.

(6
R

T
880-888.)

She
even

argued
thatthe

trialcourtshould
adoptherproposed

special

instruction
because

it—
unlike

G
am

son’s—
”niniic[ked]”

A
ndrew

s’breach

o
fquietenjoym

entlanguage.
(6

R
T

883.)
G

insberg
ultim

ately
persuaded

the
trialcourtto

m
odify

G
am

son’s
proposed

tortinstruction
in

a
w

ay
that

she
believed

m
ore

closely
follow

ed
the

A
ndrew

s
standard

for
a

breach
o
f

quietenjoym
ent.

(6
R

T
883-888;

2
A

A
372.)

The
as-given

specialinstruction
says:

Im
plied

in
every

rentalagreem
entis

a
covenanto

fquite
[sic]

enjoym
entby

w
hich

the
landlord

im
pliedly

prom
ises

to
allow

the

tenantpossession
and

“quietenjoym
ent”

o
fthe

prem
ises

during
the

lease
term

and
notto,through

actor
om

ission,disturb
the

tenant’s

possession
and

beneficialenjoym
ento

fthe
prem

ises
for

the
purposes

contem
plated

in
the

lease.

In
orderto

prevailon
herclaim

for
IntentionalInterference

w
ith

U
se

o
fP

roperty,p
la

in
tiffm

ustprove
thatacts

or
om

issions
o
fdefendant

substantially
interfered

w
ith

plaintiff’s
rightto

use
and

enjoy
the

leased
prem

ises.
A

cts
orom

issions
am

ounting
only

to
inconvenience

and
annoyance

are
notsufficientto

m
eetthis

standard
o
fproof.

(2
A

A
372;

see
also

6
R

T
887-888,

1004.)

This
instruction

does
notdefine

any
tort—

itonly
sets

outthe
prim

a

facie
elem

ents
o
fa

contractclaim
arising

from
a

landlord’s
breach

o
fthe
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covenanto
fquietenjoym

ent.
Itis

indistinguishable
from

this
black-letter

form
ulation

o
fa

contractualquietenjoym
entclaim

;
A

“landlord’s
failure

to

fu
lfillan

obligation
to

repair
orto

replace
an

essentialstructure
orto

provide
a

necessary
service

[cjan
resultin

a
breach

o
fthe

covenantifthe

failure
substantially

affects
the

tenant’s
beneficialenjoym

entofthe

prem
ises.”

(P
etroleum

C
ollections,

Inc.
v.

Sw
ords

(1975)
48

C
al.A

pp.3d

841,
846;see

p.
53,ante

[quoting
A

ndrew
s’s

breach
o
fquietenjoym

ent

definition].)
So,justas

G
insberg

w
anted,the

finalinstruction

“m
im

ic[ked]”
A

ndrew
?

definition
o
fa

contractclaim
,nota

tort.

B
.

G
insberg’s

R
eliance

O
n

C
ases

A
ddressing

The
W

rongful

E
viction

O
fR

esidentialTenants
Fails

T
o

S
upportH

er

C
ontention

T
hatT

here
E

xists
A

T
o

rt
F

or
The

B
reach

O
fQ

uietE
njoym

entIn
T

he
C

om
m

ercialC
ontext.

G
insberg

argues
for

the
firsttim

e
on

appealthatcases
recognizing

a
tortforthe

w
rongfuleviction

o
fa

residentialtenantsupporther

contention
thatthere

exists
a

tortforthe
breach

o
fa

com
m

ercialtenant’s

quietenjoym
ent.

(See
R

B
/X

A
O

B
80-81,quoting

B
arkettv.B

rucato
(1953)

122
C

al.A
pp.2d

264,274-275
(B

arkett).)
H

er
argum

entfails.

1.
T

he
gravam

en
o
fG

insberg’s
cross-appealis

her

new
theory

that
she

w
as

w
rongfully

evicted.

The
elem

ents
o
fa

prim
a

facie
claim

forw
rongfully

evicting

a
residentialtenant,

as
explained

by
B

arkettand
latercases,are:

(1)
the

residentialtenantw
as

actually
or

constructively
evicted

from
the

prem
ises

by
(2)

the
landlord’s

“series
o
fintentionally

annoying
acts”

that

(3)
w

ere
“designed

to
com

pelthe
tenantto

vacate.”
(B

arkett,supra,
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122
C

al.A
pp.2d

atp.274;
G

reen
v.S

uperior
C

ourt(1974)
10

C
al.3d

616,

625, flu.
10.)

A
ccordingly,this

claim
lies

only
~fthe

tenantvacates
the

residence.
(G

reen
v.S

uperior
C

ourt,supra,
10

C
al.3d

atp.
625,flu.

10.)

G
insberg’s

new
ly-conceived

w
rongfuleviction

theory
is

grounded

on
a

m
isunderstanding

ofthe
tortsetoutin

B
arkett.

(R
B

/X
A

O
B

80-81,
87-

88.)
A

ccording
to

G
insberg,B

arkettheld
thatto

prevailon
a

w
rongful

eviction
claim

,the
tenantneed

show
only

the
elem

ents
fornuisance

as

defm
ed

by
the

R
estatem

ent(First)
o
fTorts

section
822.

(R
B

JX
A

O
B

80-81,

quoting
B

arkett,supra,
122

C
atA

pp.2d
atpp.274-275.)

N
otso.

B
arkett

considered
a

“w
illfu

lw
rongfuleviction”

o
fa

residentialtenantw
ho

had

vacated
the

prem
ises—

nota
sim

ple
claim

for
nuisance

orbreach
ofquiet

enjoym
ent.

(122
C

al.A
pp.2d

atpp.272,274-275
[distinguishing

this
tort

from
a

contractualbreach
o
fquietenjoym

ent].)

G
insberg

sim
ilarly

m
isconstrues

the
tw

o
other

cases
thatshe

says

show
thata

com
m

ercialtenantcan
state

a
claim

for
a

“tortious”
breach

o
f

quietenjoym
ent:

Spin/cs
v.E

quity
R

esidentialB
riarw

ood
A

partm
ents

(2009)
171

C
aLA

pp.4th
1004

(Spin/cs)
and

Too/ce
v.A

llen
(1948)

85
C

al.A
pp.2d

230
(Too/ce).

(R
B

/X
A

O
B

88-89.)
O

nce
again,both

cases

involved
residentialtenants.

(Spin/cs,supra,
171

C
al.A

pp.4th
atpp.

1017-

1018,
1055

[“w
rongfuleviction”

ofa
residentialtenantbased

on
landlord’s

changing
tenant’s

locks
m

id-lease];
Too/ce,supra,

85
C

al.A
pp.2d

atp.232

[residentialtenantvacated
apartm

entafter
filing

suit].)

G
insberg

cites
no

authority
forthe

proposition
thata

com
m

ercial

tenantcan
prevailon

a
w

rongfhleviction
theory.

(See
R

B
/X

A
O

B
80-8

1,

87-89.)
B

uteven
assum

ing
thatsuch

a
claim

w
ere

cognizable,
itw

ould
lie

only
afterthe

tenantvacated
the

leased
prem

ises:
“In

orderthatthere
be
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a
constructive

eviction
itis

essentialthatthe
tenantshould

vacate
the

property.
There

is
no

constructive
eviction

ifthe
tenantcontinues

in

possession
o
fthe

prem
ises

how
ever

m
uch

he
m

ay
be

disturbed
in

the

beneficialenjoym
ent.”

(Lor4
Lim

ited
v.

W
ojfe

(1948)
85

C
al.A

pp.2d
54,

65, italics
added;

Id.
atp.

66
[constructive

eviction
claim

failed
because

the
tenants

“notonly
continued

in
possession

butw
ere

litigating,
seeldng

to

rem
ain

in
possession”];

accord,M
unoz

v.M
acM

illan
(2011)

195
C

al.A
pp.4th

648,
655

[w
rongfuleviction

lies
only

ifthe
“tenantis

forcibly
rem

oved
from

prem
ises

w
ithoutjudicialprocess,”

italics
added].)

2.
B

ecause
G

insberg
has

notshow
n

that
she

relied
on

a
w

rongfuleviction
theory

in
the

tria
lcourt,

this

C
ourtshould

notconsider
it.

W
hateverthe

elem
ents

o
fherw

rongfuleviction
claim

are,G
insberg

has
notshow

n
thatshe

raised
the

claim
in

the
trialcourt.

(See
generally

R
.B

/X
A

O
B

78-98.)

To
the

contrary,G
insberg’s

prim
ary

theory
on

punitive
dam

ages

throughoutthe
trialcourtproceedings

w
as

sim
ple:

P
unitive

dam
ages

are

available
to

a
com

m
ercialtenantw

ho
prevails

on
a

contractclaim
for

breach
o
fquietenjoym

ent.
(2

A
A

330
[G

insberg
trialbrief];

2
S

A
A

1175,

1176;
6R

T
895-897;

accord,
1

S
A

A
1057,

1058;2
S

A
A

1145,
1146.)

The

trialcourtrejected
this

argum
ent(6

R
T

910)
and

G
insberg

has
essentially

abandoned
iton

appeal.

In
the

trialcourt,
G

insberg
also

argued
thatshe

could
recovertort

dam
ages

for
G

am
son’s

alleged
“intentionalinterference

w
ith

use
o
f

prem
ises.”

(See,
e.g.,

6
R

T
893:22-897:8,

932:8-16.)
B

utshe
never
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proposed
any

instructions
on

thatpurported
tortor

cited
any

authority

holding
thatsuch

a
tort—

--assuniing
one

even
existed—

w
as

applicable
to

the
facts

o
fthis

case.
(See

generally
6

R
T

854-903
[jury

instruction

conference];
2

S
A

A
1172-1178.)

A
nd

she
certainly

did
notground

her

“intentionalinterference”
theory

on
case

law
regarding

the
w

rongful

eviction
o
fresidentialtenants.

(See,e.g.,
6

R
T

873
:20-874:5

[relying
on

C
A

C
Iprivate

nuisance
instruction];

6
R

T
879:19-888:14

[“tort”
instruction

based
on

authority
regarding

contractualbreach
o
fquietenjoym

ent];
3

A
A

527-529,
596-598,

615-617
[G

insberg
opposition

to
m

otion
forpartial

JN
O

V
];

7
R

I
1067-1073

[hearing
on

m
otion

forpartialJN
O

V
];

see
also

4
A

A
779-781

[G
am

son
reply

in
supporto

fm
otion

forpartialJN
O

V
J;

pp.
52-55,ante.)

Because
G

insberg
has

notdem
onstrated

thatshe
raised

herw
rongful

eviction
theory

in
the

trialcourt,
this

C
ourtshould

notconsiderit.

(See,
e.g.,C

able
C

onnection,
Inc.

v.D
IR

E
C

T
V

(2008)
44

C
al.4th

1334,

1350,
ft

12;F
ranklin

M
int

Co.
v.M

anatt,P
helps

&
Phillz~s,

LLP
(2010)

184
C

al.A
pp.4th

313,349
(F

ranklin
M

int).)
In

any
case,G

insberg’s
theory

fails
on

the
m

erits.
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C
.

E
ven

A
ssum

ing
T

hatThere
E

xists
A

C
laim

F
or

The

W
rongfulE

viction
O

fA
C

om
m

ercialT
enant,

G
insberg

F
ailed

T
o

E
stablish

It
B

y
P

roof;Ju
ry

Instructions,
O

r

S
pecialV

erdict.

1.
G

insberg
did

notallege
or

establish
thatshe

w
as

evicted.

E
ssentialto

a
claim

o
fw

rongfuleviction
is

thatthere
actually

be
an

eviction—
the

tenantm
usthave

vacated
the

prem
ises.

A
tenantw

ho

rem
ains

has
only

a
contractclaim

for
dam

ages
forbreach

o
fthe

covenanto
f

quietenjoym
ent.

Thatis
w

hathappened
in

G
untertv.

C
ity

o
fStockton,

supra,
55

C
al.A

pp.3d
131,w

here
the

tenant—
like

G
insberg—

w
as

“not

suing
for

a
w

rongful,
constructive

eviction
butforthe

lessor’s
unjust(fled

and
unauthorized

interference
w

ith
his

profitable
use

o
fthe

leased
property.

The
rule

requiring
ouster

orsunenderpriorto
suitforw

rongfuleviction

does
notpreclude

the
tenantfrom

his
election

to
stand

upon
the

lease,

rem
ain

in
possession

and
sue

for
breach

o
fcontractdam

ages.”
(Id.

at

p.
141,italics

added.)
Later

authorities
relying

on
G

untertconfirm
that

a
tenantrem

aining
in

the
leased

prem
ises

m
ay

recoveronly
contract

dam
ages:

G
untertm

erely
clarified

thata
landlord’s

interference
w

ith
a

tenant’s

quietenjoym
entm

ay
supportan

action
for

dam
ages

even
ifthe

tenantdoes
notm

ove
outo

fthe
prem

ises.
[C

itation.]
W

hile
a

claim

for
breach

o
fthe

covenanto
fquietenjoym

entis
sim

ilar
to

a
constructive

eviction
claim

,
the

criticaldifference
is

thatthe
latter

claim
m

ay
notbe

broughtuntilthe
tenanthas

vacated
the

property.

[C
itation.]
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(C
unningham

v.
U

niversal
U

nderw
riters

(2002)98
C

al.App.4th

1141,
1152-1153,italics

added;
accord,A

ndrew
s,supra,

125
C

al.A
pp.4th

at

p.
590;M

archese
v.S

tandard
R

ealty
and

D
evelopm

entCo.
(1977)

74
C

al.A
pp.3d

142,
148.)

G
insberg

did
notvacate

the
prem

ises
and

she
presented

no
evidence

o
factualor

constructive
eviction.

(See
generally

3
R

T
201-321

[entire

G
insberg

directexam
ination];2

A
A

335
[G

insberg
dam

ages
chart].)

A
ccordingly,her

only
potentialrem

edy
is

contractdam
ages.

2.
T

he
ju

ry
w

as
notinstructed

on
w

rongfuleviction.

The
jury’s

verdictm
ustbe

judged
solely

by
the

law
given

in
the

instructions:
“[S

)ince
[G

insberg)
assert[s]no

claim
o
fenorin

the
jury

instructions,
the

rules
are

properly
located

in
the

instructions
given

the

ju
ry.”

(N
ullv.

C
ity

ofLosA
ngeles

(1988)
206

C
al.A

pp.3d
1528,

1534;

see
also

P
eople

v.
W

illiam
s

(2001)
25

C
al.4th

441,463
[“W

e
reaffinn,

therefore,the
basic

rule
thatjurors

are
required

to
determ

ine
the

facts
and

render
a

verdictin
accordance

w
ith

the
court’s

instructions
on

the
law

”].)

G
insberg

neverproposed
an

instruction
on

the
w

rongfuleviction

theory
thatshe

urges
on

appeal,
and

the
jury

received
no

such
instruction.

(2
A

A
372;2

S
A

A
1172-1178;6

R
T

854-903
[jury

instruction
conference].)

She
instead

proposed
an

instruction
on

private
nuisance

(C
A

C
IN

o.
2021),

w
hich

w
as

supposed
to

coverherpurported
“intentionalinterference

w
ith

property”
tort.

(6
R

T
873-875;

see
pp.

52-53
&

fri.
10,ante.)

The
trial

courtrefused
thatinstruction

(6
R

T
988-990),w

hich
did

notsetoutthe

prim
a

facie
elem

ents
for

the
w

rongfuleviction
theory

thatshe
now

pursues

in
any

case
(seep.

52,
fit

10,ante).
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The
as-given

“intentionalinterference
w

ith
use

o
fprem

ises”

instruction
tracks

a
run-of-the-m

illcontractualquietenjoym
entclaim

—
not

a
claim

for
w

rongfuleviction.
(2

A
A

372;
see

pp.
53-57,

ante.)

S
pecifically,the

ju
ry

w
as

notinstructed
thatit

could
hold

G
am

son
liable

for

“tortious
breach

o
fquietenjoym

ent”
(or“intentionalinterference

w
ith

property”
or

“w
rongfuleviction”)

only
ifitfound

that:
(1)

G
insberg

w
as

actually
or

constructively
evicted

by
(2)

G
am

son’s
“series

o
fintentionally

annoying
acts”

that(3)
w

ere
“designed

to
com

pel[her]
to

vacate.”
(See

pp.55-56,ante.)

G
insberg’s

cross-appealtherefore
fails:

She
cannotprevailby

asserting
a

theory
aboutw

hich
the

jury
w

as
notinstructed.

(See
B

lake
v.

A
rp

(1919)
180

C
al.

144,
148

[refusing
to

consider
new

defense
theory

because
“(t)his

pointw
as

notpresented
by

instructions
to

the
jury,

and
it

is

notinvolved
in

any
requested

instruction,
and

the
pointw

as
therefore

w
aived”];M

am
m

oth
Lakes

Land
A

cquisition,
LLC

v.
Tow

n
o
fM

am
m

oth

Lakes
(2010)

191
C

al.A
pp.4th

435,464,
fit

5
[rejecting

theory
because

it

“w
as

notpresented
to

the
ju

ry
by

instructions
attrial”].)

3.
T

he
ju

ry’s
specialverdictm

ade
no

findings
that

w
ould

supporta
claim

for
w

rongfuleviction.

Perhaps
the

C
ourtcould

overlook
G

insberg’s
failure

to
allege

and

puton
evidence

regarding
a

w
rongfuleviction

theory
and

the
absence

o
f

instructions
on

the
claim

ifthe
jury’s

factualfm
dings

nevertheless

supported
such

a
claim

.
B

utthey
don’t.

A
specialverdictdoes

notbenefitfrom
a

generalverdict’s

presum
ption

o
fcorrectness.

A
review

ing
courtdoes

notim
ply

findings
in

favor
o
fthe

prevailing
party;rather,the

verdict’s
correctness

is
determ

ined
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as
a

m
atter

o
flaw

.
(T

rujillo
v.N

orth
C

ounty
TransitD

ist.
(1998)

63
C

al.A
pp.4th

280,285.)
In

addition,
“[u]nlike

a
generalverdict(w

hich

m
erely

im
plies

findings
on

allissues
in

favor
o
fthe

p
la

in
tiffor

defendant),

a
specialverdictpresents

to
the

jury
each

ultim
ate

factin
the

case.
The

ju
ry

m
ustresolve

allo
fthe

ultim
ate

facts
presented

to
itin

the
specialverdict,

so

that
‘nothing

shallrem
ain

to
the

courtbutto
draw

from
them

conclusions
o
f

law
.’

(C
ode

C
iv.

P
roc.,§

624.)”
(M

yers,supra,
13

C
al.A

pp.4th
atpp.

959-

960,originalitalics;
internalquotation

m
arks

and
citations

om
itted.)

Judged
by

these
standards,the

specialverdictform
here

does
not

supportany
kind

o
ftortclaim

,w
rongfuleviction

or
otherw

ise.

The
relevantspecialverdictform

is
entitled

“IntentionalInterference

w
ith

U
se

o
fP

rem
ises.”

Itreads:

W
e

answ
erthe

questions
subm

itted
to

us
as

follow
s:

1.
D

id
E

stherG
insberg

prove
thatacts

or
om

issions
o
fH

anna

G
am

son
substantially

interfered
w

ith
E

sther
G

insberg’s
rights

to
use

and
enjoy

the
leased

prem
ises

forthe
purposes

contem
plated

in
the

lease?

fle
s

N
o

Ifyour
answ

erto
question

1
is

yes,then
answ

er
question

2.

Ifyou
answ

ered
no,

stop
here,answ

erno
further

questions,
and

have

the
presiding

juror
sign

and
date

this
fonn.

2.
D

o
you

find
by

clearand
convincing

evidence
thatH

anna

G
am

son
engaged

in
conductw

ith
m

alice,
oppression

or
fraud?

~
Y

es
_
N

o

(2
A

A
3
9
2
.)
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Like
the

jury
instruction,the

specialverdictfinding
thatG

ainson

“substantially
interfered

w
ith

E
stherG

insberg’s
rights

to
use

and
enjoy

the

leased
prem

ises
forthe

purposes
contem

plated
in

the
lease”

addresses
only

the
elem

ents
for

a
contractualbreach

o
fquietenjoym

ent,
and

notthose

forw
rongfuleviction.

(See
pp.

53-57,
60-61,

ante.)
A

bsentthose
w

rongful

eviction
findings,how

ever,
G

am
son

cannotbe
liable

under
a

w
rongful

eviction
theory

as
a

m
atter

o
flaw

:
A

“specialverdictis
‘fatally

defective’
if

it
does

notallow
the

ju
ry

to
resolve

every
controverted

issue.
[C

itations.]”

(Saxena
v.

G
offizey

(2008)
159

C
al.A

pp.4th
316,

325,
326

[specialverdict

on
“inform

ed
consent”w

as
defective

because
it“did

notrequire
the

ju
ry

to

m
ake

a
finding

on
battery”j;F

uller-A
ustin

Insulation
Co.

v.H
ighlands

Insurance
Co.

(2006)
135

C
al.A

pp.4th
958,

1005-1006
[specialverdicton

“inequitable
m

isconduct”
w

as
defective

because
itdid

notrequire
jury

to

m
ake

a
fm

ding
on

“reasonableness”];M
yers,supra,

13
C

al.A
pp.4th

at

pp.
960-96

1
[punitive

dam
ages

aw
ard

w
as

defective
because

specialverdict

form
did

notrequire
ju

ry
to

m
ake

findings
on

an
underlying

tort].)

A
ccordingly,

G
insberg’s

purported
tortclaim

grounded
on

a
“w

rongfuleviction”
theory

(or
“tortious”

breach
o
fquietenjoym

entor

“intentionalinterference
w

ith
use

o
fprem

ises”
or

any
otherlabelG

insberg

m
ightsuggest)

fails
because

the
ju

ry
w

as
notinstructed,

and
m

ade
no

fm
dings,

on
thatclaim

.
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P
.

The
T

ria
lC

ourtP
roperly

R
elied

O
n

E
rich

and
B

a
ile

r

R
app

To
C

onclude
T

hat
G

insberg
C

ould
N

otR
ecover

T
o
rtD

am
ages

O
n

H
er

B
reach

O
fC

ontractC
laim

.

In
striking

the
punitive

dam
ages

verdict,the
thaicourtrelied

on

E
rlich

v.M
enezes

(1999)21
C

al.4th
543

(E
rlich)

and
B

utler-R
upp,supra,

134
C

al.A
pp.4th

1220.
(6

R
T

1067-1073.)
These

cases
acknow

ledge
the

unrem
arkable

proposition
thattortdam

ages
generally

cannotbe
tacked

onto

a
contractclaim

.
(E

rlich,supra,21
C

al.4th
atpp.

551-554;B
utler-R

upp,

supra,
134

C
aLA

pp.4th
atpp.

1227-1228.)
G

insberg
contends

thatE
rlich

and
B

utler-R
upp

do
notpreclude

tortliability
because

those
rulings

hinged

on
the

“negligent”
nature

o
fthe

tortious
conduct,w

hereas
the

jury
here

supposedly
found

G
am

son
liable

for
an

intentionaltortbearing
the

hallm
arks

o
fw

rongfuleviction.
(R

B
/X

A
O

B
97-98.)

G
insberg

m
isstates

both
the

holdings
ofE

rlich
and

B
utler-B

upp
and

the
jury’s

verdict.

E
rlich

concluded
thata

hom
eow

nercould
notrecovertortdam

ages

againsta
contractorfor

w
hatw

as
essentially

a
contractualconstruction

defectclaim
.

(21
C

al.4th
atp.

552.)
The

obligations
betw

een
the

hom
eow

ner
and

contractorw
ere

defm
ed

exclusively
by

contract;
therefore,

tortdam
ages

w
ere

unavailable.
(Id.

atp.
554.)

B
utler-B

upp
held

that

a
com

m
ercialtenantcannotrecover

on
a

tortclaim
arising

from
the

landlord’s
alleged

breach
o
fthe

covenanto
fquietenjoym

ent.

(134
C

al.A
pp.4th

atpp.
1229-1230.)

B
utler-R

upp
also

rejected
the

notion—
im

plicitin
G

insberg’s
cross-appellant’s

opening
brief—

thatcase

law
allow

ing
residentialtenants

to
recoverpunitive

dam
ages

operates
in

the

com
m

ercialcontext.
(Id.

atp.
1230

[residentialtenantm
ay

recovertort

dam
ages

under
C

iv.
C

ode,§
1941

(w
arranty

o
fhabitability

in
residential

64



leases),butthatstatute
“has

no
application

to
com

m
ercialleases”].)

M
oreover,

contrary
to

G
insberg’s

contention
(R

B
IX

A
O

B
98),

although

E
rlich

and
B

utler-R
upp

both
considered

the
tortofnegligentinfliction

o
f

em
otionalharm

,neitherlim
ited

its
analysis

to
negligence

claim
s.

G
insberg

also
m

isstates,
once

again,the
claim

aboutw
hich

the
ju

ry

w
as

instructed
and

rendered
a

verdict.
C

ontrary
to

G
insberg’s

assertion,

the
ju

ry
did

notconsider
orm

ake
any

fm
dings

on
the

“independenttort”
o
f

“intentionalinterference
w

ith
use

and
quietenjoym

ento
fleased

prem
ises,

accom
plished

by
a

series
ofintentionally

annoying
acts

designed
to

com
pel

the
tenantto

vacate.”
(R

B
/X

A
O

B
98;see

2
A

A
372,

392
[jury

instruction

and
specialverdict];pp.

60-63,
ante.)

The
ju

ry
rendered

a
verdicton

a
contractclaim

,period.
There

w
as

no
basis

forpunitive
dam

ages
and

therefore
no

basis
forreversal.

III.

A
S

A
M

A
T

T
E

R
O

F
P

U
B

LIC
P

O
LIC

Y
,

P
U

N
IT

IV
E

D
A

M
A

G
E

S

S
H

O
U

LD
N

O
T

B
E

A
V

A
IL

A
B

L
E

F
O

R
TEEE

B
R

E
A

C
H

O
F

T
H

E

C
O

V
E

N
A

N
T

O
F

Q
U

IE
T

E
N

JO
Y

M
E

N
T

IN
A

C
O

M
M

E
R

C
IA

L

LE
A

S
E

.

A
.

E
ven

IfP
unitive

D
am

ages
W

ere
A

vailable
F

or
The

B
reach

O
fThe

C
ovenantO

fQ
uietE

njoym
ent,

They
W

ould
B

e

Inappropriate
In

T
he

C
onunercialC

ontext.

T
ortand

contractlaw
prom

ote
distinctpolicies,w

hich
explains

w
hy

the
dam

ages
available

are
sim

ilarly
distinct:

“C
ontractactions

are
created

to
protectthe

interestin
having

prom
ises

perform
ed,”

w
hile

“[t]o
rt

actions

are
created

to
protectthe

interestin
freedom

from
various

kinds
o
fharm

.”
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(A
pplied

E
quipm

ent,supra,7
C

aL4th
atp.

515,internalcitation
and

quotation
m

arks
om

itted.)
G

iven
thatdistinction,

contractdam
ages

are

lim
ited

to
those

w
ithin

the
contem

plation
o
fthe

contracting
parties.

(ibid.;

C
iv.

C
ode,§

3300.)
Tort-type

dam
ages,w

hich
can

include
punitive

dam
ages,are

alm
ostnever

available
in

contractactions.
(E

rlich,supra,

21
C

al.4th
atp.

553.)
“C

onductam
ounting

to
a

breach
ofcontractbecom

es

tortious
only

w
hen

italso
violates

an
independentduty

arising
from

principles
o
ftortlaw

.”
(A

pplied
E

quipm
ent,supra,7

C
al.4th

atp.
515.)

C
ourts

are
careflulnotto

“blurthe
distinction

betw
een

contractand

tort.”
(B

utler-.R
upp,supra,

134
C

al.A
pp.4th

atp.
1229.)

This
is

especially

true
in

the
com

m
ercialcontext.

O
ur

Suprem
e

C
ourthas

recognized
thatthe

lim
itation

on
contractdam

ages
“serves

to
encourage

contractualrelations

and
com

m
ercialactivity

by
enabling

parties
to

estim
ate

in
advance

the

financialrisks
oftheir

enterprise.”
(A

pplied
E

quipm
ent,supra,7

C
al.4th

atp.
515.)

The
C

ourtarticulated
a

sim
ilar

concern
w

hen
refusing

to
expand

tortrem
edies

in
the

w
rongfulterm

ination
context:

“The
expansion

o
ftort

rem
edies

in
the

em
ploym

entcontexthas
potentially

enorm
ous

consequences

forthe
stability

o
fthe

business
com

m
unity.”

(Foley
v.Interactive

D
ata

C
orp.

(1988)
47

C
al.3d

654,
699

(Foley).)

The
sam

e
holds

true
in

the
com

m
erciallandlord-tenantcontext.

Tort

rem
edies

are
unavailable

because
the

landlord
and

tenantare
“parties

to

a
com

m
erciallease;

as
such,they

[are]
in

no
specialrelationship

thatw
ould

give
rise

to
a

duty
in

tort.”
(Illchchooyiv.Best,supra,37

C
al.A

pp.4th
at

p.412.)
M

o
th

e
r

courtexplained
thata

com
m

erciallandlord
and

tenant

share
no

“specialor
fiduciary

relationship”
because

“each
contracted

strictly

outo
fa

profitm
otive,

and
ordinary

dam
ages

forbreach
o
fa

lease
w

ere
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available
equally

to
both.”

(G
irard

v.D
elta

Tow
ers

Joint
Venture

(1993)

20
C

al.A
pp.4th

1741,
1749.)

A
ccordingly,w

here—
as

here—
a

landlord’s

“duties
w

ere
circum

scribed
by

[her]
obligations

underthe
lease

and
w

ere

confined
to

fU
lfilling

[the
com

m
ercialtenant’s]

contractualexpectations
o
f

econom
ic

gain,”
only

contractdam
ages

are
available.

(B
utler-R

upp,supra,

134
C

al.A
pp.4th

atp.
1229

[rejecting
em

otionaldistress
claim

].)
A

ny

additionalrecovery
w

ould
be

“superfluous”
because

the
com

m
ercialtenant

“is
m

ade
w

hole
by

the
recovery

o
fcontractdam

ages.”
(Ilkhchooyiv.Best,

supra,
37

C
aLA

pp.4th
atp.412.)

G
insberg

nonetheless
asks

the
C

ourtto
jum

p
atw

hatshe
calls

the

“opportunity”
to

carve
outan

exception
to

these
principles

(R
B

/X
A

O
B

94)

to
allow

punitive
dam

ages
againsta

com
m

erciallandlord
forthe

breach
o
f

quietenjoym
entifthat“breach

is
(1)

accom
plished

by
a

series
o
f

intentionally
annoying

acts
designed

to
com

pelthe
tenantto

vacate
and

(2)
com

m
itted

w
ith

‘oppression,fraud,
orm

a
lice

”
(R

B
/X

A
O

B
91).

B
ut

she
does

notaddress
the

settled
rules

that(a)
a

breach
o
fcontractnever

supports
tortrem

edies,including
punitive

dam
ages,absentthe

breach
o
f

som
e

extra-contractualduty,and
(b)

m
otive

is
neverrelevantto

a
claim

for

breach
o
fcontract.

(See,e.g.,Freem
an

&
M

ills,
Inc.

v.B
elcher

O
ilCo.

(1995)
11

C
al.4th

85,
102;A

pplied
Equz~m

ent,supra,
7

C
aI.4th

atpp.
515-

516;Foley,supra,47
C

al.3d
atpp.

692-694.)

W
hatlim

ited
authority

there
is

in
the

com
m

erciallandlord-tenant

contextdem
onstrates

thatG
insberg’s

allegations
very

likely
do

notm
ake

outany
intentionaltort.

In
M

cD
onellv.A

m
erican

T
rustCo.

(1955)

130
C

al.A
pp.2d

296,299,com
m

ercialtenants
sued

theirlandlord
alleging

that“defendant
aw

are
o
fthe

defective
condition

o
fthe

roofand
drains

and
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know
ing

they
could

cause
dam

age,refused
to

repairthem
.”

M
eD

onellheld

that“[tjhose
facts

do
notspellan

intentionaltort”
and

therefore
could

not

supportpunitive
dam

ages.
(Id.

atpp.299-300
[dem

urrerproperly
sustained

to
punitive

dam
ages

count].)

F
inally,

even
ifthe

C
ourtbelieved

thatG
insberg’s

suggested

form
ulation

w
ere

a
good

idea,G
insberg

stillw
ould

notbe
entitled

to

punitive
dam

ages:
The

jury
w

asn’teven
instructed,m

uch
less

m
ade

fm
dings,

aboutw
hether

G
am

son
breached

the
covenant“by

a
series

o
f

intentionally
annoying

acts
designed

to
com

pel[G
insberg]

to
vacate”

the

prem
ises.

(C
om

pare
R

B
/X

A
O

B
91

w
ith

2
A

A
372,

392
[jury

instruction

and
specialverdict];

see
pp.

60-63,
ante.)

B
.

G
insberg’s

C
alifornia

C
ase

Law
D

oes
N

otS
upportH

er

P
osition.

A
lthough

she
acknow

ledges
that“[n]o

C
alifornia

case
has

directly

addressed
the

recoverability
o
fpunitive

dam
ages

againsta
landlord

under

a
com

m
erciallease

for
breach

o
fthe

covenanto
fquietenjoym

ent,”

G
insberg

claim
s

that“severalC
alifornia

cases
have

touched
on

the
issue.”

(R
B

/X
A

O
B

90.)
B

uther
authority

consists
o
fthree

cases
thathave

nothing

to
do

w
ith

the
“issue.”

(R
.B

/X
A

O
B

90-91;
see

S
onic-C

alabasas
A,

Inc.
v.

M
oreno

(2011)
51

C
al.4th

659,694,lb.
14

(S
onic-C

alabasas)
[“(I)t

is

axiom
atic

thatcases
are

notauthority
forpropositions

notconsidered,”

alteration
in

original;
internalquotation

m
arks

and
citation

om
itted].)

B
eckettv.

C
ity

o
fP

aris
Thy

G
oods

C
c.

(1939)
14

C
al.2d

633

(B
eckett).

G
insberg

suggests
thatB

eckett“im
plicitly

acknow
ledged

that

[a
com

m
ercialtenant]m

ightbe
entitled

to
punitive

dam
ages”

forbreach
o
f

68



quietenjoym
ent.

(R
B

IX
A

O
B

90,
alteration

added.)
N

ottrue.
The

underlying
claim

in
B

eckettwas
w

rongfuleviction—
notbreach

o
fquiet

enjoym
ent.

(14
C

al.2d
atpp.

638-639j’2

Too/ce
v.A

llen,supra,
85

C
al.A

pp.2d
230.

G
insberg

argues
that

although
Too/ce

concerned
a

residentialtenant,the
court“touched

on”

com
m

ercialleases
by

affirm
ing

a
punitive

dam
ages

aw
ard

“for,
in

part,

‘loss
o
fbusiness

earnings.”
(R

B
/X

A
O

B
90.)

N
ottrue.

Too/ce
considered

only
w

hetherthe
residentialtenant’s

“[1]oss
o
fearnings”

should
have

been

“pleaded
by

w
ay

o
fspeciaidam

ages.”
(85

C
al.A

pp.2d
atp.238.)

Fanoutsopoulos
v.

C
ham

bliss
(2007)

157
C

al.A
pp.4th

297

(P
anoutsopoulos).

A
lthough

she
relied

on
P

anoutsopoulos
in

the
trial

court,
G

insberg
now

concedes
that“punitive

dam
ages

are
notatissue”

in

thatcase.
(R

B
IX

A
O

B
90-91;see

3
A

A
597;

6
R

T
895;

7
R

T
1070.)

B
ut

she
cites

itanyw
ay

because
it“noted”

thatan
arbitrator

in
a

prior

proceeding
had

aw
arded

“$100,000
in

punitive
dam

ages
againstthe

com
m

erciallandlord
on

claim
s

o
fbreach

o
fthe

covenantofquiet

enjoym
entand

intentionalinfliction
o
fem

otionaldistress.”

(R
B

IX
A

O
B

91.)
A

gain,
nottrue.

For
one

thing,Fanoutsopoulos
identified

nothing
o
f“note”

in
the

arbitrator’s
aw

ard—
itdescribed

the
aw

ard
only

as
a

m
attero

fproceduralbackground.
(157

C
al.A

pp.4th
atp.

303.)
For

another,

the
arbitrator

aw
arded

$100,000
in

punitive
dam

ages
on

a
claim

for

12Beclcettdid
notconsider

orrule
on

the
viability

o
fa

w
rongfU

leviction

tortin
the

com
m

ercialcontext—
itm

erely
assum

ed
thatthe

tortexisted.
Thus,B

eckettis
notauthority

forthe
viability

o
fthatpurported

tort.
(See

S
onic-C

alabasas,supra,
51

C
al.4th

atp.
694,

fit
14.)
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intentionalinfliction
o
fem

otionaldistress—
notbreach

o
fquietenjoym

ent.

(Ibid.)

C
.

G
insberg’s

O
ut-O

f-S
tate

A
u

th
o

rity
D

oes
N

otS
upportH

er

P
osition.

G
insberg

cites
tw

o
out-of-state

opinions
thatshe

says
“expressly

affirm
ed

punitive
dam

ages
aw

ards
againstlandlords

undercom
m

ercial

leases
fortortious

breach
o
fthe

covenanto
fquietenjoym

ent”:
D

aniels
v.

D
ean

(1992)
253

M
ont.

465
[833

P.2d
1078]

(D
aniels),

and
h

IP
.

C
orp.

v.

210
C

entralP
ar/c

South
C

orp.
(N

.Y
.

A
pp.

D
iv.

1962)
16

A
.D

.2d
461

[228
N

.Y
.S

.2d
883],

affd.
(N

.Y
.

1963)
12

N
.Y

.2d
329

[189
N

.E
.2d

812]

(LH
P

.
C

orp.).
(R

B
/X

A
O

B
94-97.)

Y
etagain,nottrue.

G
insberg

relies
on

the
egregious

facts
in

D
aniels

w
hile

m
isstating

its

holding.
(R

B
!X

A
O

B
94-96.)

She
contends

thatunderD
aniels,the

C
ourt

should
uphold

the
punitive

dam
ages

aw
ard

because,she
says,the

evidence

proves
that—

as
happened

in
D

aniels—
”G

am
son’s

deliberate
failure

to

m
ake

repairs
created

a
substantialrisk

to
G

insberg’s
business

by
turning

aw
ay

custom
ers.”

(R
B

/X
A

O
B

96.)
She

intim
ates

thatD
aniels’reference

to

tortious
interference

w
ith

the
tenant’s

lease
is

the
sam

e
cause

o
faction

that

she
alleged

here.
(R

B
/X

A
O

B
94-96.)

Itisn’t.
In

D
aniels,the

tenant

com
plained

aboutthe
landlord’s

tortious
interference

w
ith

contractualor

business
relationships

w
ith

custom
ers.

(833
P.2d

atp.
1084.)

The
D

aniels

punitive
dam

ages
aw

ard
w

as
predicated

on
factualfindings

underlying
that

tort,plus
a

defam
ation

count.
(Id.

atpp.
1083-1084.)

In
contrast,

G
insberg

never
alleged

a
claim

fortortious
interference

w
ith

contractualorbusiness

relationships
w

ith
custom

ers,and
the

jury
w

as
never

instructed
on

that
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theory
and

m
ade

no
findings

thatcould
supportit.’3

A
ccordingly,

G
insberg’s

argum
entw

orks
only

by
ignoring

both
D

aniels’holding
and

the

proceduralposture
o
fherow

n
case.

G
insberg

gets
LI-fR

.
C

orp.w
rong,too.

(R
B

/X
A

O
B

96-97.)
The

legalissue
in

LI-IF
.

C
orp.

w
as

w
hether

equitable
reliefcould

support

a
punitive

dam
ages

aw
ard.

(228
N

.Y
.S

.2d
atpp.

885-888,affd.
189

N
.E

.2d

atpp.
812-814.)

The
interm

ediate
appellate

courtheld
thatthe

tw
o

form
s

o
f

reliefcould
be

com
bined,

and
N

ew
Y

ork’s
C

ourto
fA

ppeals
affirm

ed.

(Ibid.)
B

utneithercourtconsidered
w

hether,
as

a
m

atter
o
fpublic

policy,

punitive
dam

ages
should

be
available

to
a

com
m

ercialtenantprevailing
on

a
purported

claim
for

“tortious”
breach

o
fquietenjoym

ent—
and

itis
not

even
clearw

hetherthe
underlying

cause
o
faction

in
LI-fR

.
C

orp.
sounded

in
contractortort.

(222
N

.Y
.S

.2d
atpp.

885,
888-889,

affd.
189

N
.E

.2d
at

pp.
812,

814.)
11fF

.
C

orp.
is

notauthority
for

G
insberg’s

position.

(See
S

onic-C
alabasas,supra,

51
C

al.4th
atp.

694,
th.

14.)

‘~
G

insberg
im

plies
thatshe

soughtdam
ages

for
custom

erloss,stating
that

the
evidence

show
ed

and
“Judge

Torres
found”

thatthe
alleged

lack
o
f

repairs
created

“a
substantialrisk

to
G

insberg’s
business

by
turning

aw
ay

custom
ers.”

(R
B

/X
A

O
B

96.)
B

utJudge
Torres

m
ade

no
such

finding,
eitheratthe

place
G

insberg
cites

or
anyw

here
else,and

the
claim

w
as

never
partofG

insberg’s
case.

(See
generally

1
A

A
44-62

[firstam
ended

com
plaint];

2
A

A
335

[G
insberg

dam
ages

chart];2
R

T
189-192

[G
insberg

opening
statem

ent];
3

R
T

200-349
[G

insberg
trialtestim

ony];
6

R
T

854-912
[conference

on
instructions

and
specialverdictform

s];
6

R
T

932-938
[G

insberg
closing

argum
ent];

6
R

T
990-991

[referring
to

dam
ages

chart
used

during
closing

argum
ent);

7
R

T
1072:1-7

[trialcourtrecognized
that

G
insberg

did
notallege

“loss
o
fprofits,”

only
“loss

o
fquietenjoym

ent”].)
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IV
.

T
H

IS
C

O
U

R
T

S
H

O
U

LD
A

F
F

IR
M

T
H

E
O

R
D

E
R

S
T

R
IK

IN
G

TH
E

P1JIN
ITW

E
D

A
M

A
G

E
S

V
E

R
D

IC
T

E
V

E
N

A
S

S
U

M
IN

G

T
H

A
T

G
IN

S
B

E
R

G
P

LE
A

D
E

D
A

N
D

P
R

O
V

E
D

T
O

R
T

IO
U

S

C
O

N
D

U
C

T
B

Y
G

A
M

S
O

N
.

A
.

The
S

pecialV
erdictFails

To
S

upportA
P

unitive
D

am
ages

A
w

ard.

1.
A

s
a

m
atter

o
fconstitutionaldue

process,punitive

dam
ages

m
ustbear

a
reasonable

relationship
to

com
pensatory

dam
ages.

The
C

ourtindependently
review

s
w

hetherthe
punitive

dam
ages

verdictis
constitutionally

excessive.
(Sim

on
v.

San
F

aolo
U

S
.

H
olding

Co.,

Inc.
(2005)

35
C

al.4th
1159,

1172
&

fit
2

(Sim
on).)14

A
punitive

dam
ages

aw
ard

m
ustbeara

“reasonable
relationship”

to
com

pensatory
dam

ages.

(Id.
atp.

1181,
citing

B
M

W
o
fN

orth
A

m
erica

v.
G

ore
(1996)

517
U

.S.559

and
State

F
arm

M
utualA

utom
obile

Insurance
Co.

v.
C

am
pbell(2003)

538
U

.S.408
(State

F
arm

).)
In

assessing
the

constitutionality
o
fpunitive

dam
ages

aw
ards,

courts
m

ustconsiderthe
ratio

betw
een

the
com

pensatory

14
G

am
son’s

challenges
to

the
specialverdictas

described
in

this
section

are
properly

before
the

C
ourt.

She
preserved

these
challenges

by
raising

them
in

herpost-trialm
otions.

(3
A

A
532-536,548-558;4

A
A

779-788;
see

A
m

erican
M

odern
H

om
e

Insurance
Co.

v.Fahm
ian

(2011)
194

C
al.App.4th

162,
170.)

M
oreover,

“[G
insberg],

as
the

plaintiff;had
responsibility

for
subm

itting
a

verdictform
sufficientto

supporthercauses
o
faction.

[C
itation.)

Ifshe
chose

notto
include

a
proposed

factualfm
ding

essentialto
one

o
fher

claim
s,itis

notincum
benton

[G
am

son],
as

the
defendant,to

m
ake

sure
the

om
ission

is
cured.”

(B
ehrv.R

edm
ond

(2011)
193

C
al.A

pp.4th
517,531-532;

accord,
e.g.,M

yers,supra,
13

C
al.A

pp.4th
atpp.

961-962.)
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and
punitive

dam
ages

aw
ards.

(See,e.g.,Sim
on,supra,35

C
aI.4th

at

pp.
1181-1183;JetS

ource
C

harter,
Inc.

v.D
oherty

(2007)
148

C
aI.A

pp.4th

1,9-10
(JetS

ource).)

2.
B

ecause
the

specialverdictdoes
notdistinguish

betw
een

dam
ages

aw
arded

fo
r

breach
ofcontract

and
to

rt,
it

is
im

possible
to

determ
ine

w
hether

the

ratio
ofpunitive

dam
ages

to
com

pensatory
to

rt

dam
ages

satisfies
due

process.

A
tthe

trialcourt’s
insistence,the

specialverdicthas
only

a
single

determ
ination

o
fdam

ages.
(2

A
A

378,
393;

6
R

T
866:6-21,

868:25-28,

1016:17-1017:25.)
Itm

akes
no

distinction
betw

een
G

insberg’s
contractand

purported
“to

rt”
claim

s.
(2

A
A

393.)
E

ven
assum

ing
thatG

insberg
alleged

and
prevailed

on
any

tortclaim
,this

failure
to

distinguish
tortfrom

contract

dam
ages

necessarily
doom

s
a

punitive
dam

ages
aw

ard.

a.
O

nly
to

rt
dam

ages
m

ay
be

considered
in

assessing
w

hether
punitive

dam
ages

are

constitutionally
excessive.

P
unitive

dam
ages

are
only

available
fortorts—

notbreaches
o
f

contract.
(C

iv.
C

ode,§
3294;

see
p.48,

ante.)
Therefore,assum

ing
that

G
insberg’s

purported
“intentionalinterference”

claim
w

as
a

cognizable
tort,

only
the

dam
ages

aw
arded

on
thatclaim

m
ay

be
considered

in
assessing

w
hetherthe

punitive
dam

ages
aw

ard
is

constitutionally
excessive

or

otherw
ise

defective.
(See

Textron
F

inancialC
orp.

v.N
at.

U
nion

F
ire

Ins.

Co.
o
fP

ittsburgh
(2004)

118
C

al.A
pp.4th

1061,
1084

(Textron)
[“our

consideration
o
fthe

disparity
betw

een
plaintiff’s

actualharm
and

the
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punitive
dam

age
aw

ard
m

ustbe
lim

ited
to

its
tortrelief’];

D
iam

ond

W
oodw

orks,Inc.
v.A

rgonautIns.
Co.

(2003)
109

C
al.A

pp.4th
1020,

1056

&
fn.

35,disapproved
o
fin

parton
othergrounds

by
Sim

on,supra,

35
C

al.4thatpp.
1182-1183.)

b.
T

he
punitive

dam
ages

aw
ard

fails
because

there
is

no
specialverdictfinding

that

G
am

son’s
purported

“intentional

interference”
dam

aged
G

insberg.

O
verview

.
There

is
no

explicitspecialverdictfm
ding

o
fdam

ages

attributable
to

G
insberg’s

purported
tortclaim

for
“intentional

interference,”
as

distinguished
from

her
contractclaim

s.
(2

A
A

389-390

[breach
oforaland

w
ritten

contractverdicts);2
A

A
392

[“intentional

interference
w

ith
use

o
fprem

ises”
verdict];

2
A

A
393

[dam
ages

verdict).)

A
ju

ry
fm

ding
o
factualtortdam

ages,how
ever,is

an
absolute

“predicate”

forpunitive
dam

ages.
(M

other
C

obb
‘s

C
hicken

Turnovers,Inc.
v.F

ox

(1937)
10

C
al.2d

203,205
(M

other
C

obb
~i).)

A
s

the
C

alifornia
Suprem

e

C
ourtexplained

long
ago:

“E
vilthoughts

or
acts,barren

o
fresult,

are
not

the
subjecto

fexem
plary

dam
ages.”

(Id.
atp.206.)

Thus,
aju

ry
verdictthat

expressly
aw

ards
zero

tortdam
ages

cannotsupporta
punitive

dam
ages

aw
ard.

(See
C

heung
v.D

aley
(1995)

35
C

al.A
pp.4th

1673,
1677

(C
heung)

[reversing
punitive

dam
ages

aw
ard

w
here

jury
“m

ade
an

express

determ
ination

notto
aw

ard
com

pensatory
dam

ages”];
C

alzfornia
v.A

ltus

Finance
S.A.

(9th
C

ir.
2008)

540
F.3d

992,
1001

(Attics
Finance)

[“C
alifornia

law
is

w
ell-established

and
quite

clear.
W

here
the

ju
ry

here

explicitly
found

‘$0’
o
fcom

pensatory
dam

ages,the
generalrule

precludes

punitive
dam

ages”].)
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This
requirem

entis
rigorously

enforced.
For

exam
ple,a

punitive

dam
ages

aw
ard

w
illbe

reversed
on

this
ground

even
if

substantialevidence

supports
the

jury’s
finding

o
f“fraud,

oppression
orm

alice.”
(C

heung,

sup-a,
35

C
al.A

pp.4th
atp.

1677.)
The

sam
e

is
true

even
if

anotherspecial

verdictshow
s

thatthe
jury

believed
p

la
in

tiffhad
been

“harm
ed.”

(A
ltus

Finance,supra,
540

F.3d
atp.

1002
[“jury’s

aw
ard

of‘$0’
in

com
pensatory

dam
ages

established
that,notw

ithstanding
the

‘harm
’

found
in

Form
5,the

C
om

m
issionerdid

notsufferthe
‘actualdam

ages’necessary
to

sustain
the

jury’s
punitive

dam
ages

aw
ard,”

citing
C

heung
and

M
other

C
obb

‘s]
~)15

The
dam

ages
specialverdict.

The
dam

ages
verdictform

required

the
jury

to
aw

ard
a

single
com

pensatory
dam

age
am

ountifG
insberg

prevailed
on

any
one

o
fherfour

counts.
(2

A
A

393;
seep.

73,
ante.)

Because
the

jury
found

G
am

son
liable

forbreaches
ofcontract(2

A
A

389-

390),there
is

no
w

ay
to

know
from

the
verdictifthe

ju
ry

intended
to

aw
ard

any
com

pensatory
dam

ages—
m

uch
less

the
am

ounto
fthose

dam
ages—

on

the
“intentionalinterference

w
ith

use
o
fprem

ises”
count(2

A
A

392).
The

dam
ages

specialverdictdirected
thatifthe

jury
found

liability
and

harm
on

any
ofG

insberg’s
theories—

w
hich

itdid
on

breach
o
fw

ritten
contract,

breach
o
foralcontract,and

“intentionalinterference
w

ith
use

o
fprem

ises”

(2
A.A

389-392)-—
itw

as
to

answ
erthe

question
“W

hatam
ounto

f

15
There

is
a

narrow
exception:

P
unitive

dam
ages

are
available

w
here

the

jury
finds

actualharm
butplaintiffis

statutorily
barred

from
recovering

tort
dam

ages.
(A

ltus
Finance,supra,

540
F.3d

atpp.
1001-1002,

citing
G

agnon
v.

C
ontinentalC

asualty
Co.

(1989)
211

C
al.A

pp.3d
1598,

1603-1605.)
The

exception
is

irrelevant—
ifG

insberg
had

a
tortclaim

,there
w

as
no

statutory
im

pedim
entto

herrecovery
o
ftortdam

ages.
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com
pensatory

dam
ages,if

any,
do

you
aw

ard
EstherG

insberg?”
(2

A
A

393).
It

found
$49,100.

(Ibid.)

The
specialverdictthen

instructed
thatifthe

jury
“answ

ered
‘yes’to

question
2

in
V

erdictForm
N

o.
4”—

i.e.,
the

question
in

the
“intentional

interference”
verdictasking

“D
o

you
find

by
clearand

convincing
evidence

thatH
anna

G
am

son
engaged

in
conductw

ith
m

alice,
oppression

or
fraud?”

(2
A

A
392)—

then
itshould

answ
erquestion

2
in

the
dam

ages
special

verdict:

“2.
W

hatam
ounto

fpunitive
dam

ages,if
any,do

you
aw

ard

E
sther

G
insberg?

“$385.000”

(2
A

A
393.)

This
is

the
entirety

o
fthe

jury’s
dam

ages
fm

ding.
There

is
no

finding
thatconnects

the
$49,100

com
pensatory

aw
ard

to
any

particular

cause
o
faction,

and
there

is
no

w
ay

to
tie

the
num

berto
any

particular

com
ponento

fG
insberg’s

dam
ages

claim
s.

The
punitive

dam
ages

aw
ard

fa
ils

as
a

m
atter

o
flaw

.
The

absence

o
fa

specialverdictfm
ding

o
factualtortdam

ages
is

fatalbecause
a

punitive

dam
ages

aw
ard

m
ustbe

grounded
on

a
finding

o
factualtortdam

ages.

(See
pp.

73-75,
ante.)

For
exam

ple,
a

punitive
dam

ages
verdictfails

as
a

m
atter

o
flaw

ifthe
jury’s

specialverdictom
its

fm
dings

on
the

requisite

elem
ents

o
fthe

underlying
tortcause

o
faction.

(M
yers,supra,

13
C

al.A
pp.4th

atp.
960-961

[punitive
dam

ages
verdictfailed

because
jury

w
as

“neitherrequested
to

nor
did

itm
ake

the
necessary

factualfm
dings

for

a
fraud

or
othertortcause

o
faction”].)76



This
defectprovides

an
independentbasis

on
w

hich
this

C
ourt

should
affirm

the
trialcourt’s

order
striking

the
punitive

dam
ages

verdict:

“[T
in

those
cases

in
w

hich
a

separate
tortaction

is
alleged,

ifthere
is

‘but

one
verdictbased

upon
contract’

a
punitive

dam
age

aw
ard

is
im

proper.

[C
itation.]

W
here

such
an

aw
ard

is
m

ade,the
review

ing
courtm

ay
m

odifSr

the
judgm

entto
strike

the
punitive

dam
ages

and
affirm

the
judgm

entas
so

m
odified.

[C
itation].”

(Id.
atp.

960.)
M

oreover,the
punitive

dam
ages

verdictfails
as

a
m

attero
flaw

even
assum

ing—
as

G
insberg

argues—
that

the
jm

y’s
“m

alice,
oppression

or
fraud”

fm
ding

is
supported

by
substantial

evidence.
(See

R
B

IX
A

O
B

82-87;
C

heung,supra,35
C

al.A
pp.4th

at

p.
1677;M

yers,supra,
13

C
al.A

pp.4th
atp.

961.)

c.
The

punitive
dam

ages
aw

ard
violates

due

process
because

the
lum

p-sum
com

pensatory

dam
ages

verdictprecludes
m

eaningful

ju
d

icia
lreview

ofthe
proportionality

ofthe

aw
ard.

E
ven

assum
ing

thatthe
$49,100

com
pensatory

aw
ard

includes
som

e

am
ounto

ftortdam
ages,

so
thatpunitive

dam
ages

m
ightbe

theoretically

perm
issible,the

punitive
dam

ages
aw

ard
stillfails

because
the

verdict’s

lack
o
fspecificity

violates
due

process.

D
ue

process
m

andates
m

eaningfulappellate
review

o
fpunitive

dam
ages

aw
ards.

(H
onda

M
otor

Co.,Ltd.
v.

O
berg

(1994)
512

U
.S

.
415,

432
[holding

unconstitutionalO
regon

law
precluding

such
review

].)

“[U
]nder

O
berg,

[courts]
m

ustconsiderw
hether

a
punitive

dam
ages

aw
ard

passes
‘m

usterunder
federaldue

process
analysis’in

addition
to

review
ing
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w
hetherthe

evidence
is

sufficientas
a

m
atter

o
flaw

to
supportthe

aw
ard.”

(In
re

E
xxon

V
aldez

(9th
C

ir.
2001)

270
F.3d

1215,
1240,footnote

om
itted.)

This
C

ourtcannotm
eaningfully

retiew
the

dam
ages

specialverdict

because
it

does
notapportion

the
lum

p-sum
$49,100

com
pensatory

dam
ages

aw
ard

betw
een

G
insberg’s

contractand
“to

rt”
claim

s.
(See

2
A

A
393;see

pp.
73,75-76,

ante.)
The

jury
m

ighthave
intended

to
aw

ard
$0

on
the

purported
“intentionalinterference

w
ith

use
o
fprem

ises”tortor
$10

or

$100
or

$1,000,w
ith

the
rem

aindercom
pensating

G
insberg

on
the

contract

counts.
W

ithouta
specialverdictapportioning

the
“tort”

and
contract

com
pensatory

dam
ages,this

C
ourtcannotdetennine

w
hetherthe

$385,000

punitive
dam

ages
aw

ard
bears

a
reasonable

relationship
to

the
actualtort

dam
ages.

(See
Textron,

supra,
118

C
al.A

pp.4th
atp.

1084
[punitive

dam
ages

aw
ard

m
ustbe

based
only

on
jury’s

fm
ding

o
ftort—

not

contract—
dam

ages].)

O
ur

Suprem
e

C
ourt,how

ever,
requires

de
novo

appellate
review

o
f

punitive
dam

ages
aw

ards,w
hich

m
ustinclude

“m
aking

an
independent

assessm
ento

fthe
reprehensibility

o
fthe

defendant’s
conduct,

[and)
the

relationship
betw

een
the

aw
ard

and
the

harm
done

to
the

plaintiff.”
(S

im
on,

supra,
35

C
al.4th

atp.
1172.)

The
punitive

dam
ages

verdictfacially

forecloses
this

m
andatory

“[e]xacting
appellate

review
”

on
proportionality.

(Ibid.,
originalalteration,quoting

S
tate

Farm
,

supra,
538

U.s.
atp.

418.)
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The
C

ourtm
usttherefore

affinn
the

striking
o
fthe

punitive
dam

ages

verdict.’6B
.

P
unitive

D
am

ages
C

ould
N

otBe
A

w
arded

In
L

ig
h
t
O

f

G
am

son’s
W

ell-F
ounded

B
eliefs

T
hat

She
W

as
C

om
plying

W
ith

H
er

R
epair

O
bligations

A
nd

T
hat

G
insberg

W
as

H
olding

O
ver.

1.
P

unitive
dam

ages
cannotattach

w
here

the

defendanthad
a

w
ell-founded

beliefthather

conductw
as

proper.

The
trialcourtprejudicially

erred
by

subm
itting

the
punitive

dam
ages

issue
to

the
ju

ry
because

the
evidence—

and
there

w
ould

have
been

m
ore

had
the

trialcourtnotexcluded
it—

dem
onstrated

thatG
am

son
had

a
reasonable

basis
for

asserting
thatG

insberg’s
tenancy

expired
in

16Lastyear,D
ivision

Tw
o

o
fthis

D
istrictupheld

a
punitive

dam
ages

aw
ard

even
though

the
jury’s

lum
p-sum

com
pensatory

dam
ages

aw
ard

did
notinclude

specialverdictfactualfm
dings

on
the

am
ounto

fcom
pensatory

dam
ages

aw
arded

forbad
faith

and
breach

o
fcontract.

(A
inerigraphics,

Inc.
v.M

ercury
C

asualty
Co.

(2010)
182

C
al.A

pp.4th
1538,

1557-1558
(A

m
erigraphics).)

B
utw

hile
the

A
m

erigraphics
verdictfonn

is
sim

ilarto
the

one
challenged

here,A
m

erigraphics
is

irrelevantbecause
the

courtdid
notconsider

any
argum

entsim
ilarto

G
am

son’s
constitutional

proportionality
challenge.

(See
S

onic-C
alabasas,supra,

51
C

al.4th
at

p.
694,fit

14.)
ifiany

event,A
inerigraphics’rationale

is
unsound.

A
m

erigraphics
recognized

the
verdict’s

anom
aly,butaffirm

ed
anyw

ay
because

the
“special

verdict form
here

did
notpreclude

a
fm

ding
o
fpunitive

dam
ages.”

(182
C

al.A
pp.4th

p.
1557,originalitalics.)

A
m

erigraphics
w

as
m

istaken:
The

constitutionally
m

andated
de

novo
review

o
fpunitive

aw
ards

m
eans

thatthe
dispositive

question
m

ustbe
w

hetherthe
verdictaffirm

atively
supports

the
punitive

aw
ard,notm

erely
w

hetherit
doesn’tpreclude

the
aw

ard.
A

m
erigraphics

asked
the

w
rong

question,and
so

cam
e

up
w

ith
the

w
rong

answ
er.
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A
p

ril2006
and

thatshe
had

com
plied

w
ith

herrepairresponsibilities
under

the
C

onservatorLease.
(See

W
ojfsen

v.H
athaw

ay
(1948)

32
C

al.2d
632,

648-65
1

[defendant’s
actions

in
plow

ing
field

leased
to

plaintiffs
and

to

w
hich

defendanthad
no

leasehold
rights

could
notsupporta

punitive
aw

ard

w
here

defendant had
no

know
ledge

o
fplaintiffs’interestand

believed,

though
erroneously,thathe

had
a

valid
orallease],

overruled
in

parton

othergrounds
by

Flares
v.A

rroyo
(1961)

56
C

al.2d
492,

4
9

7
•)1

7

“E
xem

plary
dam

ages
are

notrecoverable
againsta

defendantw
ho

acts
in

good
faith

and
underthe

advice
o
fcounseL”

(Fox
v.A

ced
(1957)

49
C

al.2d
381,

385.)
This

is
so

because
punitive

dam
ages

are
im

posed
only

ifthe
defendantacted

w
ith

the
requisite

state
o
fm

ind:
A

“tortcom
m

itted

by
m

istake,in
the

assertion
o
fa

supposed
right,

orw
ithoutany

w
rong

intention,
and

w
ithoutsuch

recklessness
as

evinces
m

alice
ora

conscious

disregard
o
fthe

rights
ofothers,does

notw
arrantpunitive

dam
ages”

because
the

“w
rongfhlpersonalintention

to
injure

is
the

factorthatcalls

forth
the

penalty
o
fexem

plary
dam

ages.”
(R

oth
v.

S
hellO

ilCo.
(1960)

185
C

al.A
pp.2d

676,682,disapproved
o
fin

parton
othergrounds

by

17
G

am
son

preserved
these

challenges
by

raising
them

in
the

trialcourt.

(See,
e.g.,2

S
A

A
1153-1162

[nonsuitm
otion];

4
R

T
502-517

[hearing
on

nonsuitm
otion];

3
A

A
554-556

[new
trialm

otion];4
A

A
783-784

[reply
in

supporto
fpost-trialm

otions].)
In

addition,
G

am
son

argued
throughout

these
proceedings

thatthe
C

onservatorLease
expired

in
A

pril2006,
and

that,
as

a
holdover

tenant,
G

insberg
eitherhad

to
vacate

orentera
new

lease.
(E

.g.,2
R

T
4,

12
[hearing

on
G

am
son’s

bifurcation
m

otion];
2

R
T

48
[hearing

on
G

am
son’s

requested
declaratory

relief];
1

A
A

132-134,¶~J
15,

20,21
[third

am
ended

cross-com
plaint];

1
S

A
A

891,¶IJ
5-9

[G
am

son
declaration

in
supporto

fsum
m

ary
judgm

entm
otion];

1
S

A
A

896-897,
¶~J4-5,

7-8
[separate

statem
entin

supporto
fG

am
son

sum
m

aryjudgm
ent

m
otion];

see
also

1
A

A
164,

172-174
[m

em
o

in
supportofG

am
son

sum
m

ary
judgm

entm
otion].)
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Tem
pleton

Feed
&

G
rain

v.R
alston

P
urina

Co.
(1968)

69
C

al.2d
461,470-

471.)
A

tthe
very

least,a
defendant’s

good-faith
reliance

on
counselis

a
factor

for
the

ju
ry

to
considerin

assessing
punitive

dam
ages.

(R
osenerv.

Sears,
R

oebuck
&

Co.
(1980)

110
C

al.A
pp.3d

740,
754.)

O
ur

Suprem
e

C
ourthas

rejected
punitive

dam
ages

in
this

very

context.
In

W
o(fsen

v.H
athaw

ay,supra,32
C

al.2d
atpp.

650-651,

the
C

ourtheld
thatthe

trialcourterred
by

putting
the

punitive
dam

ages

question
to

the
ju

ry
given

the
evidentiary

record:
“S

ince
the

record

indisputably
show

s
that[defendant’s)

tortious
acts

upon
the

prem
ises

in

question
stenned

notfrom
any

‘m
alice

in
fact,’butw

holly
from

a
m

istaken

claim
o
frightunderthe

beliefthathis
‘orallease’w

as
valid

and

enforceable,the
‘w

rongifilpersonalintention
to

injure’thatcalls
forth

the

penalty
o
fpunitive

dam
ages

w
as

notestablished
and

the
courterred

in

subm
itting

the
m

atter
o
fsuch

aw
ard

to
the

jury.”

2.
A

s
a

m
atter

oflaw
,

G
am

son
had

a
reasonable

basis

fo
r

asserting
that

G
insberg’s

lease
expired

in

A
p
ril2006

and
thatshe

w
as

a
holdover

te
n

a
n

t

a.
G

am
son’s

interpretation
ofthe

renew
al

language
w

as
reasonable.

W
e

have
dem

onstrated
that,as

a
m

attero
flaw

,
G

insberg’s
lease

is

notperpetualand
therefore

conferred
only

one
renew

altenn
thatexpired

in

2006.
E

ven
ifthe

C
ourtdisagrees

thatthe
law

requires
this

conclusion,

G
am

son’s
claim

is
certainly

tenable
given

thatitis
consistentw

ith
settled

C
alifornia

law
(A

O
B

18-21;pp.
4-5,

ante)
and

the
law

in
the

overw
helm

ing
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m
ajority

ofjurisdictions
throughoutthe

U
nited

States
(A

O
B

21-24
&

fri.
12).

M
oreover,G

am
son

testified
w

ithoutcontradiction
orim

peachm
ent

thattw
o

differentlaw
yers

told
herthatthe

C
onservator

Lease
had

to
be

revised.
(See,

e.g.,4
R

T
454:7-9

[G
am

son
testified

(underE
vid.

C
ode,

§
776)

regarding
raising

G
insberg’s

rent:
“A

s
far

as
w

hateverthe
lease

said,I’m
a

law
-abiding

citizen.
I’m

going
by

the
lease.

A
nd

atthe
tim

e

there
w

as
som

e
conifision

aboutthatlease”];
2

R
A

318
[exhibit57];see

generally
4

R
T

453:15-464:17
[G

am
son

testim
ony

(underE
vid.

C
ode,

§
776)

regarding
G

insberg’s
rentand

renew
aloptions].)

A
fter

G
am

son

retained
hernow

-currentrealestate
law

yer
SaulJaffe

in
late

2004
or

early

2005
(5

R
T

749,
753-754),M

r.
Jaffe

com
m

unicated
w

ith
G

insberg’s

previous
law

yer
“to

claritS’the
num

bero
foptions

[G
insberg]

had
and

to

bring
herto

a
m

arketrentatsom
e

point”
(5

R
T

787;see
also

5
R

T
782-785,

788-789).

A
nd

that’s
notall.

Judge
Ferns,w

ho
presided

overthis
case

before

Judge
Tones,

agreed
thatG

insberg’s
rightto

rem
ain

in
the

property
w

as

uncertain.
(2

A
A

28
1-283

[denying
parties’

cross-m
otions

for
sum

m
ary

judgm
entj;

see
also

2
R

T
B-1—

B-17
[hearing].)

In
a

detailed
ruling,he

found
thatthe

“[renew
al]

provision,and
the

provisions
in

the
E

stoppel

C
ertificates

show
,atbest,thatthere

is
am

biguity
as

to
w

hetheran
option

or

options
w

ere
granted

to
the

tenant.”
(2

A
A

281.)
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b.
G

am
son’s

interpretation
o
fthe

renew
al

language
cannotsupportpunitive

dam
ages

as

a
m

atter
o
flaw

.

G
iven

G
am

son’s
construction

o
fthe

renew
allanguage,

she
had

tw
o

choices:
eithercom

m
ence

unlaw
fhldetainerproceedings

againstG
insberg

afterthe
C

onservatorLease
expired

in
A

p
ril2006

orpreem
ptively

negotiate

a
new

lease
w

ith
her.

Since
neither

course
could

am
ountto

anything
m

ore

than
the

assertion
o
fcontractualrights,neithercould

ever
supportpunitive

dam
ages.

(See
G

affney
v.D

ow
ney

Savings
&

Loan
Assn.

(1988)

200
C

al.A
pp.3d

1154,
1170

[“D
efendant’s

sole
rem

edy
w

as
foreclosure

and

nothing
in

its
attem

ptto
pursue

thatrem
edy

can
be

construed
as

evidence

o
foppression,

fraud
orm

alice”].)

This
conclusion

w
ould

stand
even

ifthe
C

ourtultim
ately

disagrees

w
ith

G
am

son’s
legalposition:

She
did

nothing
m

ore
than

asserta
rightthat

she
had

probable
cause

to
assertin

light
o
fthe

law
thatw

e
have

presented

and
as

confirm
ed

by
Judge

Ferns’
sum

m
ary

judgm
entruling.

C
ertainly,her

“position
cannotbe

deem
ed

so
unreasonable

as
to

evidence
m

alice,
fraud,

or
gross

negligence.”
(Food

P
ro

InternationaL,
Inc.

v.Farm
ers

Insurance

E
xchange

(2008)
169

C
al.A

pp.4th
976,994-995

(Food
P

ro)
[punitive

dam
ages

unavailable
in

partbecause
trialcourthad

agreed
w

ith
defendant

insurer’s
duty-to-defend

position].)
G

am
son’s

situation
is

analogous
to

that

o
fa

m
alicious

prosecution
defendantw

ho
prevailed

againsta
sum

m
ary

judgm
entm

otion
in

the
underlying

action:
U

nderthe
“interim

adverse

judgm
entrule,”

thatfactalone
conclusively

establishes
the

defendant’s
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probable
cause

to
assertthe

underlying
claim

because
the

ruling

“necessarily
im

pl[ies]
thatthe

judge
[found]

atleastsom
e

m
erit”

in
the

claim
.

(A
ntounian

v.Louis
V

uitton
M

alletier
(2010)

189
C

al.A
pp.4th

438,

450-451.)
So,too,here:

ThatJudge
Ferns

rejected
G

insberg’s
sum

m
ary

judgm
entchallenge

to
G

am
son’s

interpretation
o
fthe

C
onservatorLease

conclusively
show

s
thatG

am
son

had
probable

cause
to

urge
that

interpretation.
Thatbeing

the
case,

G
am

son
should

notbe
subjectto

punitive
dam

ages,regardless
o
fw

hetherherposition
ultim

ately
turns

outto

be
conect.

To
putitanotherw

ay,the
C

onservator
Lease’s

very
am

biguity
bars

recovery
o
fpunitive

dam
ages:

“W
here

an
issue

is
one

o
ffirstim

pression
or

w
here

a
righthas

notbeen
clearly

established,punitive
dam

ages
are

generally
unavailable.”

(W
aits

v.F
rito-Lay,

Inc.
(9th

C
ir.

1992)
978

F.2d

1093,
1104

[construing
C

alifornia
law

];
accord,F

ood
P

ro,supra,

169
C

al.A
pp.4th

atp.
995

[although
appellate

courtrejected
insurer’s

position
on

its
duty

to
defend,punitive

dam
ages

w
ere

nonetheless

unavailable
in

partbecause
insurerhad

relied
on

advice
from

tw
o

law

firm
s];M

organ
G

uaranty
T

rustCo.
o

fN
Y

v.A
m

erican
Savings

&
Loan

Assn.
(9th

C
ir.

1986)
804

F.2d
1487,

1500
[“A

lthough
w

e
reverse,w

e

acknow
ledge

thatthis
is

a
close

case
and

thatthe
key

issue
is

one
o
ffirst

im
pression.

P
unitive

dam
ages

are
inappropriate

in
this

case”].)

Like
probable

cause
in

a
m

alicious
prosecution

action,the

determ
ination

o
fw

hether
a

party
has

a
reasonable

basis
for

asserting

a
contractualrightis

necessarily
a

question
o
flaw

.
(See

F
ranklin

M
int,
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supra,
184

C
al.A

pp.4th
atp.

333
[in

the
m

alicious
prosecution

context,the

“existence
or

absence
o
fprobable

cause
is

a
question

o
flaw

to
be

determ
ined

by
the

courtfrom
the

facts
established

in
the

case”j.)
A

tleast

this
m

ustbe
true

w
here

the
only

issue
is—

as
itw

as
here—

the
interpretation

o
fa

contracton
its

face.
Since

a
face-of-the-agreem

entinterpretation
is

for

the
court,only

the
courtcan

properly
determ

ine
w

hether
a

party’s

interpretation
is

reasonable—
or,

in
the

w
ords

o
fprobable

cause

jurisprudence,
“w

hether
any

reasonable
attorney

w
ould

have
thoughtthe

claim
tenable.”

(Ibid.,
citation

om
itted.)

“T
his

is
an

objective
standard,

and
does

nottake
into

accountthe
subjective

m
entalstate

o
fthe

defendant;

ifthe
underlying

claim
s

w
ere

objectively
tenable,the

m
alicious

prosecution

claim
fails,

regardless
o
fany

evidence
ofm

alice
on

the
parto

fthe

defendant.”
(Ibid.)

Because
G

am
son’s

lease
interpretation

w
as

reasonable,as
a

m
attero

f

law
herassertion

o
fitcannotsupportpunitive

dam
ages.

3.
T

he
tria

lcourt’s
erroneous

exclusion
ofevidence

of

G
am

son’s
good

faith
entitles

her
to

a
new

tria
l.

Ifthe
C

ourtdecides
to

chartnew
territory

by
holding

thatpunitive

dam
ages

can
be

available
underfacts

like
ours,then

atthe
very

least

G
am

son
w

illbe
entitled

to
a

new
thaibecause

o
fthe

trialcourt’s
exclusion

o
fevidence

aboutG
am

son’s
good-faith

beliefs
and

advice
from

counsel

thatshe
had

notbreached
the

C
onservatorLease.

(E
.g.,

5
R

T
737,

743-745,

787-788,
796;

6
R

T
809-810;

pp.44-46,
ante;

see
B

eneficialF
ire

and

C
asualty

Insurance
Co.

v.K
urtH

it/ce
&

Co.,Inc.
(1956)46

C
al.2d

517,
522
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[offer
o
fproofnotrequired

“(w
)here

an
entire

class
o
fevidence

has
been

declared
inadm

issible
orthe

trialcourthas
clearly

intim
ated

itw
illreceive

no
evidence

o
fa

particular
class

orupon
a

particular
issue”].)

The
trial

court’s
evidentiary

rulings
w

ere
prejudicially

erroneous
because

G
am

son’s

state
o
fm

ind
w

as
directly

relevantto
the

availability
o
fpunitive

dam
ages

and
itis

therefore
“reasonably

probable”
thatthe

ju
ry

w
ould

nothave

im
posed

punitive
dam

ages—
atleastnot$3

85,000’s
w

orth—
had

itknow
n

aboutG
am

son’s
good-faith

reliance
on

counsel.
(See

B
ellv.M

ason
(2011)

194
C

al.A
pp.4th

1102,
1107

[standard
forprejudicialerror].)

G
am

son
presented

am
ple

evidence—
or

atleasttried
to—

ofher

good-faith
and

w
ell-founded

beliefthatshe
had

com
plied

w
ith

oreven

exceeded
herrepair

obligations
underthe

C
onservatorLease.

(See,e.g.,

5
R

T
796;

6
R

T
809-810

[sustaining
objections

to
questioning

o
fM

r.
Jaffe

aboutG
am

son’s
contractualobligation

to
repair

G
insberg’s

floor
and

aw
ning].)

For
exam

ple,
G

am
son

testified
in

detailaboutw
hatshe

believed

to
be

tim
ely

responses
to

G
insberg’s

com
plaints

and
the

expenses
thatshe

incurred
in

inspecting
and

repairing
G

insberg’s
store.

(E
.g.,4

R
T

473-474,

482-483,
486-487;

5
R

T
744-750;2

S
A

A
1247-1249

[exhibit627].)

In
addition,

afterherlaw
yers

review
ed

the
C

onservator
Lease

and
inspected

the
prem

ises,they
told

G
am

son
thatshe

w
as

com
plying

w
ith

hercontractual

repair
obligations.

(E.g.,
2

S
A

A
1241-1242

[exhibit614];
3

R
T

347-348;

6
R

T
814

[M
r.

Jaffe
testified

thatG
am

son
w

as
notobligated

to
repair

G
insberg’s

floorunderthe
C

onservator
Lease].)

M
oreover,

G
am

son
trusted

M
r.

Jaffe,
herrealestate

law
yer,

to
handle

G
insberg’s

repair
dem

ands
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properly:
“S

aulJaffe
w

ould
have

done
the

besthe
can

[sic]
to

resolve
the

problem
.”

(4
R

T
478.)

A
nd

M
r.

Jaffe
testified

thatG
am

son
has

“exceeded

herobligations
underthe

lease.”
(5

R
T

789;
see

also,e.g.,
6

R
T

814-817,

834-835
[M

r.
Jaffe

testim
ony

regarding
G

am
son’s

repairs];2
S

A
A

1243-

1246
[exhibits

623,624].)
H

ere,
too,G

am
son

w
as

neither
contradicted

nor

im
peached.

(See
generally

4
R

T
464:18-490:1

[G
am

son
testim

ony
(under

E
vid.

C
ode,§

776)
regarding

repairsj.)

The
lease

provisions
quoted

above
bearoutG

am
son’s

view
s.

(See

p. 41,ante.)
G

am
son

w
as

entitled
to

read
the

C
onservator

Lease
as

casting

upon
G

insberg
the

responsibility
for

atleastsom
e

ofthe
problem

s
G

insberg

com
plained

about.
To

be
sure,there

w
ere

disagreem
ents—

forexam
ple,

w
as

the
hole

in
G

insberg’s
floorparto

fherprem
ises

and
therefore

her

responsibility,
orparto

fthe
building’s

foundation
and

therefore
G

am
son’s?

Theftview
s

differed
and

the
trialcourtultim

ately
agreed

w
ith

G
insberg

that

the
ju

ry
w

ould
have

to
decide.

(6
R

T
862:4-16;2

A
A

363;
see

also
4

P
1

516-517
[denying

G
am

son’s
nonsuitm

otion].)
B

utifthere
w

as
enough

of

a
dispute

to
go

to
ajury,there

w
as

enough
ofa

dispute
to

m
ake

G
am

son’s

interpretation
reasonable—

and
im

m
une

from
punishm

entby
punitive

dam
ages.

H
er

error,ifany,
should

only
resultin

paying
contract

dam
ages—

nothing
m

ore.
(See

K
endallYachtC

orp.
v.

U
nited

C
al.

B
ank

(1975)
50

C
al.A

pp.3d
949,

959
[punitive

dam
ages

w
ere

inappropriate
in

a
case

alleging
breach

o
fbank’s

claim
ed

agreem
entto

honor
overdrafts

because
“(e)vidence

o
fan

evilm
otive

is
required,

a
show

ing
thatthe

B
ank

deliberately
breached

a
recognized

duty
to

the
plaintiffs

w
ith

lcnow
ledge

thatthe
breach

w
as

likely
to

resultin
serious

in
ju

ry....
(I)trem

ains
purely
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speculative
as

to
w

hetherthe
B

ank
acted

w
ith

such
m

alice
ratherthan

outo
f

a
bona

fide
disagreem

entoverhow
far

the
B

ank
w

as
required

to
go

in

helping
the

(plaintiffs)
w

ith
theftfinancialproblem

s,”
italics

added].)

C
.

E
ven

If
P

unitive
D

am
ages

C
ould

B
e

A
w

arded,
T

hey
M

ust

B
e

R
eassessed

If
The

C
ourtA

grees
T

hat
G

insberg’s
Lease

E
xpired

In
A

p
ril2006.

If
G

am
son

prevails
in

herappealand
the

C
ourtconcludes

thatthe

C
onservatorLease’s

renew
allanguage

is
am

biguous
such

thatG
insberg’s

lease
expired

in
A

p
ril2006,

then
the

predicate
o
fG

insberg’s
claim

s
for

“to
rt”

dam
ages

and
ancillary

punitive
dam

ages
w

ould
eitherdissipate

or

disappear.
In

thatcase,G
am

son
w

ould
have

been
justified

in
asking

G
insberg

to
sign

a
new

lease
and

electing
notto

m
ake

repairs
beyond

those

required
by

the
C

onservatorLease.
Thus,if

G
am

son
prevails,then

the

C
ourteither

should
hold

thatpunitive
dam

ages
are

unavailable
as

a
m

ailer

o
flaw

or,atthe
very

least,should
rem

and
for

a
new

trialon
G

insberg’s

purported
tortclaim

(assum
ing

thatthe
C

ourtholds
thatG

insberg
alleged

a
cognizable

tort)
and

the
availability

and
am

ounto
fpunitive

dam
ages.
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V
.

T
H

E
$385,000

P
U

M
T

W
E

D
A

M
A

G
E

S
A

W
A

R
D

IS

C
O

N
S

T
IT

U
T

IO
N

A
L

L
Y

E
X

C
E

S
S

IV
E

E
V

E
N

IF
T

H
E

F
U

L
L

$49,100
C

O
M

P
E

N
S

A
T

O
R

Y
D

A
M

A
G

E
S

A
W

A
R

D
IS

A
T

T
R

IB
U

T
A

B
L

E
T

O
G

IN
S

B
E

R
G

’S
P

U
R

P
O

R
T

E
D

“IN
T

E
N

T
IO

N
A

L
IN

T
E

R
F

E
R

E
N

C
E

”
C

L
A

IM
.

The
$385,000

punitive
dam

ages
verdictcannotw

ithstand
the

C
ourt’s

independentreview
even

assum
ing

thatthe
ju

ry
aw

arded
the

entire
$49,100

on
the

purported
“intentionalinterference”

count.

C
onstitutionalprinciples.

In
determ

ining
w

hetherthe
punitive

dam
ages

aw
ard

is
constitutionally

excessive,the
C

ourtconsiders
three

“guideposts”:
“U

)
the

degree
o
freprehensibility

o
fthe

defendant’s

m
isconduct;

(2)
the

disparity
betw

een
the

actualorpotentialharm
suffered

by
the

p
la

in
tiffand

the
punitive

dam
ages

aw
ard;

and
(3)

the
difference

betw
een

the
punitive

dam
ages

aw
arded

by
the

jury
and

the
civilpenalties

authorized
or

im
posed

in
com

parable
cases.”

(W
alker

v.Farm
ers

Insurance

E
xchange

(2007)
153

C
aLA

pp.4th
965,973

(W
alker),

quoting
Sim

on,

supra,35
C

al.4th
atpp.

1171-1
172.)18

A
s

the
C

ourthas
recognized,reprehensibility

is
the

param
ount

criterion
w

hen
considering

the
reasonableness

ofa
punitive

dam
ages

verdict.
(W

alker,supra,
153

C
al.A

pp.4th
atp.

973,
th.

9,quoting
State

Farm
,supra,

538
U.S.

atp.
419;

accord,e.g.,R
oby

v.M
cK

esson
C

orp.

18
W

e
are

notaw
are

o
fany

analogous
civilpenalties

forthe
breach

o
f

a
com

m
ercialtenant’s

im
plied

covenanto
fquietenjoym

ent.
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(2009)
47

C
al.4th

686,713;
G

rassilliv.B
arr

(2006)
142

C
al.A

pp.4th
1260,

1288
(G

rassilli).)
R

elevantfactors
include

w
hetherthe

“harm
caused

w
as

physicalas
opposed

to
econom

ic;the
tortious

conductevinced
an

indifference
to

or
a

reckless
disregard

ofthe
health

or
safety

o
fothers;the

targeto
fthe

conducthad
financialvulnerability;the

conductinvolved

repeated
actions

orw
as

an
isolated

incident;and
the

harm
w

as
the

resultof

intentionalm
alice,trickery,

or
deceit,orm

ere
accident.”

(JetSource,

supra,
148

C
al.A

pp.4th
atp.

8,quoting
State

Farm
,supra,

538
U.S.

at

p.419.)G
insberg’s

m
inim

alevidence
o
f“reprehensibility.”

G
insberg’s

evidence
does

notdem
onstrate

thatG
am

son
acted

w
ith

the
extrem

e

reprehensibility
required

to
supportthe

jury’s
$385,000

punitive
dam

ages

verdict—
alm

ost
eighttim

es
the

com
pensatory

dam
ages

verdict.

(2
A

A
393.)

The
jury

didn’t
acceptG

insberg’s
story

o
fintolerable

physical

conditions
and

crushing
econom

ic
dam

ages—
itfound

thatG
insberg’s

econom
ic

dam
ages

am
ounted

notto
the

$545,000
she

asked
for,butrather

to
barely

9%
ofthat

figure,
$49,100.

(2
A

A
335,393;2

R
T

189-192

[opening
statem

entj;
6

R
T

932-938
[closing

argum
ent].)

The
jury

had
good

reason
notto

creditG
insberg’s

histrionics,
and

this
C

ourtm
ustalso

be

guided
by

G
insberg’s

failure
to

presentevidence
backing

up
hercharges.

A
punitive

dam
ages

aw
ard

w
ith

an
8:1

ratio—
like

this
one—

is
“close

to
the

upperconstitutionallim
its.”

(G
rassilli,supra,

142
C

al.A
pp.4th

atp.
1289.)

Thus,the
jury’s

punitive
dam

ages
aw

ard
cannotstand

unless
G

insberg
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dem
onstrated

the
requisite

“extraordinary
factors”

to
‘ju

sti~
’{]”

thatratio.

(Ibid.)
She

did
not.

For
exam

ple:

G
insberg

testified
aboutdisastrous

and
recurrentw

aterintrusion.

(See
p.

43,ante.)
She

described
veritable

flash
floods

running
through

her

store—
conditions

thatw
ould

have
undoubtedly

destroyed
any

ongoing

business.
Y

etG
insberg

presented
no

evidence
thatshe

losta
single

dollar

or
a

single
custom

erbecause
o
fw

aterintrusion
during

the
five

and
a

half

years
from

D
ecem

ber2003
through

the
beginning

o
ftrialin

Septem
ber

2009.
She

didn’teven
botherasking

for
an

aw
ard

o
flostprofits.

(See
generally

2
R

T
187-192

[G
insberg

opening
statem

ent];
3

R
T

201-321

[G
insberg

directexam
ination];

6
R

T
923-940

[G
insberg

closing
argum

ent];

1
A

A
44-62

[firstam
ended

com
plaint];

2
A

A
329-330

[G
insberg

trial

brief];
2

A
A

335
[G

insberg
dam

ages
chart).)’9

N
or

did
G

insberg
presentany

evidence
thatshe

closed
herstore

for

anything
otherthan

a
‘fe

w
days”

after
anothertenantcaused

a
leak

in

D
ecem

ber
2003.

(3
R

T
270:28-271:4,

italics
added;

see
also

3
R

T
332,343

[regarding
cause

o
fleak].)

Instead,
she

identified
justsix

days
on

w
hich

w
aterintrusion

had
allegedly

dam
aged

herm
erchandise

during
thefive

and

a
ha(fyears

before
trial:

D
ecem

ber
8,2003;

O
ctober

17,2005;
O

ctober
18,

2005;
O

ctober
23,2005;

O
ctober24,2005;

and
M

ay
1,2008.

(2
A

A
329-

330,
335;

6
R

T
932-938.)

Forpurposes
o
fthis

appealonly,w
e

assum
e—

even
though

G
insberg

did
notallege

orprove—
thatherstore

w
as

closed
for

those
six

days.
Ifso,then

G
insberg

w
ould

have
closed

herstore

for
0.002%

o
fthosefive

and
a

hajfyears.

~
She

claim
ed

thatsom
e

m
erchandise

w
as

dam
aged,butthe

ju
ry

rejected

herclaim
for

“trespass
to

chattels.”
(2

A
A

391.)
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•
G

insberg
alleged

thatherstore
w

as
in

poorrepair,butshe
did

not

prove
resulting

physicalharm
.

This
C

ourthas
held

thata
“conclusory

claim
”

o
fphysicalharm

lacking
evidentiary

supportcannotsupporta
high

m
ultiplier.

(W
alker,supra,

153
C

al.A
pp.4th

atpp.
973-975;

see
also

Jet

Source,supra,
148

C
al.A

pp.4th
atp.

11
[“solely

econom
ic”

harm
m

ilitates

againsthigh
m

ultiplier].)

•
S

im
ilarly,although

G
insberg

accused
G

am
son

o
ffailing

to

m
aintain

the
property,she

did
notprove

thatG
am

son
w

as
indifferentto

or

recklessly
disregarded

anybody’s
health

orsafety.
(See

W
alker,supra,

153
C

al.A
pp.4th

atp.
975.)

•
G

am
son

acted
in

good
faith

and
G

insberg’s
harm

—
ifany—

”w
as

the
resulto

foversight”
in

interpreting
the

C
onservatorLease.

(See
id.

at

p.
973;pp.

81-85,ante.)

•
G

insberg
herselfdem

onstrated
thatshe

is
notfinancially

vulnerable.
Q

uite
the

contrary,
she

is
an

established,successthl

entrepreneurw
ho

builtup
a

w
ell-know

n
vintage

clothing
business.

(3
R

T

201-224
[G

insberg
exam

ination];3
R

T
370-371

[exam
ination

o
fG

insberg’s

vintage
clothing

expertw
itness];

see
also

2
R

T
187-188

[G
insberg

opening

statem
ent].)

The
C

ourtshould
therefore

hold
thatthe

jury’s
punitive

dam
ages

aw
ard

is
constitutionally

excessive.
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C
O

N
C

LU
S

IO
N

G
am

son
should

prevailon
her

appeal.
The

C
ourtshould

reverse
the

judgm
entgranting

G
insberg

the
unfettered

option
to

renew
the

C
onservator

Lease
for

the
next99

years—
thatis,through

the
year2095—

under
C

ivil

C
ode

section
718

(see
A

O
B

8,
fit

6);
ordering

G
anason

to
com

ply
w

ith
the

48-hourrepair-or-access
orderuntilthe

C
onservatorLease

statutorily

expires
in

2095;
and

aw
arding

attorney’s
fees

and
costs

to
G

insberg.

In
the

alternative,
this

C
ourtshould

reverse
and

rem
and

for
a

new

trialon
the

m
eaning

o
fthe

renew
allanguage

because
G

insberg
has

not

show
n—

and
cannotshow

—
thatthe

C
onservatorLease

unam
biguously

confers
perpetualrenew

als.
O

n
rem

and,the
trialcourtm

ustalso
reconsider

the
judgm

ent’s
perm

anentinjunction
and

aw
ard

o
fattorney’s

fees
and

costs.

O
n

the
cross-appeal,there

has
neverbeen

a
basis

forpunitive

dam
ages,and

even
ifthere

w
ere,the

punitive
aw

ard
is

defective
for

m
ultiple

reasons.
A

ccordingly,regardless
o
fthe

resulton
the

lease

interpretation,
the

C
ourtm

ustaffirm
the

trialcourt’s
decision

to
strike

the
punitive

aw
ard.

A
nd

even
ifpunitive

dam
ages

m
ightbe

available,

a
reversalon

lease
interpretation

necessarily
com

prom
ises

the
basis

forthe

punitive
aw

ard,and
the

claim
m

ustbe
retried.
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D
ated:

O
ctober

18,2011

C
LA

R
E

M
O

N
T

LA
W

G
R

O
U

P
,

IN
C

.
Luisa

G
.Jaffe

SaulJaffe

G
R

E
IN

E
S

,
M

A
R

T
IN

,
S

TE
IN

&
R

IC
H

LA
N

D
LLP

R
obin

M
eadow

Lara
M

.
eger

Lara
M

.
K

rieger

A
ttorneys

forD
efendant,A

ppellantand
C

ross-R
espondentH

anna
G

am
son
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C
E

R
T

IF
IC

A
T

E
O

F
C

O
M

P
LIA

N
C

E

P
ursuantto

C
alifornia

R
ules

o
fC

ourt,rule
8.204

(c)(1),the

attached
H

A
N

N
A

G
A

M
S

O
N

’S
C

O
M

B
IN

E
D

A
P

P
E

LLA
N

T
’S

R
E

P
LY

B
R

IE
F

A
N

D
C

R
O

S
S

-R
E

S
P

O
N

D
E

N
T

’S
B

R
IE

F
w

as
produced

using

13-pointTim
es

N
ew

R
om

an
type

style
and

contains
22,081

w
ords

not

including
the

tables
o
fcontents

and
authorities,caption

page,
orthis

C
ertification

page,
as

counted
by

the
w

ord
processing

program
used

to

ate
it.

:
O

ctober
18,2011

_
_

_
_

_
_

_
_

_
_

_
_

Lam
M

.
K

rieger
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P
R

O
O

F
O

F
S

E
R

V
IC

E

S
T

A
T

E
O

F
C

A
LIF

O
R

N
IA

,
C

O
uN

T
Y

O
F

LO
S

A
N

G
E

LE
S

I
am

em
ployed

in
the

C
ounty

ofLos
Angeles,

State
ofC

alifornia.
I

am
overthe

age
of18

and
nota

party
to

the
w

ithin
action;m

y
business

address
is

5900
W

ilshire
B

oulevard,
12th

Floor,Los
Angeles,C

alifornia
90036.O

n
O

ctober
18,2011,I

served
the

foregoing
docum

entdescribed
as:

H
A

N
N

A
G

A
M

S
O

N
’S

C
O

M
B

IN
E

D
A

P
P

E
LLA

N
T

’S
R

E
P

LY
B

R
IE

F
A

N
D

C
R

O
S

S
-R

E
S

P
O

N
D

E
N

T
’S

B
R

IE
F

on
the

parties
in

this
action

by
sew

ing:

M
ichaelR

.
W

eiss
The

H
onorable

R
icardo

Tones
E

pstein,
Turner

&
Song

Los
A

ngeles
S

uperior
C

ourt
633

W
.

5th
Street,

Suite
3300

C
entralC

ivilW
est

-D
ept.

316
Los

A
ngeles,

C
alifornia

90071
600

S.C
om

m
onw

ealth
A

venue
A

ttorneys
fo

r
P

laintiffs,
Los

A
ngeles,

C
alifornia

90005
R

espondents
and

C
ross-A

ppellants
E

sther
G

insberg
and

H
a
rry

E
den

Suprem
e

C
ourto

fC
alifornia

350
M

cA
llister

Street
San

Francisco,
C

alifornia
94102-3600

(4
copies)

Q()
B

y
E

nvelope
-by

placing
0

the
originalQ()

a
true

copy
thereof

enclosed
in

sealed
envelopes

addressed
as

above
and

delivering
such

envelopes:

(A)
B

y
M

ail:
As

follow
s:

Iam
“readily

fam
iliar”

w
ith

this
firm

’s
practice

ofcollection
and

processing
correspondence

form
ailing.

U
nderthat

practice,itw
ould

be
deposited

w
ith

U
nited

States
PostalService

on
that

sam
e

day
w

ith
postage

thereon
fU

lly
prepaid

atLos
Angeles,

C
alifornia

in
the

ordinary
course

ofbusiness.
I

am
aw

are
thaton

m
otion

ofparty
served,

service
is

presum
ed

invalid
ifpostalcancellation

date
orpostage

m
eterdate

is
m

ore
than

1
day

after
date

ofdepositform
ailing

in
affidavit.

Executed
on

O
ctober

18,2011,atLos
Angeles,C

alifornia.

(A)
(State)

I
declare

underpenalty
ofperjury

undeftTh
la

ofthe
State

C
alifornia

thatthe
foregoing

is
true

and




