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By Robin Meadow

Appellate Law

Bearing the burden of
increasing caseloads

n October 1, 2001, the California Court of Appeal launched a historic

experiment: It began posting on the Internet all the opinions that were pre-

viously invisible to public view because they were “not certified for publi-

cation.”! That means that in very short order, the number of court of

appeal opinions available online will jump by 1,700 percent.? Is this the most
important development in appellate law practice of the last quarter-century? Probably
not. But the nature and magnitude of the event point toward something that does qual-
ify for that title: the unrelenting increase in the caseloads of the appellate courts.

This trend is not limited to California; it mirrors the experience of other courts
throughout the country. The effects have been far-reaching and problematic, and
there is no obvious solution. But there have been some helpful developments.

Twenty-five years ago, 11,173 appeals and writ petitions were filed in California’s
courts of appeal.’ By last year, the number had risen to 24,943.* But this increase con-
veys only an approximation of the court’s workload. More relevant is the number of
opinions written.

In 1975-76, 50 court of appeal justices wrote 5,943 opinions—118 per justice during
that year. That’s not a relaxed pace, since on average it means every justice was
authoring about 10 opinions a month, as well as participating in twice as many opin-
ions authored by other justices and writing concurrences and dissents. But since the
pace of new judicial appointments has not nearly matched the pace of the increasing
caseload, the statewide number grew to 153 opinions per justice in 1997-98.° And dur-
ing that year, justices in the Second District in Los Angeles pumped out significantly
more decisions—more than 200 per justice for Divisions 1 and 5, with the other divi-
sions close behind.®

‘What this means is that every week in the Second District, each sitting justice must,
on average, author four opinions and review and participate in another eight opinions—
two for every working day. And all this at a salary ($152,260) that is about the same as
what a first-year lawyer could earn during the recent (though short-lived) upward trend
in starting salaries.

It would be hard to exaggerate the impact of this phenomenon, which will not go
away. American society’s perpetual love affair with litigation, coupled with its traditional
stinginess in paying taxes, will see to that. As San Francisco appellate lawyer Peter Davis
puts it, “The public wants high quality justice in the blink of an eye but does not want
to pay for it, or at least their elected representatives don’t.””

Probably the single most significant effect of this trend crystalizes when one con-
siders that, while the size of the court of appeal has doubled in the last 25 years, the
size of the California Supreme Court has not increased (and probably cannot signifi-
cantly increase) its own caseload. It consistently issues about 100 opinions a year, so
the percentage of petitions for review it grants has steadily declined.® What this means
is that for an ever-increasing number of litigants, the court of appeal is the court of last

Robin Meadow is a partner at Greines, Martin, Stein & Richland, a firm that practices exclu-
sively in appellate law. He is chair of the Association’s Appellate Gourts Committee and
a member of the California Academy of Appellate Lawyers and a fellow of the American
Academy of Appellate Lawyers.
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resort—its decision, regardless of correct-
ness, is the final word. Even patent error on
an important legal question in a published
opinion is not enough to guarantee supreme
court review, since the court can instead exer-
cise its prerogative to depublish the opinion.’
To put this in perspective, it means that of the
13,000 opinions issued by the courts of appeal
in 2000-01, fewer than 1 percent will be de-
cided on the merits by the supreme court.

The courts of appeal must therefore be the
principal focus of anyone challenging the
results of a trial court decision. And that is
where the ever-increasing caseload raises
some of its most serious problems.

The Impact of Case Overload

One perennial problem is the courts’
reliance on their power not to certify an opin-
ion for publication.'” The wisdom and legality
of allowing unpublished opinions is, itself,
highly controversial.'! But the impact of
unpublished opinions is well understood in
the appellate bar. In theory, unpublished opin-
ions should decide cases that do not present
novel or difficult questions of law, but the
reality is that those issues often find their
way into unpublished opinions. One cannot
write off this reality as merely losing-party
sour grapes, because the supreme court
grants review of a substantial volume of non-
published opinions.'* Since supreme court
review is limited to cases “where it appears
necessary to secure uniformity of decision or
the settlement of important questions of
law,”’® those cases necessarily meet the pub-
lication criteria of Rule 976. That they were not
published unavoidably raises certain con-
cerns about the decision-making process and
the accountability of the courts of appeal.'

One cannot expect nonpublished opin-
ions to receive the care and scrutiny given to
published opinions. Since they cannot be
cited as precedent, and since the court is
speaking only to the parties, the court can
abbreviate its discussion of the facts and the
law. This approach offers a quick way of get-
ting a decision out and removing one more
case from the docket. But as anyone who has
drafted an argument knows, sometimes care-
ful writing is essential to understanding. “If it
won’t write, it isn’t right” is trite but true.

This creates an environment in which cal-
endar management can overshadow deliber-
ative decision making. Some courts have
declined to honor extension stipulations that
are expressly authorized by the California
Rules of Court; others begin working up cases
before the reply is filed.” And, perhaps most
problematic, most cases are already at least
tentatively decided, with a draft opinion
already written, before oral argument. This
last practice is mainly a response to Califor-
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nia’s 90-day rule, under which opinions must
be decided within 90 days after submission. !
But in combination with the mounting case-
load, the 90-day rule creates an environment
that is inimical to the careful deliberation that
should characterize the appellate process.

Of course, justices don’t work alone; they
have research attorneys to help them. But
over time, the attorney staff has become per-
manent and professionalized. The lawyers
hold career positions; they are not the first-
year-after-law-school clerkships of the past.
Unavoidably, these career attorneys must
shoulder more and more of the decision-mak-
ing work. This results in a tradeoff. These
attorneys are highly skilled and experienced,
and they embody much of a court’s institu-
tional memory. But at the same time, as one
appellate lawyer notes, “While many are very
able lawyers, they lack the breadth of expe-
rience and community involvement the jus-
tices have, and the environment at the court
shelters and insulates them from the lives
and activities of the people and institutions
whose cases they are deciding.””

To deal with these problems, courts of
appeal have turned to technology. Although
it confers many benefits in efficiency, tech-
nology has its dark side too. Computers make
editing a simpler task than it used to be, but
they also create a temptation to use prepack-
aged assemblies of text and citations to deal
with issues that may not be as susceptible to
standard solutions as they seem. Using one-
size-fits-all text assemblies—for example, to
describe the standard of review—results in
longer opinions with less carefully tailored lan-
guage. But time pressures may make the
temptation irresistible.

Legal research may also suffer from short-
cuts. A computer screen is too small a window
for viewing the vast world of the law, but it is
also the most readily available. With cases pil-
ing up at the door, where is the incentive and
opportunity to search out and study the many
texts that have not yet made it into Lexis or
Westlaw, or to leaf through a general-law dis-
cussion in a treatise in order to gain general
understanding and, perhaps, to find a con-
nection that a words-and-phrases search will
never reveal?

Time constraints have also affected the
way appellate courts react to errors at the
trial level. Sometimes a trial court’s error is
so palpable that no appellate court can ignore
it, but a quick way to affirmance is to find that
the error is harmless, since reversal requires
not just error but prejudice.'® This principle
is nothing new, but the California Supreme
Court has given broad license to apply it in
cases like Soule v. General Motors Corp.,"” in
which it rejected the idea of per se reversible
error and instead required an evaluation “in

light of the entire record.”® In the abstract this
approach seems perfectly reasonable. But
appellate lawyers know that in practice it can
become an all-too-tempting refuge for an over-
worked and understaffed court that is uncon-
strained by the prospect of public or supreme
court scrutiny.

These separate threads combine to create
perhaps the most serious problem for lawyers
and their clients: unpredictability. No court of
appeal is bound to follow the decisions of any
other, not even of another division within the
same district.?! The vast majority of court of
appeal decisions are unpublished and so
escape the notice of everyone but the parties,
and the supreme court will rarely intervene.
What, then, is left to channel decision making
into predictable results?

Without predictability, the system fails—
or becomes politicized.?? Appellate lawyer
Gideon Kanner has observed that “the con-
fusion that flows from the lack of predictability
impacts on more people who understandably
take an increasingly political view of the selec-
tion of those who, in the name of resolving
their disputes, actually govern them.” Edward
Horowitz likewise attributes “the decline in
the significance of and respect for appellate
decisions” to their “reduced predictability”
and “the reduced ability of the appellate
courts to provide orderly, thoughtful inter-
pretation and development of the law.”

This loss is significant and dangerous.
While a legitimately contested appeal should
not have an absolutely predictable outcome,
the parties should expect much more than the
unpredictability of trial. There should at least
be what Karl Llewellyn called “a reckonabil-
ity equivalent to that of a good business risk.”*

Counter-Trends

Is all lost? Should we simply give up on the
appellate courts? Hardly. For all their com-
plaints, most lawyers will agree that despite
these problems, there are many talented and
conscientious justices who, against all odds,
continue to generate thoughtful and important
appellate decisions. And there are other
trends that, to some extent, mitigate the case-
load crush.

One notable development over the past 25
years has been the emergence of appellate
practice as a recognized, distinct speciality. In
the mid-1970s, most of the bench and bar
would have scoffed at such an idea. But the
quarter-century since then has witnessed an
explosion in the area, marked by the rise of
voluntary organizations like the California
Academy of Appellate Lawyers and the Ameri-
can Academy of Appellate Lawyers, multiple
appeal-focused entities within the American
Bar Association, and the certification of appel-
late specialists by the California State Bar.
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There is now at least one law journal devoted
entirely to appellate practice, The Journal of
Appellate Practice and Procedure. Many
regional bar associations have appellate prac-
tice sections or committees, including the
Association’s highly active Appellate Courts
Committee. And the courts have explicitly
recognized that “appellate practice entails
rigorous original work in its own right.”*

A recurring complaint of appellate jus-
tices is that far too few lawyers understand the
appellate process and that the courts some-
times have to work much harder on cases
that do not have the benefit of appellate exper-
tise. As more lawyers learn how the appellate
courts work and how to speak to them effec-
tively, the courts will inevitably become more
efficient.

Appellate mediation is another welcome
development that is improving the quality of
appellate justice. The First District recently
released a highly favorable report on its pilot
program for mandatory mediation.?® The
encouraging results are mirrored in various
other programs around the state, including
the District-Wide Settlement Conference Pro-
gram in the Second District. This voluntary
program yielded settlements in 27 percent
of the conferences held during 2000-01.2
Appellate cases do settle, and at surprisingly
high rates.

Technology, too, has had a positive impact
on appellate law. Without a doubt, it has fun-
damentally changed the way both lawyers
and courts do their research and writing.
Properly used and with an understanding of
its risks, technology can yield better research,
better writing, and better analytical tools.
Tools like electronic records and briefs allow
instant access to the most remote part of
huge records, even on a laptop computer at
a mountain hideaway. Online dockets and e-
mail notification streamline the procedural
aspects of an appeal. Word processing pro-
grams eliminate the need to hesitate about
whether to make a needed change in a brief
or an opinion.

And now the Internet has made possible
the “publication” of nonpublished opinions—
and so we come full circle. Although not
everyone is enthralled by the idea of a 17-fold
expansion of the California research data-
base, the availability of nonpublished opinions
cannot help but have a far-reaching, and hope-
fully salutary, effect on appellate practice.
The fact that they cannot be cited will not
lessen their utility as a tool for both the bench
and bar to analyze and anticipate judicial
trends. The fact that every opinion can receive
public scrutiny will diminish the temptation
to use nonpublication as a substitute for care-
ful analysis. And the fact that everyone will
have access to them will promote a better

22 LOS ANGELES LAWYER / MARCH 2002

understanding of the court and its processes
in all quarters. (]
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