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1/   The district court record is cited as “CR” followed by docket number. 
“ER” refers to plaintiff’s excerpts of record (titled “Appellant Marteen Moore’s
Appendix”); “SER” to UH’s supplemental excerpts of record, and “AOB” to the
amended appellant’s opening brief filed May 25, 2010.

1

JURISDICTIONAL STATEMENT

The district court had subject matter jurisdiction under 28 U.S.C. § 1332

because plaintiff’s claims were based on state law and the parties were completely

diverse.

Judgment following an order granting summary judgment to defendant

USC University Hospital, Inc. (“UH”) was entered September 22, 2009.  (CR 270;

1 ER 87-88.)1/  Plaintiff Marteen Moore moved for reconsideration on

October 2, 2009.  (CR 272-73, 277, 282.)  The district court denied the motion in

an order entered October 28, 2009.  (CR 291; 1 ER 65-69.)  Plaintiff filed a second

motion for reconsideration on November 5, 2009 (CR 293), which the court denied

in an order entered November 19, 2009.  (CR 305, 313; 1 ER 58-63.)  

In an order entered November 19, 2009, the court extended the time to

appeal until December 7, 2009.  (CR 304.)  On December 3, 2009, plaintiff

appealed from the judgment and orders denying reconsideration.  (CR 314;

1 ER 52.)  The notice of appeal was timely under Federal Rules of Appellate

Procedure 4(a)(4) and (5).
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An order denying plaintiff sanctions was entered January 26, 2010. 

(CR 339; 1 ER 47-48.)  Plaintiff appealed from that order on February 24, 2010. 

(CR 342; 1 ER 46.)  That notice of appeal was timely under Federal Rule of

Appellate Procedure 4(a)(1).

Accordingly, this court has jurisdiction under 28 U.S.C. § 1291.

ISSUES PRESENTED

1.  Did the district court correctly grant summary judgment to UH?  

2.  Did the district court properly decline to continue the summary judgment

motion? 

3.  Did the district court properly deny plaintiff’s motions for

reconsideration? 

4.  Did the district court properly deny plaintiff’s motion for sanctions?

STATEMENT OF THE CASE

Plaintiff sued on December 3, 2007.  (CR 1.)  On June 2, 2008, she filed the

operative complaint, naming UH, Dr. Michael Wang, Confluent Surgical, Inc.

(“Confluent”), and others.  (CR 59; see CR 42; 6 ER 1458-88.)  As to UH and

Dr. Wang, she alleged medical malpractice, constructive fraud and breach of

fiduciary duty.  (6 ER 1458, 1467, 1472.)  The latter two claims were dismissed on

June 30, 2008.  (CR 86.) 
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On May 11 and 12, 2009, UH and Dr. Wang  moved for summary judgment. 

(CR 113-25, 128-33, 134-35, 140, 144; see CR 222, 223, 242-47.)  UH joined

Dr. Wang’s motion.  (CR 143, 225; 2 SER 278-79.)  

The district court took the motions under submission without oral argument

(CR 254) and, on September 8, 2008, granted summary judgment to all defendants. 

(CR 269; 1 ER 85.)  Judgment was entered September 22, 2009.  (CR 270,

1 ER 87-88.)

On October 2, 2009, plaintiff moved for reconsideration.  (CR 272-73, 277,

282.)  The court denied the motion on October 26, 2009. (CR 291; 1 ER 65-69.)

On November 5, 2009, plaintiff filed a second motion for reconsideration

(CR 293; 1 SER 52-81), denied on November 18, 2009 (CR 305, 313; 1 ER 58-

63).  On November 23, 2009, plaintiff filed untimely documents in support of the

motion.   (CR 306-12.)  On November 25, 2009, the court declined to modify its

earlier ruling.  (CR 313; 1 ER 56.)

On November 18, 2009, the court extended the time to appeal until

December 7, 2009.  (CR 304; see CR 294.)  On December 3, 2009, plaintiff

appealed from the judgment and orders denying reconsideration.  (CR 314,

1 ER 52.)  
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On January 15, 2010, plaintiff moved for sanctions against all defendants. 

(CR 326-27, 328-31.)  The district court denied plaintiff’s motions on

January 25, 2010.  (CR 339; 1 ER 47-48.) 

On February 24, 2010, plaintiff appealed from the denial of sanctions. 

(CR 342; 1 ER 46.)  This court consolidated plaintiff’s two appeals.  (5/4/2010

Order.)

STATEMENT OF FACTS

In 2001, plaintiff was diagnosed with meningioma, a normally benign tumor

that develops around the membrane surrounding the brain and spinal cord.  She

experienced spinal cord compression symptoms, including weakness and

numbness in her legs.  (6 ER 1291.)  On October 12, 2001, Dr. William Smith

removed the meningioma tumor, removed plaintiff’s vertebral bodies at four levels,

and fused her spine using titanium cages and grafts.  (6 ER 1291-92.)

  Plaintiff’s condition later deteriorated, and she experienced weakness,

tingling and numbness in her legs, bladder and bowel incontinence, and back pain. 

(6 ER 1293-94.)  On September 3, 2006, plaintiff was admitted to UH under

Dr. Wang’s care.  (6 ER 1294.)  Diagnostic films showed the cages implanted by

Dr. Smith were displaced and impinging on the spinal cord, and the meningioma

tumor had returned.  (6 ER 1294-95.)  Plaintiff consented in writing to undergo



2/   Plaintiff disputes this fact but cites no evidence.  (6 ER 1303 [¶ 42].)
3/   Plaintiff disputes that Dr. Wang found no spinal fluid leak or meningitis

(6 ER 1305 [¶ 50]), but the evidence she cites is not contradictory.  (See
(continued...)
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surgery and participate in a clinical study for Confluent’s DuraSeal® Spinal

Sealant (“DuraSeal Sealant” or “Sealant”).  (6 ER 1298; see also 6 ER 1428;

2 SER 296-97 [¶¶ 4, 10, 11], 302-18, 346-58, 361-63, 382-89, 407-12, 422-29.) 

Plaintiff asserts her consent for the study was not fully informed.  (See 6 ER 1298,

1327-28, 1332-33; 5 ER 1109-11, 1122-24; see 5 ER 1008 [¶¶ 9-10].)

On September 6, 2006, Dr. Wang performed a posterior instrumental spinal

fusion, transpedicular decompression at T10-11 and T8-9, and intra-dural left-sided

meningioma removal surgery, in which he applied the DuraSeal Sealant. 

(4 ER 857; 6 ER 1302.)  The postoperative report stated that the removed tumor

was a recurrent meningioma, but no tumor remained after the surgery. 

(6 ER 1303.)2/

On September 15, 2006, plaintiff was diagnosed with a staphylococcus

aureus infection.  (6 ER 1304.)  This type of infection does not necessarily cause

neurological problems (6 ER 1304) and is a common community- or hospital-

based infection that can occur in patients who do not undergo surgery (4 ER 863).

Dr. Wang subsequently cleaned the wound, finding no spinal fluid leak and

no meningitis.  (6 ER 1304-05.)3/  On September 28, 2009, Dr. Wang performed a



3/   (...continued)
5 ER 1009 [¶ 15], 1194-95.)

4/   Plaintiff disputes these facts (6 ER 1308 [¶ 63], 1314 [¶ 84]), but her
cited evidence actually supports them.  (See 5 ER 1008-09 [¶¶ 9, 12], 1107-08,
1140-56, 1158-60; 6 ER 1331 [¶¶ 7-8].)

5/   Plaintiff disputes this fact (6 ER 1308), but her evidence is not
contradictory.  (See 5 ER 1008 [¶ 8], 1092-95, 1099-1100, 1103.)

6/   Plaintiff disputes this fact (6 ER 1309 [¶ 67]), but her evidence does not. 
(See 5 ER 1008 [¶ 8], 1092-95, 1099-1100, 1103.)

6

second surgery to clean the infected wound site.  (6 ER 1306-07.)  Wound cultures

demonstrated infection with the same staphylococcus aureus bacteria previously

diagnosed, plus pseudomonas aeruginosa.  (6 ER 1307.)  Plaintiff received

antibiotic therapy.  (6 ER 1307.)

When plaintiff left the hospital on October 6, 2006, she had function of both

legs and could get out of bed, shower, dress herself, and walk unassisted. 

(6 ER 1307-08, 1314.)4/  She did, however, have urinary urgency as before the

surgery.  (6 ER 1314.)

Plaintiff’s symptoms later returned.  (5 ER 1009 [¶ 12], 1151.)  On

April 24, 2007, Dr. Richard Delamarter performed a two-stage operation. 

(6 ER 1308.)5/  During the first stage, he found no infection.  (6 ER 1309.) 

Following this stage, plaintiff was ambulatory and not paralyzed.  (Id.)6/  During

the second stage, Dr. Delamarter removed hardware, excised the recurring



7/   Plaintiff disputes this fact (6 ER 1310 [¶ 71]), but her evidence does not. 
(See 5 ER 1008 [¶ 8], 1092-95, 1099-1100, 1103.)

7

meningioma tumor, and performed an anterior diskectomy and fusion. 

(6 ER 1310.)  Plaintiff awoke from the surgery paralyzed.  (Id.)7/
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SUMMARY OF ARGUMENT

In this diversity action for medical malpractice under California law,

plaintiff seeks to hold UH vicariously liable for Dr. Wang’s actions relating to his

surgery and use of the DuraSeal Sealant on plaintiff.  Judgment for UH should be

affirmed.

First, the district court properly granted summary judgment to UH. 

California substantive law requires a plaintiff alleging medical malpractice to

prove causation “‘within a reasonable medical probability based upon competent

expert testimony.’”  E.g., Dumas v. Cooney, 235 Cal. App. 3d 1593, 1603

1 Cal. Rptr. 2d 584, 589 (1991).  Specifically, the plaintiff must prove the

defendant’s actions “more likely than not” caused her injuries.  Id.  After UH and

Dr. Wang (whose motion UH joined) met their burden of showing the absence of a

triable issue of material fact on causation, plaintiff failed to present an expert’s

opinion that Dr. Wang’s actions more likely than not caused her injuries.

Second, the district court properly declined to continue the summary

judgment motion because plaintiff failed to show outstanding discovery would

enable her to raise a triable issue of material fact regarding causation.

Third, the district court properly denied plaintiff’s successive motions for

reconsideration, which attempted belatedly to present an expert declaration on

causation.  Plaintiff failed to show the declaration was newly-discovered evidence
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that she could not, with reasonable diligence, have presented in opposing summary

judgment. 

Finally, the district court properly denied plaintiff’s motion for sanctions,

which was a patently meritless, improper attempt to relitigate issues already

decided. 

The judgment should be affirmed.



10

STANDARD OF REVIEW

A district court’s decision is presumed correct.  Parke v. Raley, 506 U.S. 20,

30 (1992).  Thus, this court reviews only issues “argued specifically and distinctly

in a party’s opening brief” and “will not manufacture arguments for an appellant.” 

Greenwood v. F.A.A., 28 F.3d 971, 977 (9th Cir. 1994). 

Summary judgment and evidentiary rulings.  This court reviews the grant

of summary judgment de novo.  Margolis v. Ryan, 140 F.3d 850, 852 (9th Cir.

1998).  Evidentiary rulings are reviewed for abuse of discretion, “even when [they]

determine the outcome of a motion for summary judgment.”  Domingo v. T.K.,

289 F.3d 600, 605 (9th Cir. 2002).  But if a party fails to object to admission of

evidence, review is for plain error.  United States v. Gomez-Norena, 908 F.2d 497,

500 (9th Cir. 1990).

Discretion is abused when “judicial action is ‘arbitrary, fanciful or

unreasonable,’ or ‘where no reasonable [person] would take the view adopted by

the trial court.’”  Golden Gate Hotel Ass’n v. City & Cnty. of San Francisco,

18 F.3d 1482, 1485 (9th Cir. 1994).  “‘A plain error is a highly prejudicial error

affecting substantial rights.’”  Gomez-Norena, 908 F.2d at 501.  

 Denial of a continuance.  A district court’s refusal to continue summary

judgment is reviewed for abuse of discretion.  Tatum v. City & Cnty. of San

Francisco, 441 F.3d 1090, 1100 (9th Cir. 2006); see also Danjaq LLC v. Sony
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Corp., 263 F.3d 942, 961 (9th Cir. 2001) (denial of continuance is given “great

deference”). 

Denial of reconsideration.  The denial of reconsideration under Federal

Rules of Civil Procedure 59(e) or 60(b) is reviewed for abuse of discretion. 

Sch. Dist. No. 1J v. ACandS, Inc., 5 F.3d 1255, 1262-63 (9th Cir. 1993).

Denial of sanctions.  The denial of sanctions is reviewed for abuse of

discretion.  Holgate v. Baldwin, 425 F.3d 671, 675 (9th Cir. 2005).
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LEGAL DISCUSSION

The appellant’s opening brief is a morass of inapplicable authority.  Plaintiff

cites numerous cases from state and federal courts applying non-California state

law, as well as district court decisions, which do not bind this court and mostly

have no bearing on the issues here.  She also cites numerous cases that patently do

not stand for the accompanying propositions.  To avoid burdening this court with a

voluminous discussion of irrelevant authority, UH discusses plaintiff’s authority

only when potentially relevant.   

I. THE DISTRICT COURT PROPERLY GRANTED SUMMARY
JUDGMENT TO UH BECAUSE PLAINTIFF FAILED TO
RAISE A TRIABLE ISSUE OF MATERIAL FACT AS TO
CAUSATION.

A. Summary Judgment Is Appropriate On A Medical
Malpractice Claim Where The Plaintiff Fails To
Present An Expert’s Opinion Establishing Causation
Within A Reasonable Medical Probability.

A party moving for summary judgment bears the initial burden of

establishing the absence of a genuine issue of material fact.  Kennedy v. Allied Mut.

Ins. Co., 952 F.2d 262, 265 (9th Cir. 1991).  The nonmoving party must then

“‘produce specific evidence, through affidavits or admissible discovery material,’”

to show an issue for trial.  Id.



13

In a diversity suit arising from state law, state law supplies the substantive

rule of decision, but federal law governs whether the evidence is sufficient to raise

a factual question to survive summary judgment.  Bieghler v. Kleppe, 633 F.2d

531, 533 (9th Cir. 1980); Neely v. St. Paul Fire & Marine Ins. Co., 584 F.2d 341,

345 (9th Cir. 1978).  “The federal test is whether the evidence in its entirety would

rationally support a verdict for the plaintiff, assuming a view of the evidence most

favorable to the plaintiff.”  Bieghler, 633 F.2d at 533. 

When causation is at issue, “the evidence is insufficient [to defeat summary

judgment] if the strongest inference to be drawn in the plaintiff’s favor is that

defendant’s negligence could possibly have been the cause of the accident. 

[Citation.]  The evidence must make one explanation of cause more likely than

another.”  Id. (emphases added); see also Neely, 584 F.2d at 346; Browne v.

McDonnell Douglas Corp., 698 F.2d 370, 371 (9th Cir. 1982).  Similarly, evidence

is insufficient where it “leaves the cause of an accident uncertain.  The jury is not

permitted to speculate in choosing one of alternative possibilities, but is restricted

to reasonable inferences based upon facts.”  Neely, 584 F.2d at 346.  

Here, as to UH, plaintiff alleged medical malpractice on the theory that UH

was vicariously liable for Dr. Wang’s actions.  (2 SER 251; 6 ER 1469-70.)  In

opposing summary judgment, plaintiff stated she had pared down her allegations

against Dr. Wang to assert he (1) negligently failed to inform her of the DuraSeal
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Sealant’s risks and failed to obtain her informed consent to its use, (2) negligently

enrolled her in the DuraSeal Sealant study when she fell within the

exclusion criteria, and (3) was negligent in monitoring and supervising her

postoperative progress regarding the Sealant.  (2 SER 251; see 6 ER 1289-90,

1301 [¶ 37], 1303 [¶ 44], 1467-68.)

Under California law, a medical malpractice claim requires the plaintiff to

establish the defendant’s breach of the standard of care proximately caused her

injuries.  Hanson v. Grode, 76 Cal. App. 4th 601, 606, 90 Cal. Rptr. 2d 396, 400

(1999).  “‘Causation must be proven within a reasonable medical probability based

on competent expert testimony.’”  Dumas v. Cooney, 235 Cal. App. 3d 1593, 1603,

1 Cal. Rptr. 2d 584, 589 (1991); Bromme v. Pavitt, 5 Cal. App. 4th 1487, 1498-99,

1504, 7 Cal. Rptr. 2d 608, 613-15, 618 (1992); see also Salasguevara v. Wyeth

Labs., Inc., 222 Cal. App. 3d 379, 385, 271 Cal. Rptr. 780, 783 (1990)  (“medical

causation can only be determined by expert medical testimony”).  California courts

have explained (consistent with this circuit’s standard for raising a triable issue of

material fact regarding causation generally) that “‘mere possibility alone is

insufficient to establish’” causation in a medical malpractice case.  Dumas,

235 Cal. App. 3d at 1603; Bromme, 5 Cal. App. 4th at 1498; see also Morgenroth

v. Pac. Med. Ctr., Inc., 54 Cal. App. 3d 521, 533, 126 Cal. Rptr. 681, 689 (1976). 

“‘There can be many possible “causes,” indeed, an infinite number of
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circumstances which can produce an injury . . . .  A possible cause only becomes

“probable” when, in the absence of other reasonable causal explanations, it

becomes more likely than not that the injury was a result of its action.’”  Dumas,

235 Cal. App. 3d at 1603 (emphasis added); see also Jones v. Ortho Pharm. Corp.,

163 Cal. App. 3d 396, 403, 209 Cal. Rptr. 456 (1985). 

The requirement that a plaintiff in a medical malpractice case prove

causation within a reasonable medical probability based on competent expert

testimony is a substantive rule governed by California law.  See Am. Dredging Co.

v. Miller, 510 U.S. 443, 454 (1994) (burdens of proof are substantive, governed by

state law);  Domingo v. T.K., 289 F.3d 600, 607 (9th Cir. 2002) (applying state law

requiring expert testimony on causation in medical malpractice action); see also

Mayer v. Gary Partners & Co. Ltd., 29 F.3d 330, 333 (7th Cir. 1994) (state law

determines burden of persuasion);  Feldman v. Allstate Ins. Co., 322 F.3d 660,

666-67 (9th Cir. 2003) (state evidentiary rules that serve substantive state policies

and are “‘intimately bound up’ with the state’s substantive decision-making”

govern in diversity cases); S.A. Healy Co. v. Milwaukee Metro. Sewerage Dist.,

60 F.3d 305, 310 (7th Cir. 1995) (state “procedural” rules limited to a particular



8/   Even under federal law, plaintiff would need expert testimony to prove
causation.  Expert testimony is required where the causation issue is beyond
common experience and “special expertise [is] necessary to draw a causal
inference.”  Claar v. Burlington N. R.R. Co., 29 F.3d 499, 504 (9th Cir. 1994);
Lash v. Hollis, 525 F.3d 636, 641 (8th Cir. 2008) (“[g]iven the multiple possible
causes of [plaintiff’s] kidney failure, and the complex and uncertain chain of
causation,” it was inappropriate “to permit jurors to sort through causation
without . . . expert testimony”).
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substantive area and intended to influence substantive outcomes are “substantive”

rules applicable in diversity cases).)8/

As discussed next, the district court properly granted summary judgment

because UH met its initial burden of showing the absence of a genuine issue of

material fact, and plaintiff failed to present an expert’s opinion establishing

causation within a reasonable medical probability.

B. UH And Dr. Wang Met Their Initial Burden Of
Showing There Was No Triable Issue Of Material
Fact Regarding Causation, Thus Shifting The Burden
To Plaintiff.

Regarding causation, UH presented the declaration of Dr. Duncan McBride,

Chief of Neurosurgery at Harbor UCLA Medical Center.  (CR 119; 6 ER 1450-51.) 

Based on his review of plaintiff’s medical records and experience in neurosurgery,

he opined UH and Dr. Wang “met the standard of care in treating [plaintiff],” and

nothing they “did, or failed to do, . . . caused or contributed to plaintiff’s alleged

injuries and paralysis.”  (6 ER 1453-54.)  Rather, plaintiff’s “paralysis was the



9/   Dr. Holly explained that when plaintiff consulted Dr. Wang, the cages
placed by Dr. Smith in 2001 were displaced and impinging on the spinal cord, and
her meningioma tumor had returned; either the displaced cages, the tumor, or both
caused spinal cord compression.  (6ER 1426-27 [¶ 12].) Without surgery, her
neurological conditions were likely to progress and include paralysis; “at the same
time, spinal surgery carries the risk of . . . infection and paralysis.” 

(continued...)
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result of” Dr. Delamarter’s April 24, 2007 surgery.  (6 ER 1454.)  This declaration

shifted the burden to plaintiff to raise a genuine issue of material fact as to

causation.

Dr. Wang’s motion, which UH joined (2 SER 278-79), presented additional

causation evidence.  Specifically, he presented the declaration of Dr. Langston

Holly, a professor in Neurosurgery and Orthopedics at UCLA Hospital and the

David Geffen UCLA School of Medicine. (CR 130; 6 ER 1423-24; see 6 ER 1314-

15 [¶¶ 85-87].)  After reviewing plaintiff’s medical records, he opined to “a

reasonable degree of medical probability” that Dr. Wang met the standard of care

in all respects, and that “no act or omission . . . by Dr. Wang was . . . a substantial

factor in causing any injury to [plaintiff] . . . .”   (6 ER 1425, 1432; see also

6 ER 1426-31.)  Rather, plaintiff’s deterioration after December 2006 “was due to

the normal course of her underlying medical conditions, the normal risks

associated with neurological surgery, subsequent events that cannot be attributed to

Dr. Wang and not as [sic] a result of any act or omission on the part of Dr. Wang.”

(6 ER 1425 [¶ 5].)9/ 



9/   (...continued)
(6 ER 1427 [¶ 13].)  

10/   Dr. Wang also showed there was no triable issue of material fact
regarding plaintiff’s claim for lack of informed consent.  (1 SER 155-58;
2 SER 288; see 6 ER 1295-99 [¶¶ 22-31].)  Plaintiff does not raise this issue on
appeal, except tangentially in connection with her arguments that (1) Dr. Holly’s
declaration was inadmissible (AOB 37), and (2) res ipsa loquitur shifted the
burden of proof on causation to defendants (AOB 44-45).  We address the issue as
relevant to those arguments.
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In particular, Dr. Holly explained that Dr. Wang’s decision to perform

surgery, performance of the surgery, selection of plaintiff for the DuraSeal study,

and use of the Sealant as a method to prevent spinal fluid leakage following the

surgery, were all reasonable and met the standard of care.  (6 ER 1427-29.)  

Regarding plaintiff’s postoperative infection, Dr. Holly opined that “the

infection rate for spinal surgery is about 5 to 7%” and it is “not unusual” nor

“below the standard of care for a patient to develop a surgical wound infection.”

(6 ER 1429 ¶ 21].)  Dr. Holly also opined that “[r]evisions to the placement of

spinal cages occur routinely and result in the absence of a breach of the standard of

care.”  (6 ER 1431-32 [¶¶ 27, 29].)  Finally, he opined there was “no causal

relationship” between plaintiff’s postoperative infection and Dr. Delamarter’s

subsequent surgeries.  (6 ER 1431 [¶ 29].)10/

In sum, UH and Dr. Wang established there was no triable issue whether

Dr. Wang’s actions caused plaintiff’s injuries, including infection, need for further



11/   Confluent provided further evidence the DuraSeal Sealant did not cause
plaintiff’s injuries.  First, Dr. Peter Cassini’s declaration opined that “to a
reasonable degree of medical probability, the DuraSeal® [Sealant] did not cause or
contribute to any need for further surgery or [plaintiff’s] eventual paralysis.”
(6 ER 1359-60 [¶¶ 10, 14-15].) 

Second, Dr. Larry Rumans’ declaration opined that “to a reasonable degree
of medical probability, the DuraSeal® [Sealant] did not cause or contribute to”
plaintiff’s infection, nor did the infection cause or contribute to plaintiff’s paralysis
or need for further surgery.  (2 SER 264.) 
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surgery, or paralysis.  Thus, the burden shifted to plaintiff to raise a triable issue

regarding causation.11/

C. Plaintiff’s Evidence In Opposition To Summary
Judgment Failed To Raise A Triable Issue Of
Material Fact Regarding Whether Dr. Wang’s
Alleged Negligence Proximately Caused Her Injuries.

As the district court recognized (1 ER 77-79), none of plaintiff’s evidence

opposing summary judgment raised a genuine issue of material fact concerning

causation. 

First, plaintiff submitted deposition testimony of Dr. Rick Delamarter, who

performed the surgery from which she awoke paralyzed.  Dr. Delamarter said he

did not have to sacrifice a nerve root to access the tumor during his surgery

because one had already been sacrificed, giving him a plane to work in. 

(5 ER 1008 [¶ 8], 1093.)  But he did not know whether the nerve root had been

sacrificed during Dr. Wang’s surgery.  (5 ER 1096 [“I don’t know . . . if it was the
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first or second surgery where they sacrificed it”].)  Nor did he say sacrificing the

nerve root was negligent or caused paralysis.

Dr. Delamarter said kyphotic deformity or migration could have exacerbated

plaintiff’s condition of the posterior cage extending into the canal, but he did not

say Dr. Wang or the DuraSeal Sealant caused the kyphotic deformity or migration. 

(5 ER 1094-95.)  Dr. Delamarter also said plaintiff probably would have ended up

paralyzed without additional surgery after Dr. Wang’s surgery because “she had

progressive neurologic deterioration” that “probably was most likely to progress.” 

(5 ER 1099.)  But he did not say Dr. Wang’s surgery caused the progressive

neurologic deterioration.  

Second, plaintiff submitted deposition testimony of Dr. Michael Lauerman,

who said Dr. Wang breached the standard of care by including plaintiff in the

DuraSeal study when she fell within the exclusion criteria.  (5 ER 1008 [¶ 11],

1128-33; 1 SER 161, 195-96.)  But he could not “say to a reasonable medical

probability that [plaintiff’s] postoperative infections . . . [we]re directly related to

the DuraSeal Sealant, the hardware placed, the sutures used, or something else.” 

(1 SER 199-200.) 

Third, plaintiff submitted the deposition testimony of Dr. Aury Nagy, who

opined “the fact that [plaintiff] had a postoperative infection after a long fusion

would have . . . given the infection ample chance to affect the hardware or the bone
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or to go somewhere else in her body to cause future problems.”  (5 ER 1009 [¶ 12],

1140.)  But he did not say Dr. Wang’s use of the DuraSeal Sealant probably caused

the infection or the infection caused plaintiff’s paralysis.  

Fourth, plaintiff offered deposition testimony of Dr. Jacob Tauber, who

intended to testify at trial “that there was a greater incidence of nonunion or

pseudoarthrosis S that infection was a known significant contributing cause to that

complication.”  (5 ER 1009 ¶ 14], 1172.)  Plaintiff did not provide evidence to

define “nonunion”or “pseudoarthrosis.”  Regardless, Dr. Tauber said he would

express no opinion whether Dr. Wang caused plaintiff’s injuries, or whether the

Sealant “was in any way a contributing factor towards infection.”  (5 ER 1178.)

Fifth, plaintiff offered the declaration of Brent Vernon, Ph.D., who has a

degree in biomaterials engineering and experience in hydrogels, including tissue

sealants.  (CR 219; 5 ER 1197.)  He intended to opine that Dr. Wang’s use of the

DuraSeal Sealant “may have temporarily aggravated the risk of infection in the

surgical site.”  (5 ER 1197 (emphasis added).)  He also said his opinion

“concern[ed] the possibility that the [DuraSeal] Sealant significantly contributed to

the infection that ultimately caused [plaintiff’s] back surgery to fail in the sense

that her thoracic vertebrae were not stabilized and the bone cages apparently

destabilized after the surgery and caused the symptoms of spinal cord compression

to reappear.”  (5 ER 1205 (emphasis added).)  
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Vernon’s statements that the DuraSeal Sealant might possibly have

contributed to plaintiff’s infection failed to raise a triable issue regarding causation,

which required plaintiff to establish it was probable the Sealant caused her

infection.  (See § I.A, ante.)

Moreover, even if Vernon’s statements were sufficient, his declaration still

could not raise a triable issue of material fact because, as the district court found, it

was a “sham affidavit.”  (1 ER 79.)  “[A] party cannot create an issue of fact by an

affidavit contradicting his prior deposition testimony.”  Kennedy v. Allied Mut. Ins.

Co., 952 F.2d 262, 266 (9th Cir. 1991); see also Cleveland v. Policy Mgmt. Sys.

Corp., 526 U.S. 795, 806 (1999) (recognizing sham affidavit doctrines in most

circuits).  Vernon admitted in deposition that he lacked expertise to opine the

DuraSeal Sealant was causally connected to plaintiff’s injuries (1 SER 160, 181),

and he had not formulated any such opinion.  (1 SER 187-88.)  Specifically, he

admitted he could not say whether the Sealant was related to plaintiff’s

postoperative infection (1 SER 184), he lacked expertise to opine whether the

Sealant’s expansion or the type of applicator used in Dr. Wang’s surgery was

causally related to plaintiff’s injuries (1 SER 182-86), and he lacked medical

training (1 SER 186).  Thus, the district court properly found Vernon’s declaration

was a “sham affidavit” insufficient to create a genuine issue of material fact.



12/   Dr. Wang objected to the documents attached to counsel’s declaration
opposing summary judgment as unauthenticated, hearsay, and irrelevant, and to
counsel’s description of the documents as lacking foundation.  (1 SER 208-
14 [¶¶ 37, 44, 52, 66, 69], 216-19 [¶¶ 78, 79], 220-25 [¶¶ 85-87].)
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In short, plaintiff’s evidence opposing summary judgment failed to include

expert testimony required to raise a triable issue of material fact whether

Dr. Wang’s actions more probably than not caused her injuries.  

D. Plaintiff’s Arguments Do Not Excuse Her Failure To
Present Expert Testimony On Causation.

1. Confluent’s pre-marketing approval documents
do not establish that Dr. Wang’s actions more
likely than not caused plaintiff’s injuries.

Plaintiff argues “Confluent admitted in official PMA [pre-marketing

approval] documents . . . that the [DuraSeal Sealant] presented a ‘significant’ and

‘higher’ risk of infection to [plaintiff], because she was enrolled in the Study in

violation of the pre-operating exclusion for revision surgery.”  (AOB 27 [citing

5 ER 995-96, 1065-66, 1075-76, 1082].)  Plaintiff provided no evidence to

authenticate the documents.  (See 4 ER 894 [¶ 9]; 5 ER 1008.)  She asserts their

“authenticity . . .  is established” but cites no authority.  (AOB 27 & n.4.)12/  Even

assuming the documents are admissible, they fail to raise a triable issue of material

fact.
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First, the documents express no opinion on whether, in plaintiff’s case, the

Sealant “more likely than not” caused her infection, as California law requires. 

Dumas, 235 Cal. App. 3d at 1603.  Moreover, the mere fact the DuraSeal Sealant

presented a significant risk of infection, or a higher risk of infection, for a patient

undergoing revision surgery compared to other patients does not establish the

Sealant “more likely than not” caused plaintiff’s infection.  At most, that fact might

establish the Sealant was a possible cause of plaintiff’s injuries S a proposition

insufficient to establish causation.  Dumas, 235 Cal. App. 3d at 1603; Bromme, 5

Cal. App. 4th at 1498.

Leslie G. v. Perry & Associates, 43 Cal. App. 4th 472, 50 Cal. Rptr. 2d 785

(1996), is instructive.  There, a tenant sued her landlord for negligence in failing to

repair the security gate to her apartment building’s parking garage.  Plaintiff was

raped by a man who gained access to the garage.  Plaintiff’s expert testified the

rapist’s presence in the garage indicated the rapist entered through the broken

security gate, even though other modes of entry S such as following another tenant

through the front door or using a discarded key S were also possibilities.  Id.

at 483-84.  The court held that because the assault could have occurred without the

landlord’s negligence, plaintiff’s evidence established the “‘mere possibility’” of

causation but not that the landlord’s negligence “more probabl[y] than not” caused

the rape.  Id. at 484, 488.
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Other cases are in accord.  E.g., Jones, 163 Cal. App. 3d at 401-04 (plaintiff

failed to establish causation where her experts could not opine there was more than

a 50% chance drug caused her cancer and it was “equally probable” the cancer was

not attributable to drug); Bromme, 5 Cal. App. 4th at 1498-99 (nonsuit proper

where less than 50% chance plaintiff would have survived cancer absent doctor’s

negligence). 

In Leslie G., the broken security gate might have increased the risk an

intruder might enter the building, but it did not follow that plaintiff’s rapist more

likely than not entered through the broken gate.  Similarly, here, the PMA

documents may establish a higher risk of infection when the DuraSeal Sealant is

used for revision surgeries, suggesting the Sealant could have caused plaintiff’s

infection.  But that does not mean the Sealant more likely than not caused

plaintiff’s infection S especially given defendants’ evidence that such infections

are common even absent negligence, and that plaintiff was at an increased risk for

infection because of her pre-existing scar tissue, length of the surgery, and

placement of implants.  (6 ER 1429-30 [¶ 21], 1453-54; see also 2 SER 264.)  
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2. Vernon’s declaration does not raise a triable
issue of material fact regarding causation.

Plaintiff contends Vernon’s declaration created a triable issue.  (AOB 29-

31.)  Specifically, plaintiff argues (1) Patrick Campbell’s statements, recited in the

declaration, were admissible; (2) Vernon’s declaration provided “essential

information” regarding the Sealant’s characteristics and “tendency . . . to harm

patients”; and (3) the declaration was not a “sham affidavit” because it relied on

“newly discovered evidence,” it did not conflict with Vernon’s deposition “on its

face,” and defendants’ counsel badgered Vernon at deposition.  (Id.)  Wrong. 

First, plaintiff’s arguments are all irrelevant because she points to nothing in

Vernon’s declaration establishing the Sealant more likely than not caused her

injuries, as required to prove causation.  Dumas, 235 Cal. App. 3d at 1603;

Bromme, 5 Cal. App. 4th at 1498-99.  As discussed, at most Vernon’s declaration

suggests the Sealant possibly caused plaintiff’s infection.  (§ I.C, ante.)

Second, Vernon’s declaration directly conflicts with his deposition and thus

falls squarely within the “sham affidavit” rule.  Kennedy, 952 F.2d at 266; accord

Aerel, S.R.L. v. PCC Airfoils, L.L.C., 448 F.3d 899, 908 (6th Cir. 2006) (cited

at AOB 290).  As discussed, Vernon explicitly testified he lacked expertise to draw

any causal connection between the Sealant and plaintiff’s injury (1 SER 160, 181),

between the Sealant’s expansion and plaintiff’s injury (1 SER 182-84), or between



27

the applicator used on plaintiff and her injury (1 SER 185-86); and he could not

give any opinion as to medical causation (1 SER 186-88.)  (§ I.C, ante.)  Vernon’s

answers were crystal clear, and there is no evidence he was misled or confused. 

Finally, plaintiff’s contention that the declaration falls within the “newly

discovered evidence” exception to the sham affidavit rule (AOB 29-30) is

nonsense.  Vernon’s declaration relies on Confluent’s “design history file,”

produced to plaintiff in June 2009.  (5 ER 1197.)  Vernon’s deposition occurred on

August 3, 2009.  (1 SER 159, 180.)  Thus, he had the supposedly “new” evidence

at the time of both his deposition and his declaration.  Moreover, this “new”

evidence does not address the conflict between Vernon’s declaration and his

deposition S whether Vernon was qualified to opine the Sealant caused injury in

plaintiff’s particular case.

3. Plaintiff’s attacks on defendants’ causation
experts are meritless.

Plaintiff contends defendants’ expert opinions were unreliable and

inadmissible under Federal Rule of Evidence 702 and Daubert v. Merrell Dow

Pharmaceuticals, Inc., 509 U.S. 579, 593-95 (1993).  (AOB 32-40.)  Specifically,

she argues: (1) Drs. Holly and McBride neither performed differential diagnoses,

including interviewing or examining plaintiff, nor referred to the differential

diagnoses of Drs. Nagy and Delamarter (AOB 32, 36, 38-39); (2) Dr. Holly’s
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declaration failed to cite authority and contradicted plaintiff’s medical records

(AOB 35-37); and (3) Dr. McBride’s declaration contradicted Dr. Nagy’s

testimony and plaintiff’s medical records (AOB 39).  These contentions are

meritless.

First, plaintiff has waived her arguments by failing to present them below. 

To preserve an evidentiary challenge for appeal, a party “must timely object and

state the specific grounds for his objection” in the district court.  United States v.

Gomez-Norena, 908 F.2d 497, 500 (9th Cir. 1990); Fed. R. Evid. 103(a)(1).  “[T]he

ground of objection . . . must be specifically stated.” United States v. Martin,

587 F.2d 31, 33 n.1 (9th Cir. 1978) (reference to “statements made by someone

other than the [d]efendant” was insufficient to preserve hearsay objection, and

reference to “foundation” was insufficiently specific to identify business records

exception to hearsay rule); Gomez-Norena, 908 F.2d at 500 (objection on other

grounds failed to preserve Rule 403 objection.)  A “generic” or loosely formulated

objection “will not preserve error . . . .  Rather, a trial court judge must be fully

apprised of the grounds.”  United States v. Polasek, 162 F.3d 878, 883-84 (5th Cir.

1998); see also Miksis v. Howard, 106 F.3d 754, 761 (7th Cir. 1997) (objections

held insufficiently specific); Perez v. Volvo Car Corp., 247 F.3d 303, 314-15

(1st Cir. 2001) (cited at AOB 35; to preserve objection to affidavit, party must

“spell out the nature of the ostensible defects clearly and distinctly”) (emphases



13/   For example, in response to Dr. Holly’s statement of his educational and
professional background, plaintiff objected “Hearsay, Conclusory, Lacks
Foundation.”  (5 ER 1272-73.)
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added).  In particular, by failing to raise a Daubert objection before the district

court, a party waives admissibility issues regarding expert testimony on appeal. 

Marbled Murrelet v. Babbitt, 83 F.3d 1060, 1066 (9th Cir. 1996).

These waiver rules apply fully to affidavits submitted in support of summary

judgment.  See Gasaway v. Northwestern Mut. Life Ins. Co., 26 F.3d 957, 960

(9th Cir. 1994) (plaintiff opposing summary judgment failed to object that affidavit

contained “medical conclusions and opinions” on which witness was not qualified

as expert; objection waived); see also FDIC v. New Hampshire Ins. Co., 953 F.2d

478, 484 (9th Cir. 1991) (defects in affidavits supporting summary judgment

waived absent objection). 

Here, neither plaintiff’s evidentiary objections nor her opposition papers

suggested the arguments she raises here.  (5 ER 1271-87; 6 ER 1317-24;

2 SER 226-61.)  In particular, plaintiff’s evidentiary objections never mentioned

Rule 702, Daubert, or unreliability.  (See 5 ER 1271-87; 6 ER 1317-24.) 

Moreover, her scattershot objections were boilerplate, conclusory and patently

inapplicable, with no explanation or citations to authority.13/   The district court was

not required to scour the declarations to make a case for plaintiff, and it properly



30

overruled plaintiff’s  objections.  (1 ER 76-77 [nn.7, 9].)  Plaintiff’s challenges are

waived.

Substantively as well, plaintiff’s contentions are meritless, and the district

court did not commit plain error S or even abuse its discretion S in admitting the

declarations.

Differential diagnosis.  Plaintiff cites no authority suggesting that to opine

on causation, a medical expert must perform a differential diagnosis, or interview

or examine a patient.  At most, plaintiff’s authorities establish a differential

diagnosis may provide a reliable basis for an medical expert’s opinion, particularly

where a plaintiff seeks to establish causation.  See, e.g., Best v. Lowe’s Home Ctrs.,

Inc., 563 F.3d 171, 178-79 (6th Cir. 2009).  Indeed, courts have reached

contrasting conclusions regarding reliability of differential diagnosis under

Daubert.  Hollander v. Sandoz Pharms. Corp., 289 F.3d 1193, 1209-10 & n.14

(10th Cir. 2002) (discussing cases); see Glastetter v. Novartis Pharms. Corp.,

252 F.3d 986, 989 (8th Cir. 2001) (differential diagnosis properly excluded as

“scientifically invalid”).  But it is settled that a medical doctor may opine on

causation based on reviewing medical records, plus knowledge, experience,

training and education S as Drs. Holly and McBride did S without examining the

patient.  Sementilli v. Trinidad Corp., 155 F.3d 1130, 1134 (9th Cir. 1998) (abuse

of discretion to exclude doctor’s declaration based on failure to examine patient);
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Walker v. Soo Line R.R. Co., 208 F.3d 581, 591 (7th Cir. 2000) (district court

properly admitted doctor’s testimony regarding plaintiff’s medical condition based

on experience and reviewing medical records).

Dr. Holly’s declaration.  Plaintiff criticizes Dr. Holly’s declaration on

several grounds.  First, she asserts Dr. Holly “cited no specific authority . . . other

than his experience” for his testimony that postoperative wound infections are “not

unusual” and that revisions to placement of spinal cages occur “routinely” absent

breach of the standard of care.  (AOB 35, 6 ER 1429, 1431.)   

As just discussed, experience and review of medical records is a permissible

basis for a medical expert’s testimony regarding causation.  Sementilli, 155 F.3d

at 1134; Walker, 208 F.3d at 591.  Moreover, as the district court noted, Dr. Holly

is a Professor of Neurosurgery and Orthopedics at UCLA Hospital and the David

Geffen UCLA School of Medicine, Vice Chair of Clinical Affairs for the

Department of Neurosurgery at the David Geffen UCLA School of Medicine, and

Codirector of the UCLA Neurosurgery Spine Fellowship program at UCLA

Hospital. (6 ER 1423-1424; 1 ER 76.)  He performed a complex spine surgery

fellowship and is Board Certified in neurological surgery.  (6 ER 1423.)  He

declared that based on his experience, he was familiar with the standard of care in

neurological surgery, the infection rate following such surgery, and the special

needs of such patients postoperatively.  (6 ER 1424.)  The challenged statements



32

relate directly to his experience-based knowledge in the field.  The trial court

properly admitted them.  See Walker, 208 F.3d at 591 (“Rule 702 specifically

contemplates the admission of testimony by experts whose knowledge is based on

experience”).

Second, plaintiff asserts, without record citation, that Dr. Holly practiced

with Dr. McBride, and since Dr. McBride has more experience, he should have

testified in Dr. Holly’s stead.  (AOB 35.)  Plaintiff’s comment is irrelevant to

whether Dr. Holly is qualified to render his opinion, and is directed toward the

weight, not the admissibility, of Dr. Holly’s opinion.  See Daubert, 509 U.S. at 596

(“cross-examination, presentation of contrary evidence, and . . . instruction on the

burden of proof are the . . . appropriate means of attacking shaky but admissible

evidence”).  

Third, plaintiff challenges Dr. Holly’s statement that plaintiff’s deterioration

after Dr. Wang’s surgery was due to, among other things, “the normal course of

her underlying medical conditions, [and] the normal risks associated with

neurological surgery . . . .”  (6 ER 1425.)  Plaintiff attacks the term “normal”

because (1) plaintiff’s medical records do not “state that [plaintiff] suffered

deterioration in the ‘normal course of her underlying medical conditions,’” and

(2) Dr. Wang testified he achieved “good fixation” during his surgery and

plaintiff’s bone quality was not “poor.”  (AOB 35-36.)  Even if these criticisms had



14/   Plaintiff undisputedly signed consent forms for Dr. Wang’s surgery
and the DuraSeal Sealant.  (See 6 ER 1298; 2 SER 302-18, 346-58, 361-63.) 
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merit, they again go to weight and not admissibility.  Kudabeck v. Kroger Co.,

338 F.3d 856, 861-62 (8th Cir. 2003) (“attacks regarding the completeness of [a

doctor’s] methodology” go to weight and not admissibility); Best, 563 F.3d at 180-

82 (similar reasoning).  Moreover, whether Dr. Holly’s statement is inconsistent

with the medical records and Dr. Wang’s statements is beyond the common

experience of laypersons, requiring expert testimony.  Claar, 29 F.3d at 504; Lash,

525 F.3d at 641.

Finally, plaintiff argues her failed surgery and paralysis cannot have been

due to “normal” deterioration and “routine” revision of hardware placement

because the DuraSeal Sealant consent form did not discuss paralysis or failed

surgery as “normal” or “routine” risks.  (AOB 36-37.)  Again, this argument goes

to the weight, not admissibility, of Dr. Holly’s statements. 

Moreover, the surgery consent form listed “infection, need for re-

operation, . . . new neurologic deficit, paralysis . . . [and] death” as risks of the

surgery.  (2 SER 302.)14/  The DuraSeal study consent form listed as the Sealant’s

risks “infection,” “injury to the spinal cord or the nerves leaving or entering the

spinal cord,” “failure to heal correctly,” and “failure to stop a CSF [cerebrospinal

fluid] leak,” possibly requiring “an additional procedure or operation.”
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(2 SER 308, 315.)  Thus, Dr. Wang disclosed “the risk of death or serious harm

and significant potential complications,” as required by California law S including

those plaintiff actually suffered.  See Betterton v. Leichtling, 101 Cal. App. 4th

749, 754-55, 124 Cal. Rptr. 2d 644, 646 (2002); Morgenroth, 54 Cal. App. 3d

at 531.  If plaintiff contended the standard of care required additional disclosures,

she had to present expert testimony establishing that fact.  See Morgenroth,

54 Cal. App. 3d at 534-35; Contreras v. St. Luke’s Hosp., 78 Cal. App. 3d 919,

927-28, 144 Cal. Rptr. 647, 653 (1978) (plaintiff adequately informed of surgery’s

risks, where doctor disclosed “the specific peril that resulted in damage to

[plaintiff], namely infection,” and plaintiff presented no expert testimony to

establish standard of care required additional disclosures). 

Dr. McBride’s declaration.  Plaintiff contends Dr. McBride’s declaration

contains “misstatements” because he said “the 11/13/06 CT scan of the lumbar

spine reveals that the cages were not impinging on the spinal cord” (6 ER 1454),

whereas Dr. Nagy testified CT scans taken on November 14, 2006 showed

hardware compromising the spinal canal.  (AOB 39.)  In fact, Dr. Nagy testified

the cage was “impinging on the thecal sac,” not the spinal cord.  (2 ER 99.) 

Plaintiff also asserts Dr. Nagy diagnosed spinal cord compression from a CT scan

made in January 2007, but this is irrelevant to Dr. McBride’s declaration regarding

the November 13, 2006 scan.  
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Plaintiff further contends Dr. McBride misstated the medical records by

saying plaintiff “was noted to be ambulating well through November and

December 2006” (6 ER 1454), when “not even [Dr.] Wang stated [plaintiff]

ambulated ‘well.’”  (AOB 39.)  In fact, in clinic notes dated December 12, 2006,

Dr. Wang stated plaintiff was “currently able to ambulate well.”  (2 SER 445.) 

Moreover, plaintiff’s nitpicking contentions address the weight and not

admissibility of Dr. McBride’s declaration.  See Daubert, 509 U.S. at 596;

Kudabeck, 338 F.3d at 861-62.

Weighing credibility.  Plaintiff contends the district court improperly

weighed credibility of conflicting experts’ testimony to grant summary judgment. 

(AOB 33-34.)  Nonsense.  As shown, the district court properly determined that

UH and Dr. Wang met their burden of showing, through competent expert

testimony, that Dr. Wang’s acts probably did not cause plaintiff’s injuries, and

plaintiff presented no evidence establishing otherwise. (§§ I.B & I.C, ante.)

4. Plaintiff cannot rely on res ipsa loquitur to shift
the burden to UH to disprove causation.

Plaintiff contends that under California law, she is entitled to invoke res ipsa

loquitur to shift the burden of proof on causation to defendants. (AOB 42-45.)  

Res ipsa loquitur, a presumption of negligence causing injury, applies only

where a plaintiff’s injury (1) is of a kind that ordinarily does not occur absent
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negligence, (2) was caused by an instrumentality within the defendant’s exclusive

control, and (3) was not “due to any voluntary action or contribution” by plaintiff. 

Ybarra v. Spangard, 25 Cal. 2d 486, 489, 154 P.2d 687, 689 (1944). 

To establish the first two elements, the plaintiff normally must present

expert testimony.  Contreras, 78 Cal. App. 3d at 931-32.  In particular, “it is not a

matter of common knowledge that infection subsequent to an operation” that

exposes large areas of tissue “is more likely than not the result of negligence,” and

the court “cannot properly hold that there is such a probability” without expert

testimony.  Id. at 931-32; see also Curtis v. Santa Clarita Valley Med. Ctr.,

110 Cal. App. 4th 796, 801, 2 Cal. Rptr. 3d 73, 77 (2003) (“The more complex or

unusual the medical process, the more likely . . . expert testimony will be

required”); Clemens v. Regents of Univ. of California, 8 Cal. App. 3d 1, 11-12,

87 Cal. Rptr. 108, 116 (1970) (expert testimony required where operation was

“highly complex . . . and the particular injury was a rare but . . . potential

complication . . . of which appellant had been warned”).  “Common knowledge”

suffices only when a layperson can say, “‘as a matter of common knowledge and

observation,’” the injury would not ordinarily have occurred had due care been

exercised.  Elcome v. Chin, 110 Cal. App. 4th 310, 317, 1 Cal. Rptr. 3d 631, 637

(2003); Contreras, 78 Cal. App. 3d at 931-33.  
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Curtis is instructive.  There, the court held plaintiff needed expert testimony

to invoke res ipsa loquitur where he developed blindness after posterior spinal

fusion surgery.  110 Cal. App. 4th at 803.  The record contained expert testimony

that blindness was a known, albeit rare, risk of such surgery and could occur

without negligence.  Id. at 802-03.  Moreover, the court explained, a posterior

spinal fusion  is not a “commonly understood” procedure or “one where the

standard of care is commonly known by laypersons.”  Id. at 803; see also Elcome,

110 Cal. App. 4th at 314-15, 319 (doctor’s declaration stating plaintiff’s upper

body injuries were not “a type that would . . . normally occur as a result of” her

pelvic surgery, but “acknowledg[ing] the possibility of alternative causes” besides

negligence, did not establish res ipsa loquitur). 

Here, similarly, plaintiff’s spinal surgery was a complicated procedure

unfamiliar to laypersons.  UH and Dr. Wang presented evidence that Dr. Wang did

not cause plaintiff’s injuries and that a postsurgical wound infection and the need

for revision surgery could occur absent negligence.  (§ I.B, ante.)   Moreover,

plaintiff undisputedly signed consent forms listing infection, failed surgery, and

paralysis as risks of both surgery and Sealant.  (6 ER 1298; 2 SER 302-18, 346-58,

361-63.)  Indeed, plaintiff’s friend Dr. Delvecchio, who was present during

conversations between Dr. Wang and plaintiff, stated in deposition that the risks of

infection, bleeding, failed operation, recurrence of the tumor, and the need for re-



15/   Plaintiff asserts in a footnote that (1) her infection was “rare,” as shown
by IDE study results and Confluent data in a PMA for comparable products (AOB

(continued...)
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operation are such that “even as a layperson, you sort of understand that that’s a

risk.”  (2 SER 428.)  Thus, to raise a triable issue fact regarding res ipsa loquitur,

plaintiff needed an expert to opine that her injuries ordinarily would not occur

without negligence, and that Dr. Wang more likely than not caused them. 

Contreras, 78 Cal. App. 3d at 931-32; Curtis, 110 Cal. App. 4th at 802-03;

Clemens, 8 Cal. App. 3d at 11-12. 

Plaintiff asserts she presented evidence to show the Sealant caused her

infection, specifically U.S.F.D.A. reports, a package insert, and a PMA study

regarding the Sealant (without record citation), as well as a declaration by Dr. Eric

Gershwin and a published comment by Dr. Walter Hall.  (AOB 43-44.)  Plaintiff

admits Dr. Gershwin’s declaration and Dr. Hall’s comment were not before the

district court when it ruled on summary judgment, so they are irrelevant.  Fraser v.

Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003) (in reviewing summary judgment,

appellate court considers only evidence available to district court when motion was

made).  And as explained, the other documents do not amount to expert testimony

that the Sealant more likely than not caused plaintiff’s infection, or that plaintiff’s

infection ordinarily would not occur absent negligence.  (§ I.D.1, ante.)  Thus, they

fail to meet plaintiff’s burden to establish the elements of res ipsa loquitur.15/  



15/   (...continued)
44 n.7 [citing 5 ER 995, 1021-34, 1072-76]); and (2) defendants kept “incomplete
records” because they “failed to monitor the condition of [plaintiff’s] wound with
the MRI or CT scan.”  (AOB 44 n.7 [citing 4 ER 776-85; 5 ER 1040-42].)  The
cited documents concern matters outside a layperson’s common knowledge,
requiring expert testimony.  See Contreras, 78 Cal. App. 3d at 930; Elcome, 110
Cal. App. 4th at 317.  Moreover, “that a harmful consequence is rare does not
. . . establish the probability that when such a rare event does occur, it is the result
of negligence.”  Contreras, 78 Cal. App. 3d at 931.
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Plaintiff also argues Haft v. Lone Palm Hotel, 3 Cal. 3d 756, 91 Cal. Rptr.

745 (1970), shifts the burden to defendants to disprove causation, because

Dr. Wang enrolled her in the DuraSeal study even though she fell within an

exclusion for patients undergoing revision surgery and had a greater infection risk

than other enrollees.  (AOB 44-45.)  

In Haft, a father and son drowned in a hotel pool, and the family sued for

negligence.  3 Cal. 3d at 761-62.  Violating state law, defendant hotel owners had

neither a lifeguard nor a sign warning guests of this fact.  Id. at 762-63.  The court

held that once plaintiffs proved defendants failed to provide a lifeguard or a

warning sign, the burden shifted to defendants to show the absence of a lifeguard

did not cause the deaths.  Id. at 765.  

The court reasoned defendants’ failure to provide a lifeguard deprived

plaintiffs of the evidence needed to establish causation, because ordinarily the

lifeguard would witness accidents.  Id. at 771.  Moreover, the chances of a

successful rescue were “very high” because the pool was small and decedents were
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the only users.  Id. at 772 n.18.  The court explained that when there “is a

substantial probability” a defendant’s negligence caused an accident and

defendant’s negligence “makes it impossible, as a practical matter,” for plaintiff to

prove causation, “it is more appropriate to hold a defendant liable than to deny an

innocent plaintiff recovery,” unless the defendant can prove his negligence did not

cause the injury.  Id. at 774 n.19 (emphasis added).  

Here, unlike in Haft, plaintiff presented no evidence to establish a

“substantial probability” or “very high” chances that Dr. Wang’s surgery or the

Sealant caused her injuries.  Moreover, Dr. Wang’s use of the Sealant did not

deprive plaintiff of evidence about its effects.  Plaintiff asserts she would not have

signed the consent form for the Sealant had it warned her she fell within the

exclusion (AOB 45), but again, having the surgery without consent would not, in

itself, deprive her of evidence regarding causation.

California courts have rejected application of Haft based on these

distinctions.  See Smith v. Americania Motor Lodge, 39 Cal. App. 3d 1, 5-7,

113 Cal. Rptr. 771, 773-75 (1974) (where children drowned in pool lacking safety

rope, burden of proof on causation did not shift to defendants; plaintiffs failed to

show “substantial probability” defendants’ negligence caused accident, since it was

equally possible inability to swim caused drownings, and absence of safety rope

did not itself deprive plaintiff of causation evidence).
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For example, in Jones v. Ortho Pharm. Corp., 163 Cal. App. 3d 396,

plaintiff sued after developing cancer, allegedly from defendant’s contraceptive

pill.  Plaintiff’s experts could not show the drug more likely than not caused her

cancer.  Id. at 401-02.  Plaintiff asserted that under Haft, defendant had the burden

to disprove causation because it violated federal regulations in pre-marketing

clinical studies.  Specifically, because defendant failed to evaluate properly

whether the drug could cause cancer, and because no other published studies

existed, defendant had rendered plaintiff unable to obtain an expert opinion

establishing causation to a reasonable medical probability.  Jones, 163

Cal. App. 3d at 404.  

The court disagreed, noting that Haft merely extends res ipsa loquitur, and

plaintiff failed to establish a reasonable probability that defendants controlled the

instrumentality that caused her injury.  Id. at 404-05.  The court rejected plaintiff’s

argument that defendant’s noncompliance with federal regulations prevented her

from proving causation, and refused to presume that appropriate clinical studies

would have shown the drug caused cancer, because there was “no evidentiary

starting point from which [such] presumptions [could] flow.  Id.

Below and on appeal, plaintiff cited Espinosa v. Little Co. of Mary Hospital,

31 Cal. App. 4th 1304, 37 Cal. Rptr. 2d 541 (1995), to argue Jones is limited to

cancer cases.  (AOB 67, 69-70, 73; 1 SER 57-59.)  There, plaintiff suffered brain
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damage from three separate, interacting causes: her mother’s ingestion of lithium

during pregnancy, defendant hospital’s negligence, and defendant doctor’s

negligence.  Espinosa, 31 Cal. App. 4th at 1316.  Plaintiff’s expert testified

defendants’ actions were substantial factors in causing plaintiff’s condition,

although he could not quantify exactly how much they contributed.  Id. at 1316-18. 

The court held the expert’s testimony sufficient to submit to the jury.  Id. at 1318,

1321.  The court reasoned the expert testified not just that defendants’ actions

“possibl[y]” caused brain damage, but that they did cause brain damage.  Id. at

1318 (original emphases).  Thus, plaintiff showed “it was more probable than not

that defendants’ actions were a cause of” his injury.  Id. (original emphasis).

The court distinguished Jones because Jones involved yet-unproven causes

of cancer, and plaintiff’s experts there were unable to make the required showing

of probability.  Id. at 1320-21.  In Espinosa, however, plaintiff’s expert testified

directly and definitely that defendants’ actions caused plaintiff’s brain damage.  Id.

Here, as in Jones and unlike in Espinosa, plaintiff presented no expert

opinion that Dr. Wang’s actions definitely, or more likely than not, caused her

injuries.  Thus, Espinosa does not help her.

Plaintiff’s other authorities (AOB 42-45) are also inapposite.

Bardessono v. Michels, 3 Cal. 3d 780, 789-93 & n.11, 91 Cal. Rptr. 760,

765-68 (1970), held expert testimony unnecessary in medical malpractice cases
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involving simple, commonplace procedures such as an injection, where adverse

results are “extremely rare.”  Similarly, in Fields v. Yusuf, 144 Cal. App. 4th 1381,

1390-91, 51 Cal. Rptr. 3d 277, 283-84 (2006), it was common knowledge a sponge

is not usually left inside a patient during surgery absent negligence.  Here,

plaintiff’s spinal fusion surgery and use of the DuraSeal Sealant were complex,

rare procedures beyond common knowledge.  Primiano v. Cook, 598 F.3d 558 (9th

Cir. 2010), as amended by 06-15563, 2010 WL 1660303 (9th Cir. Apr. 27, 2010),

applies another state’s law.

II. THE DISTRICT COURT PROPERLY DECLINED TO
CONTINUE THE SUMMARY JUDGMENT MOTION
BECAUSE PLAINTIFF FAILED TO SHOW THAT
OUTSTANDING DISCOVERY WOULD ENABLE HER TO
RAISE A TRIABLE ISSUE OF MATERIAL FACT
CONCERNING CAUSATION.  

Plaintiff contends the district court erroneously refused to continue the

summary judgment motions for further discovery.  (AOB 57-66.)  But she failed to

request a continuance, thus waiving the issue.  See Baldwin v. Trailer Inns, Inc.,

266 F.3d 1104, 1111 n.2 (9th Cir. 2001) (issue not adequately raised in district

court is waived on appeal); United States v. Alisal Water Corp., 431 F.3d 643, 659

(9th Cir. 2005).  

Nevertheless, the district court noted that plaintiff’s opposition asserted she

lacked causation evidence because Confluent failed to comply with her discovery



44

requests.  (1 ER 83-85; 2 SER 239-42.)  The court then considered whether

plaintiff was entitled to a continuance, and declined to order one.  (1 ER 83-85.) 

The court properly exercised its discretion.

Federal Rule of Civil Procedure 56(f) authorizes a district court to continue a

summary judgment motion if the nonmoving party “shows by affidavit that, for

specified reasons, it cannot present facts essential to justify its opposition.”  Parties

seeking a continuance under this rule have the burden to show “(1) . . . they have

set forth in affidavit form the specific facts that they hope to elicit from further

discovery, (2) . . . the facts sought exist, and (3) . . . [the] sought-after facts are

‘essential’ to resist the summary judgment motion.”  California ex rel. California

Dep’t. of Toxic Substances Control v. Campbell, 138 F.3d 772, 779 (9th

Cir. 1998); see also Terrell v. Brewer, 935 F.2d 1015, 1018 (9th Cir. 1991). 

“‘References in memoranda and declarations to a need for discovery do not qualify

as motions under Rule 56(f).’” Campbell, 138 F.3d at 779.  Rather, “Rule 56(f)

requires litigants to submit affidavits setting forth the particular facts expected

from further discovery.”  Id.  Noncompliance with these requirements is grounds

for denying a continuance.  Id. at 779-80 (continuance properly denied where

defendants “only implicitly moved for more time to conduct discovery,” and

evidence sought was “‘almost certainly nonexistent or . . . the object of pure

speculation’” and irrelevant). 
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Here, plaintiff  requested judicial notice of her motion to compel discovery

from Confluent, which was stricken for noncompliance with the Local Rules. 

(4 ER 874-988; 5 ER 989-1006.)  In the memorandum and counsel’s declaration

supporting the motion to compel, plaintiff asserted she needed a variety of

information, including data regarding efficacy of the applicator used to apply the

DuraSeal Sealant and feasibility of incorporating antibiotics into the Sealant,

testing history, complaint files regarding injuries from the Sealant, and post-

approval infection studies.  (4 ER 886-87, 894-97.)  

Plaintiff’s opposition memorandum further asserted she lacked information

from Confluent regarding the Sealant’s propensity to swell after application and

press on surrounding nerves and tissue.  (2 SER 240-42.) 

Finally, Vernon, plaintiff’s expert regarding the Sealant, stated in his

declaration that he lacked:  (1) the applicator used in plaintiff’s surgery, to opine

regarding its ability to apply the Sealant effectively (5 ER 1200-01);

(2) information regarding how physicians were instructed to apply the Sealant

(5 ER 1201); (3) information regarding what Sealant formulation was used in

plaintiff’s surgery and whether it was known to swell more than another

(5 ER 1201-03); (4) post-approval infection studies regarding the Sealant, possibly

necessary to “prove that the . . . studies showed an association between infection

and the use of the Duraseal [Sealant]” (5 ER 1205); and (5) certain other
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documents, such as information regarding feasibility of incorporating antibiotics

into the Sealant, studies regarding the Sealant’s anti-fouling properties, and

Confluent’s standard operating procedures and testing methods, which should help

plaintiff prove her case (5 ER 1205-07). 

As the district court noted, plaintiff failed to show any of this outstanding

information could help her raise a triable issue regarding causation S specifically,

“it [was] not apparent” the information “could demonstrate that the Duraseal

Sealant more probably than not caused Plaintiff’s injuries.”  (1 ER 85, emphasis

added.)  At most, the information might establish the Sealant was one possible

cause of plaintiff’s injuries S particularly given defendants’ experts’ testimony that

her infection and paralysis could have occurred without negligence.  (See § I.B,

ante.)  As explained, mere possibility the Sealant caused plaintiff’s injury cannot

establish causation.  (See § I.A, ante.)

Moreover, as the district court noted, Vernon admitted in deposition that he

lacked expertise to draw any causal connection between Dr. Wang’s use of the

Sealant and plaintiff’s injuries. (1 ER 85; 1 SER 160, 181-88.)  Thus, even if

plaintiff had the information she sought, it would not help her raise a triable issue

regarding causation.  Accordingly, the district court acted within its discretion in

denying a continuance.  See Qualls v. Blue Cross of California, Inc., 22 F.3d 839,
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844 (9th Cir. 1994) (continuance properly denied where further discovery would

“shed [no] light” on the issues summary judgment was based on).

Plaintiff challenges the denial of a continuance on several grounds, all

meritless.  

First, she argues the district court erred by denying a continuance based on

her failure to make a formal motion.  (AOB 57.)  Wrong.  The court denied a

continuance because plaintiff failed to show further discovery would enable her to

show the Sealant more probably than not caused her injuries.  (1 ER 83-85.) 

Moreover, “‘the absence of a formal request for continuance is relevant to . . .

whether the district court abused its discretion’” in granting summary judgment

without a continuance.  Conkle v. Jeong, 73 F.3d 909, 914 (9th Cir. 1995) (cited

at AOB 57).

Second, plaintiff argues the district court should have allowed oral argument

on summary judgment, so plaintiff could request a continuance orally.  (AOB 57-

58.)  Plaintiff did not request oral argument.  (See AOB 57.)  Indeed, the district

court notified the parties on September 2, 2009 that it was taking the summary

judgment motions under submission without oral argument.  (CR 254; 1 SER 137.) 

Plaintiff thereafter filed two declarations before the September 8, 2009 order

granting summary judgment (CR 269), yet neither mentioned the motions being

taken off calendar.  (CR 257-258; 1 SER 117-21, 130-36.)  Thus, plaintiff has
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waived any contention the district court erred in granting summary judgment

without oral argument.  See Mahon v. Credit Bureau of Placer Cnty. Inc., 171 F.3d

1197, 1200 (9th Cir. 1999).

Third, substantively, plaintiff asserts she met her burden of showing she

needed more time to obtain facts essential to resist summary judgment.  (AOB 58-

61.)  She points to her counsel’s declaration in support of her motion to compel

discovery, Vernon’s declaration, and items presented with her motions for

reconsideration S specifically, her counsel’s declaration attaching a draft “Joint”

Stipulation, and correspondence with Confluent’s counsel regarding purported

discovery violations.  (AOB 58-59.)  Plaintiff also lists discovery outstanding in

August 2009, such as animal studies showing damage to pigs’ spines from

expansion of the Sealant, information on Confluent’s product development and

feasibility of incorporating antibiotics into the DuraSeal Sealant, complaints of

injuries to patients, and reports of serious adverse events to regulatory authorities. 

(AOB 59-61.)  Plaintiff argues that had the discovery been completed, she would

have information regarding complaints and 

“Serious Adverse Event reports with identification of physician’s
name, address and telephone number . . . as a database from which to
choose an expert opinion witness regarding causation of her injuries. 
She could prove defects in the investigational product based on such
complaints.  She could have proof of the manufacturing defects from
other items in the same lot or batch of Spinal Sealant.”
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(AOB 61.)

Plaintiff provides no record citation for these assertions, thus waiving the

argument.  See United States v. Struckman, 611 F.3d 560, ___ n.11 (9th Cir. 2010). 

Nevertheless, as explained, the district court addressed plaintiff’s motion to compel

and Vernon’s declaration, and correctly determined the evidence they identified

would not enable plaintiff to raise a triable issue.  Any evidence plaintiff presented

on reconsideration is irrelevant.  (Fraser v. Goodale, 342 F.3d 1032, 1036 (9th Cir.

2003) (in reviewing summary judgment, appellate court considers only evidence

before district court when ruling on motion).

In any case, the outstanding discovery listed in plaintiff’s opening brief

suffers from the same problem the district court identified S at most, it might help

plaintiff establish that the Sealant possibly caused her injuries, but not that it more

likely than not caused her injuries.  (1 ER 85.)  Moreover, plaintiff’s contention

that she needed information regarding complaints and Serious Adverse Event

reports to find a causation expert is patently untrue, since she ultimately found her

causation expert, Dr. Gershwin (whose declaration she filed late by motion for

reconsideration), through other methods.  (See AOB 51; § III.A.1-2, post;

1 SER 32, 63-64.) 

Finally, plaintiff cites Burlington Northern Santa Fe Railroad Co. v.

Assiniboine & Sioux Tribes, 323 F.3d 767, 773-74 (9th Cir. 2003) to argue a
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district court should grant continuances liberally unless the party opposing

summary judgment “has not diligently pursued discovery.”  (AOB 62.)  There, a

party moved for summary judgment early in the litigation S less than a month after

filing suit S “before [the opposing] party . . . had any realistic opportunity to pursue

discovery relating to its theory of the case.”  Burlington Northern, 323 F.3d at 773. 

Here, plaintiff filed her initial complaint on December 3, 2007 and the operative

complaint on June 2, 2008.  (CR 1, 59.)  UH and Dr. Wang filed their summary

judgment motions by May 12, 2009 (CR 113-25, 140, 128-33, 134-35, 144), and

plaintiff did not file opposition until August 21, 2009.  (CR 204, 206-21.)  The

district court also extended the summary judgment hearing, discovery cutoff and

expert witness disclosure dates at plaintiff’s request.  (1 ER 69 n.2; CR 73, 150,

171; 2 SER 276-77.)  Moreover, in Burlington Northern the party requesting a

continuance demonstrated a basis for believing the sought-after facts existed and

would preclude summary judgment.  323 F.3d at 774.  Plaintiff made no such

showing here.

In short, the district court did not abuse its discretion in granting summary

judgment without ordering a further continuance.



16/   UH objected that Dr. Gershwin’s opinions were vague and ambiguous,
lacked foundation, constituted inadmissible bare conclusions, and failed to satisfy
Daubert standards. (CR 289; 1 SER 82-87.) 
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III. THE DISTRICT COURT PROPERLY DENIED
RECONSIDERATION.

Plaintiff contends the district court abused its discretion in (1) denying her

motions for reconsideration insofar as they presented the declaration of

Dr. Eric Gershwin (AOB 46-56), and (2) failing to provide oral argument on the

first motion (AOB 45).  Wrong. 

A. The District Court Properly Denied Reconsideration
As To Dr. Gershwin’s Declaration.

1. The district court properly denied plaintiff’s
first motion for reconsideration.  

With her first motion for reconsideration, plaintiff submitted a declaration by

Dr. Eric Gershwin stating the DuraSeal Sealant contributed to plaintiff’s

neurologic complications, including infection and paralysis.  (2 ER 320-21; see

2 ER 317-19, 322-88; 3 ER 389-446.)16/  The court properly found the declaration

was not “new” evidence plaintiff could not, with reasonable diligence, have

presented in opposition to summary judgment.  (1 ER 68-69 & n.2.)  

“A district court may reconsider its grant of summary judgment under either

Federal Rule of Civil Procedure 59(e) . . . or . . . 60(b).”  Sch. Dist. No. 1J v.
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ACandS, Inc., 5 F.3d 1255, 1262 (9th Cir. 1993).  Rule 59(e) allows the court to

reconsider and amend a previous order if “presented with newly discovered

evidence.”  Kona Enters., Inc. v. Estate of Bishop, 229 F.3d 877, 890 (9th Cir.

2000).  Rule 60(b) allows the court to “relieve a party or its legal representative

from a final judgment [or] order . . . proceeding for . . .  newly discovered evidence

that, with reasonable diligence, could not have been discovered in time for a new

trial under Rule 59(b).”  Both Rules provide “extraordinary” remedies “to be used

sparingly in the interests of finality and conservation of judicial resources.’”  Kona

Enters., 229 F.3d at 890 (Rule 59(e); Maraziti v. Thorpe, 52 F.3d 252, 254

(9th Cir. 1995) (Rule 60(b)). 

Central District of California, Local Rule 7-18 provides further that a party

moving for reconsideration on such grounds must show:

(a) a material difference in fact . . . from that presented to the Court
before such decision that in the exercise of reasonable diligence could
not have been known to the party moving for reconsideration at the
time of such decision, or (b) the emergence of new material facts . . .
occurring after the time of such decision . . . .  

Motions based on “newly discovered evidence” are subject to the same

standard under either Rule 59(e) or Rule 60(b).  Jones v. Aero/Chem Corp.,

921 F.2d 875, 878 (9th Cir. 1990).  Such motions “may not be used to . . . present

evidence for the first time when [it] could reasonably have been raised earlier in
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the litigation.”  Kona Enters., 229 F.3d at 890 (original emphasis).  “[F]ailure to

file documents in an original motion or opposition does not turn the late-filed

documents into ‘newly discovered evidence.’”  Sch. Dist. No. 1J, 5 F.3d at 1263

(reconsideration properly denied under either Rule 59(e) or 60(b)).

Accordingly, “to support a motion for reconsideration of a grant of summary

judgment based upon newly discovered evidence, the movant is ‘obliged to show

not only that this evidence was newly discovered or unknown to it until after the

hearing, but also that he could not with reasonable diligence have discovered and

produced such evidence at the hearing.’”  Frederick S. Wyle Prof’l Corp. v.

Texaco, Inc., 764 F.2d 604, 609 (9th Cir. 1985) (emphasis added) (reconsideration

properly denied); Wallis v. J.R. Simplot Co., 26 F.3d 885, 892 n.6 (9th Cir. 1994)

(same); Coastal Transfer Co. v. Toyota Motor Sales, U.S.A., 833 F.2d 208, 211-12

(9th Cir. 1987) (moving party must have “exercised ‘due diligence’ to discover”

evidence).

Here, plaintiff sought reconsideration based on “new evidence” purportedly

unavailable when she opposed summary judgment.  (4 ER 848.)  Her memorandum

and counsel’s initial declaration S not executed under penalty of perjury (see

3 ER 477) S asserted: (1) while preparing opposition to summary judgment,

plaintiff’s counsel was pressed for time and had extensive case preparation duties

(1 SER 90-92); (2) defendants refused to produce discovery, requiring plaintiff to
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draft motions to compel (rejected for violation of local rules) (1 SER 90, 100-01;

3 ER 474-75; (3) Covidien, Confluent’s “parent” entity, had been dissuading

potential witnesses from testifying (1 SER 93, 95-97; 3 ER 472-73); and (4) certain

potential witnesses declined to testify (1 SER 95-97; 3 ER 472-73).  But as the

court noted, plaintiff did not explain how these purported events prevented her

from obtaining Dr. Gershwin’s declaration before opposing summary judgment. 

(1 ER 68-69.)  Nor did counsel’s “supplemental” declarations, attaching

Dr. Gershwin’s declaration, explain.  Dr. Gershwin’s declaration said had reviewed

plaintiff’s medical records, various Confluent documents, and deposition

transcripts (2 ER 320), but did not explain why he could not have provided an

opinion earlier.  (1 ER 68-69; 2 ER 316-23.)

Moreover, as the district court noted, it had previously continued the

summary judgment hearing, and had continued the motion cutoff, discovery cutoff,

expert witness disclosure, and expert witness rebuttal disclosure dates by 11 weeks

at plaintiff’s request.  (1 ER 69 n.2; CR 73, 150, 171; 2 SER 276-77.) Yet plaintiff

never sought a further extension nor moved to further continue the summary

judgment motions.

In short, plaintiff failed to establish that with reasonable diligence, she could

not have presented Dr. Gershwin’s declaration in opposing summary judgment. 

The court acted within its discretion in denying reconsideration.  
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2. The district court properly denied plaintiff’s
second motion for reconsideration. 

After the district court denied plaintiff’s first motion for reconsideration, she

filed a second motion consisting of a memorandum unsupported by declarations or

other evidence.  (CR 293; 1 SER 52-81.)  Plaintiff argued Dr. Gershwin’s

declaration was “new” because she had never heard of him before September 2009. 

(1 SER 63.) 

On November 18, 2009, the court denied the motion.  (CR 305; 1 ER 58-63.) 

Nevertheless, on November 23, 2009, plaintiff filed her counsel’s declaration and

other papers supporting the motion.  (CR 306-12.)  On November 25, 2009, the

court stated it had considered these late papers and was “not persuaded that it

should modify its earlier ruling” denying reconsideration.  (CR 313; 1 ER 56.)

In denying plaintiff’s second motion, the court reasoned the Local Rules

prohibited re-arguing that Dr. Gershwin’s declaration constituted “new” evidence,

and in any case plaintiff still had not shown she could not, with reasonable

diligence, have produced Dr. Gershwin’s declaration before the summary judgment

hearing date.  (1 ER 62.)

The district court’s ruling was proper. 

First, a party may not file successive motions for reconsideration.  “The

federal rules do not provide for a motion requesting a reconsideration of the denial
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of a reconsideration.”  Benson v. St. Joseph Reg’l Health Ctr., 575 F.3d 542, 547

(5th Cir. 2009).  Otherwise, “a dissatisfied litigant could continually seek

reconsideration and prevent finality to the judgment.”  Id.  Similarly, Central

District of California, Local Rule 7-18 provides that “[n]o motion for

reconsideration shall in any manner repeat any . . . argument made . . . in

opposition to the original motion.”  And a motion for reconsideration “may not be

used to raise arguments . . . when they could reasonably have been raised earlier in

the litigation.”  Kona Enters., 229 F.3d at 890 (original emphasis) (Rule 59(e)

motion).  “If a party simply inadvertently failed to raise the arguments earlier, the

arguments are deemed waived.”  Glavor v. Shearson Lehman Hutton, Inc.,

879 F. Supp. 1028, 1033 (N.D. Cal. 1994).  Here, plaintiff’s first motion for

reconsideration argued Dr. Gershwin’s declaration constituted “new” evidence, and

nothing prevented her from raising all of her contentions then.

Second, plaintiff’s memorandum was unsupported by any declaration or

documentary evidence.  (CR 293; 1 SER 52-81.)  Thus, there was no factual

support for her contentions.  See C.D. Cal. R. 7-6 (“[f]actual contentions . . . shall

be presented, heard, and determined upon declarations and other written

evidence”).  

Third, even considering counsel’s late-filed declaration, plaintiff still failed

to demonstrate that with reasonable diligence, she could not have produced



17/   UH and Dr. Wang moved for summary judgment on May 11
and 12, 2009.  (CR 113-25, 140, 128-35, 144.)  Plaintiff filed opposition on
August 21, 2009 (CR 204, 206-21), and the district court granted summary
judgment on September 8, 2008 (CR 269.)
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Dr. Gershwin’s declaration in opposing summary judgment.  Plaintiff’s counsel

asserted: (1) he did not start looking for Dr. Gershwin until September 2009,17/

when he searched federal court dockets for lawsuits involving hydrogel polymer

tissue sealants and found Dr. Gershwin’s name as a plaintiff’s witness in such a

case (1 SER 32, 63-64); (2) had he had known several months earlier that it would

be difficult to find witnesses S partly because, he speculates, Confluent and

Covidien had “stirred the pot” of potential witnesses S he would have looked

earlier for witnesses at major universities (although did not find Dr. Gershwin this

way) (1 SER 32-33, 63-64); (3) due to cost considerations, he did not want to

search for a causation witness until he had received and analyzed all relevant

documents from Confluent (1 SER 34, 65); (4) he had extensive case preparation

duties (1 SER 39-40, 69-71); (5) he should have requested more than three months’

extension of pretrial deadlines (1 SER 40, 71); and (6) Confluent had stonewalled

plaintiff in discovery (1 SER 40-41, 71-72.) 

As the district court noted, none of these purported “facts” showed plaintiff

exercised reasonable diligence in procuring Dr. Gershwin’s declaration.  (1 ER 62.) 

Nothing prevented counsel from searching federal dockets before September 2009,
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and he patently was not diligent in failing to look for Dr. Gershwin until after

plaintiff had already opposed, and possibly after the district court had already

granted, summary judgment.  Moreover, since plaintiff knew well before filing

opposition that she lacked a causation expert, it was patently unreasonable not to

seek to continue summary judgment.  Finally, neither counsel’s declaration nor

Dr. Gershwin’s asserted that Dr. Gershwin needed all of the Confluent documents

to render his opinion.  Rather, counsel’s decision to wait was apparently a strategic

decision, which is not grounds for reconsideration.  See Tareco Props., Inc. v.

Morriss, 321 F.3d 545, 549 (6th Cir. 2003) (“Rule 60 does not relieve parties from

strategic mistakes”); Paul Revere Variable Annuity Ins. Co. v. Zang, 248 F.3d 1, 5-

6  (1st Cir. 2001) (a party who “makes a considered choice” involving a

“calculated risk . . . ‘cannot be relieved of such a choice [under Rule 60(b)]

because hindsight seems to indicate . . .’  . . . his decision was ‘probably wrong’”);

see also Byrd v. Guess, 137 F.3d 1126, 1135 (9th Cir. 1998), superseded by statute

on another ground (the fact plaintiffs “had ‘few resources’ and ‘had tailored their

discovery to meet the needs of the case’” was not “a diligent pursuit of prior

discovery opportunities” warranting continuance).

In short, the court properly exercised its discretion in denying plaintiff’s

improper second motion for reconsideration.  



18/   Plaintiff asserts the Pioneer factors apply to “any motion for relief from
judgment” (AOB 47, original emphasis), but her authorities suggest only that the

(continued...)
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3. Plaintiff’s contentions are meritless.

Plaintiff raises several contentions regarding her motions for

reconsideration, all meritless.

First, plaintiff argues Local Rule 7-18 is inapplicable because it conflicts

with the Federal Rule of Civil Procedure 59(e).  (AOB 47.)  Her authorities address

other local rules and hold merely a court may not grant summary judgment as a

sanction for violating local rules “where the movant has failed to meet its burden of

demonstrating the absence of triable issues.”  Marshall v. Gates, 44 F.3d 722, 725

(9th Cir. 1995); Martinez v. Stanford, 323 F.3d 1178, 1182-83 (9th Cir. 2003); see

also Feldman  v. Allstate Ins. Co., 322 F.3d 660, 665-66 (9th Cir. 2003)

(noncompliance with local rule requiring meet-and-confer statement did not

prevent tolling time to appeal under federal rules).  Moreover, as shown, the

district court properly denied reconsideration under Rules 59(e) and 60(b).

Second, plaintiff contends the district court erroneously failed to apply

factors established in Pioneer Investment Services Co. v. Brunswick Associates

Limited Partnership, 507 U.S. 380, 395 (1993), for determining whether to grant

reconsideration based on “excusable neglect” S here, counsel’s negligence.  

(AOB 47-50.)18/  Nonsense.  Plaintiff never sought reconsideration based on



18/   (...continued)
factors apply to motions asserting “excusable neglect” under Rule 60(b).
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excusable neglect.  Neither of her two motions (nor counsel’s supporting

declarations) mentioned the issue.  (See 2 ER 316-18, 314-15, 322-23; 3 ER 471-

77; 4 ER 848-49; 1 SER 52-81, 88-116).  Nor did they cite Pioneer, Bateman v.

United States Postal Service, 231 F.3d 1220 (9th Cir. 2000), or Briones v. Riviera

Hotel & Casino, 116 F.3d 379 (9th Cir. 1997), cited in her opening brief.  Rather,

plaintiff sought reconsideration based on new evidence, denial of due process by

failing to provide oral argument, and legal error. (2 ER 314-15; 4 ER 848.)  Indeed,

plaintiff affirmatively disavowed reliance on “excusable neglect” and Rule 60(b): 

her second motion argued (inaccurately) that the district court

had erroneously “judged the first motion for reconsideration under the stricter

standards of [Federal Rule of Civil Procedure] 60(b) of ‘clear and convincing

proof’ of ‘excusable neglect’” rather than “the more liberal standard(s) of de novo

reconsideration under Federal Rule of Civil Procedure 59(e) for clear error or

manifest injustice.”  (2 ER 315.)  

This circuit has held district courts should apply the Pioneer factors to

determine whether “excusable neglect” justifies relief from judgment.  Bateman,

231 F.3d at 1224-25; Briones, 116 F.3d at 382.  But nothing in these cases suggests

the district court must apply those factors or consider excusable neglect where, as
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here, a party fails to raise the issue S and indeed disclaims reliance on Rule 60(b). 

Moreover, this court has since held that an attorney’s carelessness, or a party’s

failure to look for a key witness until after judgment, does not constitute

“excusable neglect” warranting relief from judgment.  Casey v. Albertson’s, Inc.,

362 F.3d 1254, 1260 (9th Cir. 2004).  Nor do strategic mistakes warrant such

relief.  Tareco Props., 321 F.3d at 549; Paul Revere Variable Annuity Ins. Co.,

248 F.3d at 5-6.  

Finally, plaintiff contends the district court’s refusal to consider

Dr. Gershwin’s declaration was equivalent to a terminating sanction for failure to

timely disclose expert witness information, constituting error.  (AOB 54-56.)  Her

authorities are inapposite because they address sanctions for failure to disclose

expert witness information under Federal Rule of Civil Procedure 26, not motions

for reconsideration under Local Rules 7-18 or Rules 59(e) or 60(b), governed by

this circuit’s well-established rules discussed above.  (See AOB 55-56, citing

Esposito v. Home Depot U.S.A. Inc., 590 F.3d 72, 79-80 (1st Cir. 2009); Gillum v.

United States, 309 Fed. Appx. 267, 270 (10th Cir. 2009); OFS Fitel, LLC v.

Epstein, Becker and Green, P.C., 549 F.3d 1344, 1363-65 (11th Cir. 2008); United

States v. $9,041,598.68, 163 F.3d 238, 251-53 (5th Cir. 1998); Nehi Bottling Co. v.

All-American Corp., 8 F.3d 157, 164 (4th Cir. 1993); and Miller v. Pfizer, Inc.,

356 F.3d 1326 (10th Cir. 2004).)  Indeed, this circuit has held a district court does
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not abuse its discretion in disregarding an expert’s untimely designation and report

offered in opposition to summary judgment, where the plaintiff provides no

justification for failing to comply with expert witness exchange deadlines. 

Quevedo v. Trans-Pac. Shipping, Inc., 143 F.3d 1255, 1258 (9th Cir. 1998)

(district court properly disregarded untimely designation and report where plaintiff

never requested extension of time).

In short, the district court properly denied reconsideration as to

Dr. Gershwin’s declaration.  As explained next, even assuming otherwise, the

denial was not prejudicial because the declaration was inadmissible and incapable

of defeating summary judgment.

4. Plaintiff suffered no prejudice from denial of
reconsideration because Dr. Gershwin’s
declaration was inadmissible and insufficient to
defeat summary judgment.

 In the summary judgment context, “an expert must back up his opinion with

specific facts”; bare conclusions are inadmissible and cannot raise a triable issue of

fact.  United States v. Various Slot Machs. on Guam, 658 F.2d 697, 700-701

(9th Cir. 1981) (declarations insufficient); Guidroz-Brault v. Missouri Pac. R.R.

Co., 254 F.3d 825, 831 (9th Cir. 2001) (declaration unreliable and inadmissible

because no facts in record supported conclusion); see also Evers v. Gen. Motors

Corp., 770 F.2d 984, 986-87 (11th Cir. 1985) (expert’s opinion that “fails to
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provide specific facts from the record to support its conclusory allegations” cannot

defeat summary judgment). 

Moreover, numerous circuits have held that to defeat summary judgment, an

expert’s declaration must include the reasoning supporting his conclusion.  Hayes

v. Douglas Dynamics, Inc., 8 F.3d 88, 92 (1st Cir. 1993); Mid-State Fertilizer Co.

v. Exch. Nat. Bank of Chicago, 877 F.2d 1333, 1339 (7th Cir. 1989); Celestine v. 

Petroleos de Venezuella SA, 266 F.3d 343, 357 (5th Cir. 2001) (expert’s

“conclusory” affidavit properly excluded). 

An expert’s declaration must also satisfy admissibility standards under

Federal Rule of Evidence 702 and Daubert v. Merrell Dow Pharmaceuticals, Inc.,

509 U.S. 579 (1993).  Rule 702 provides that an expert may provide scientific or

specialized knowledge to assist the trier of fact “if (1) the testimony is based upon

sufficient facts or data, (2) the testimony is the product of reliable principles and

methods, and (3) the witness has applied the principles and methods reliably to the

facts . . . .”  Fed. R. Evid. 702.  Under Daubert, when proffered expert scientific

testimony, the district court must determine whether it is “reliable” S i.e., whether

the underlying “reasoning or methodology . . . is scientifically valid.”  Hollander v.

Sandoz Pharms. Corp., 289 F.3d 1193, 1203-04 (10th Cir. 2002).  Specifically, “an

inference or assertion must be derived by the scientific method . . . [and] . . .
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supported by appropriate validation S i.e., ‘good grounds,’ based on what is

known.”  Daubert, 509 U.S. at 590. 

Accordingly, under Daubert, an expert’s “conclusory opinions” or opinions

“without factual basis are . . . inappropriate material for consideration on a motion

for summary judgment.”  Major League Baseball Props., Inc. v. Salvino, 542 F.3d

290, 311 (2d Cir. 2008).  Moreover, if an expert develops an opinion expressly for

litigation and his research has not been “subjected to normal scientific scrutiny

through peer review and publication,” he “must explain precisely how [he] went

about reaching [his] conclusions and point to some objective source . . . to show

that [he has] followed the scientific evidence method, as it is practiced by (at least)

a recognized minority of scientists in [his] field.”  Clausen v. M/V New Carissa,

339 F.3d 1049, 1056 (9th Cir. 2003).

Here, Dr. Gershwin stated:

“4. The Spinal Sealant is classified as a foreign body. 
I noted that toxicological studies on a Spinal Sealant formulation,
performed by third parties under contract with Confluent, reported
evidence of damage to the canine neurologic system, including an
inflammatory picture consistent with immunological damage found in
humans.

5.  The use of Spinal Sealant was a direct contributor to the
neurologic complications, including infections suffered by Ms.
Moore.  The infections which occurred due to the use of Spinal
Sealant led directly to her paralysis.”

(2 ER 321.)



19/   Records from Sunrise Hospital and Medical Center (see 2 ER 320)
pertain to plaintiff’s treatment by Dr. Smith, before Dr. Wang’s surgery.  (See
2 SER 300, 435-36.) 
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Dr. Gershwin’s opinion was inadmissible and insufficient to defeat summary

judgment.  First, his opinion that plaintiff’s infections “led directly to her

paralysis” was a bare conclusion unsupported by facts or reasoning.  Indeed,

although Dr. Gershwin said he reviewed documents and medical records, his

statements were vague and ambiguous as to which “documents and records” he

reviewed, and the documents were not attached.  Moreover, his conclusion was

highly suspect and unreliable because he reviewed none of plaintiff’s medical

records or depositions regarding the period following her treatment by Dr. Wang S

particularly records from Dr. Delamarter, who performed the surgery from which

plaintiff awoke paralyzed.  (6 ER 1310; see n.7, ante.)19/  Cf. Triton Energy Corp.

v. Square D. Co., 68 F.3d 1216, 1222 (9th Cir. 1995) (opinion that circuit breaker

was defective was unreliable and could not defeat summary judgment, where

expert never examined circuit breaker); Slaughter v. S. Talc Co., 919 F.2d 304, 307

(5th Cir. 1990) (experts’ opinions, based on unreliable records not in evidence,

were unreliable and insufficient to defeat summary judgment).

Dr. Gershwin’s statement that “toxicological studies on a Spinal Sealant

formulation . . . reported evidence of damage to the canine neurologic system,

including an inflammatory picture consistent with immunological damage found in
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humans” (2 ER 321), apparently intended to support his opinion that the DuraSeal

Sealant caused plaintiff’s infection, is insufficient.  It does not state what studies

Dr. Gershwin relied on, whether those studies involved the DuraSeal or some other

sealant, or what the parameters were such that results on canines can be

extrapolated to humans.  Although Dr. Gershwin states the damage to canines

includes “an inflammatory picture consistent with immunological damage found in

humans,” this statement is so vague it is meaningless.  He does not explain who

“found” immunological damage in humans S the same study, his own research, or

neither S or whether the “immunological damage” was found in humans

undergoing spine surgery using the DuraSeal Sealant.  Nor does he explain how (or

if) “immunological damage” relates to infection.  Thus, his opinion is unreliable

under Daubert and cannot raise a triable issue.  See Hollander, 289 F.3d at 1207

(expert’s testimony that drug was an “ergot alkaloid” and ergot alkaloids cause

vasoconstriction was an unreliable basis to conclude drug caused vasoconstriction,

where “small differences in chemical structure may produce substantial differences

in physiological effects”), 1208 (expert’s opinion on pharmacological properties of

drug, based on studies, was unreliable where expert “provide[d] no details on the

methodology or conclusions of the[] studies”); Shalaby v. Newell Rubbermaid,

Inc., No. 09-56331, 2010 WL 1972137 at *1 (9th Cir. May 17, 2010) (expert’s

causation opinion unreliable, where expert performed only two non-standardized
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tests on torches different from the one at issue, and failed to discuss test results,

error rate, or contradictory evidence); Morin v. United States, 244 Fed. Appx. 142,

143 (9th Cir. 2007) (district court properly excluded expert’s causation opinion

opposing summary judgment, where expert conducted no independent research and

studies cited did not support opinion).  

Moreover, courts have found animal studies unreliable for drawing

conclusions regarding causation in humans, absent a showing the studies actually

support such conclusions.  See Gen. Elec. Co. v. Joiner, 522 U.S. 136 (1997)

(district court properly excluded expert’s opinion based on animal studies; studies

did not support opinion that PCB exposure caused plaintiff’s cancer, where mice

were injected with highly concentrated doses and developed different type of

cancer).

In short, Dr. Gershwin’s declaration was unsupported by facts or reasoning

and was unreliable.  Thus, it was inadmissible and incapable of defeating summary

judgment.  Any error in refusing to consider the declaration was not prejudicial.  
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B. Plaintiff Was Not Entitled To Oral Argument On Her
First Motion For Reconsideration, And She Suffered
No Prejudice.

Plaintiff contends (without record citation) the trial court abused its

discretion by failing to provide oral argument on her first motion for

reconsideration, and she suffered prejudice because she lacked notice from the

summary judgment papers that defendants invoked Jones v. Ortho Pharmaceutical

Corp., 163 Cal. App. 3d 396, 209 Cal. Rptr. 456 (1985) to reject application of res

ipsa loquitur and Haft v. Lone Palm Hotel, 3 Cal. 3d 756, 91 Cal. Rptr. 745 (1970). 

(AOB 45.)

Plaintiff relies on Jasinski v. Showboat Operating Co., 644 F.2d 1277, 1282

(9th Cir. 1981), but that case addresses summary judgment, not reconsideration.  In

fact, a district court may “dispense with oral argument on any motion” except

where an oral hearing is otherwise required.  C.D. Cal. R. 7-15; see

Fed. R. Civ. P. 78.  Accordingly, plaintiff was not entitled to oral argument.  See

Morrow v. Topping, 437 F.2d 1155, 1156 (9th Cir. 1971) (adherence to local rule

allowing determination of motions without oral argument was not abuse of

discretion). 

Moreover, plaintiff suffered no prejudice.  She had an opportunity to present

arguments and evidence in her summary judgment papers and motions for
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reconsideration.  “A district court can decide [summary judgment],” and a fortiori

a motion for reconsideration, “if the parties can submit their papers to the court.” 

Partridge v. Reich, 141 F.3d 920, 926 (9th Cir. 1998) (no prejudice from denial of

oral argument).  And, contrary to plaintiff’s assertion, Dr. Wang’s initial and reply

memoranda on summary judgment explicitly S and correctly S argued that Jones,

163 Cal. App. 3d 396, precluded application of res ipsa loquitur and Haft, 3

Cal. 3d 756.  (1 SER 146, 152-53; 2 SER 290; see § I.D.4, ante). 

IV. THE DISTRICT COURT PROPERLY DENIED SANCTIONS.

The district court denied plaintiff’s motion for sanctions against UH and its

counsel (and the other defendants and counsel) on the grounds the motion

improperly repeated arguments from plaintiff’s motions for reconsideration and

plaintiff’s arguments were meritless.  (1 ER 47; CR 339.)  Plaintiff’s challenge to

this ruling (AOB 66-76) is nonsense.

First, plaintiff attacks the court’s statement that she violated Local Rule 7-3,

arguing the rule is “preempted” and compliance was futile.  (AOB 66-67.)  But the

court denied the motion based on the merits, not plaintiff’s noncompliance with

local rules.  (1 ER 47-48.)

Second, plaintiff contends sanctions are warranted because UH and

Dr. Wang failed to update expert witness declarations, breaching their “duty of
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candor.”  (AOB 67-68, 73-76.)  Specifically, plaintiff asserts defendants certified

in their cost bills that all depositions were necessary to the judgment.  Yet,

although the deposition testimony of plaintiff’s witnesses, Drs. Nagy and

Delamarter, explained their differential diagnoses of plaintiff, defendants failed to

give their experts the deposition transcripts and have their experts update their

declarations or reports based on that information.  (Id.)  According to plaintiff,

experts in combined products liability and medical malpractice cases “must use

. . . differential diagnosis or rely on differential diagnoses done by other expert

opinion witnesses.”  (AOB 68.)

Plaintiff provides no record citation to support her contentions, thus waiving

any argument.  See United States v. Struckman, 611 F.3d 560, __ n.11 (9th Cir.

2010).  Moreover, plaintiff never made any argument to the district court regarding

defendants’ bill of costs, also waiving that point.  (See 1 SER 1-30.)  Pfingston v.

Ronan Eng’g Co., 284 F.3d 999, 1004 (9th Cir. 2002) (issues initially raised on

appeal are waived).  Regardless, her argument is nonsense.  Even if defendants

believed they had to depose Drs. Nagy and Delamarter to prepare for summary

judgment or trial, that fact has no bearing on whether defendants’ experts had to

review their deposition transcripts.  Moreover, plaintiff has no basis for knowing

whether UH or Dr. Wang gave their experts the deposition testimony, or if they

did, whether those experts’ opinions changed.  And, as explained, plaintiff’s
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assertion that experts must rely on differential diagnosis methods to opine on

causation is simply wrong.  (§ I.D.3, ante.)

Finally, plaintiff contends UH and Dr. Wang breached their duty of candor

because Dr. Wang cited an overruled, limited or criticized decision to the district

court.  (AOB 67, 69-73.)  Specifically, plaintiff notes Dr. Wang cited Jones v.

Ortho Pharmaceutical Corp., 163 Cal. App. 3d 396, 402, 209 Cal. Rptr. 456

(1985), for the proposition that a plaintiff must prove causation “within a

reasonable medical probability,” which requires proof the alleged negligence

“more likely than not” caused her injuries.  (AOB 67 & n.10; 6 ER 1443.)  Plaintiff

asserts a later California Court of Appeal decision, Espinosa v. Little Co. of Mary

Hospital, 31 Cal. App. 4th 1304, 1318-19, 37 Cal. Rptr. 2d 541, 551 (1995),

overruled, limited or criticized Jones on this point.  (AOB 67, 69.)

Again, plaintiff’s argument is nonsense.  As discussed, Jones accurately

states the law regarding plaintiff’s burden of proof on causation.  Espinosa merely

distinguished Jones, and Espinosa is inapposite.  (§ I.D.4, ante.)  

In short, plaintiff presented no grounds for sanctions, and the district court

properly exercised its discretion in denying her motion.
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CONCLUSION

For all the foregoing reasons, the judgment should be affirmed.
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STATEMENT OF RELATED CASES

(9th Cir. Rule 28-2.6)

Appellees know of no pending cases related to this case.
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Attorneys for Defendant and Appellee
USC UNIIVERSITY HOSPITAL, INC.
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