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PETITION

| Nobel Court Development, LLC (Nobel Court) ﬁet-itions for review
of the published decision of the Court of Appeal in Villa Vicenza
Homeowners Assn. v. Nobel Court Development, LLC '(201 1) 191
Cal.App.4th 963 (Final Opinion).

~ ISSUES PRESENTED

1. Do recorded covenants, conditions and restrictions (CC&R’s) |
for common interest developments constitute contractual agreemeﬁts that
bind the homeowners association (HOA) fesponsible to manage the
development? |

2.  Whena dispute is subject to the Federal Arbitration Act,

9 U..S.C. § 1 etseq. (FAA‘), may a California court apply state law to treat a
contractual arbitration provision textually applicable to the dispute

- differently from other pfovisions in the same agreement?
REASONS REVIEW SHOULD BE GRANTED

A.  Grantand Hold: Identical Issues in Granted Case

In the Final Opinion, the Court of Appeal held “CC&Rs are not an
effective means of obteining an agreement to arbitrate a homeowners
association’s construction defect claims against a developer.” (Final
Opinion, p. 2.) In a footnote, the Court of Appeal recognized that the

identical “issue is curfently pending before our Supreme Court. (See e.g.,



Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US),
LLC, review granted November 10, 2010, No. S186149.).” (Id. atp. 2, fn.
1.) The court also recognized that the FAA governs the dispute between
Nobel Court and the Villa Vig:enza Homeowners Aésociation (Association)
about a development in interstate commerce (the Project). (Id. at pp- 8-9.)
The Court of Appeal correctly stated that the issues of this case are
identical to those prc_asented in Pinnacle Museuﬁ Tower Assn. v. Pir_znaéle '
Marketing Development (US), LLC, No. S186149 (Pinnacle). (Seé
Pinnacle (Sept.'9A, 2010) [Petn. for_ Review]; id. (Dec. 12,2010) [Opening
Brief on the Merits].) Indeed, this is actually the first case in which a panel -
“of Division One of the Fourth Appellate District held CC&R’s do not
reqﬁire HOA'’s to arbitrate claims with developers, but because the court
graﬁted rehearing froiﬁ its first decisioﬁ, Pinnacle was the first to reacﬁ the
California Supre’me‘fCIOurt. (See Villa Vicenza Homeowner& Assn. v. Nobel
Court Delnzelopment,vLLC (May 27, 2010, D054550) [typed opn.] [110
| Cél.Rptr.3d 1491; id. (June 25, 2010, D054550) [(_)rder granting rehg.].)
| This is a classic grant and hold matter. (Cal. Rulés of Court, rule
8.512(d)(2).) | |
B. -Reaffirming Worthiness fdr Review
In Villa Milano Homeowners Assn. v. Il Davorge (2000) 84
Cal.VApp.4th~8 19, 825-826, the Court of Appeal held that a homeowners

association is bound by an arbitration provision in recorded CC&R’s.



Heré, the Court of Appeal expressly chose to create a conflict with Villa
Milano. (Final Opn., p. 8.) Thét alone justifies review. (Cal. Rules of
Court, rule 8.500(b)(1).) Review of the conflict is particularly important |
because, as amici in Pinnacle have pointed out, thousands of recorded
CC&R'’s in California contain arbitration clauses, approved By the
California Dgpzirtment of Real Estate. (10 Cal. Code Regs., § 2791.8; see
Bus. & Prof. Code, § 11018.5; see also id., §§ 11010, 11018.2.) The Court
' of Appeal thus claifnéd superiority over the public agency créated to protect
the interests of home buyers. (See Manning v. Fox (1984) 151 Cal.App.3d
531, 541-542.)

| In Pérry v. Thomas (1987) 482 U.S. 483, the United States Supreme
Court held: “[S]tate law, whether of legislative or judicial origin, is
applicable zf that law arose to govern issues concerning the validity,
revocability, and enforceability of contracts generally. A state-law
* principle that takes its meaning preciseiy from the fact that ﬁ contract to
arbitrate is at issue does not comport with ﬂﬁs requirement of § 2 [of the
Federal Arbitration Act, 9U.S.C. §2].” (Perry,482 U.S. at pp. 492-493,
fn. 9, italics original; see Doctor’s ‘Associates, Inc. v. Casarotto (1996) 517
U.S. 681, 685.) “A court may not, then, in assessing the rights of litigants
" to enforce én arbitration agreement, construe that agreement in a mannér
different from that in which it otherwise construes nonarbitration

‘agreements under state law.” (Perry, 482 U.S. at p. 492-493, fn. 9; see
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Broughton v. Cigna Healthplans (1999) 21 Cal.4th 1066, 1075.) “Nor may
a court rely on the uniqueltess of an agreement to arbitrate as a basis for a
state-latv holding that enforcement would‘ be unconscionable, for this would
enable the court to efféct what \'JVC hold today the state legislature cannot.”
(Perry, 482 U.S. at p. 492-493, fn. 9; see Discover Bank v. 'Superior Court
(2005) 36 Cal.4th 148, 165.) -

| In tlte Final Opinion, the Court of Appteal relied on Treo @ Kettner
Homeowners Assn. v. Superior Court (2008) 166 Cal. App.4th 1055, for the
rationale making arbitration provisions in CC&R’s 'tt)applicable to HOA’s.
(Final Opinion, pp. 6-9.) In Tréo@Kettner, the Court of Appeal held that a
homeowners association is tlot bound by a judtcial reference provision m
récorded CC&R’s because CC&R’s lack sufficient digtlity to effecta
waiver of the state constitutional right to juty trial. (Treo@Kettner, 166
Cal.App.4th at pp- 1066-1067.)

Although the Court of Appéal attempted terxp-lain away'.its clash
with the United Statesl Supreme Court (Final Opinitm, pp. 12-17), at best it
achieved only conflicts with other California cases (see B.C.E.
Development, Inc. v. Smith (1989) 215 Cal.App.3d-i 142, 1 147),
emphasizing that CC&R’s constitute cdntracts for some purposes but not
. for trvaivér of the state constitutional right to jury _trial;- The core conflict is

with Allied-Bruce Terminix Cos. v. Dobson~(1995) 513 U.S. 265, 281,



holding that states may not treat arbitration provisions differently from
other provisions in the same agreement. |
| Nobel Court also observes that despite its consistent arguments,

including i_n. its petition for rehearing, the Court of Appeal refused to
address whether the Association is bound by the CC&R’s as a third party
beneficiary of the purchase agreement between Nobel Court and the first
closing home buyer (See, e.g.,.Crowley Maritime Corp. v. Boston old
Colony Ins. Co. (2008) 158 Cal.App.4th 1061, 1069-1070; Matthau v.
Superior Court (2007) 151 Cal. App.4th 593, 600; Souza v. Westlands
_Watef Dist. (2006) 135 Cal.App.4th 879, 895) 61’ under the doctrine of
equitable servitudes (see, e. g Kelly v. Tri-Cities Broadcasting, Inc. (1983)
147 Cal.App.3d 666, 679; Sacramento Suburban Fruit Lands Co. v. Whaley
(1920) 50 Cal.App. 125, 130-131; Miller & Lux, Inc. v. San ]oaqﬁin‘Ag'r.
Co. (1922) 58 Cal.App. 753, 755). |

| STATEMENT

A Th(;,. Projecf and Project CC&R’s

The Association is a corpdration composed of owners of 418
condominium unitsA and common area in the Projéct. (AA2-4) Itowns a
portion of the Project. (AA 2, 45-46.) The Association hlanages the
common area and its own pfoperty. (AA 4-5.)

Nobel Coun developed the Project as a conversion of previously

leased units. (AA 5, 159, 200.) It recorded a Declaration of Covenants,
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Conditions and Restrictioﬁs f;)r the development (Project CC&R’s). (AA
35, 43.) The Project CC&R’s explicitly declare that all their “linﬁtations,
restrictions, easements, covenants, conditions, liens and charges shall 'run
with the land. . . .” (AA 44.) Further, those provisions *shall be binding on
and inure to the benefit of all parties having or acquiring any right, title or
interest in the Property, [and] shall be enforceable equitable servitudes. . . .”
(AA44)

. Under the Pfoject CC&R'’s, the Association is a California nonprofit |
" mutual benefit association. (AA 58.) The Association gained the powers
described in the Project CC&R’s and assumed its duties when Nobel Court
conveyed the firsf condominium unit to a buyer. (AA 58.) The Association
has broad powers to manage the Project. (AA 58-60.) With those powers
go extensive management duties. (AA v61-62, 88-89.) Aﬁicle 17 of the
Project CC&R’s covers the subject of enforcing the Project CC&R’s. (AA‘V '
114.) |

Section 17.4 of the Project CC&R’s provides for “an expedited |

means$ of resolving any claims, disputes and disagreements which may arise |
between . . . Association and [Nobel Court] after the close of escrow or
other conveyance of any portioﬁ of the Property. ...” (AA 115.) The
scope of dispute résolution includes any matter “‘concerning the |
Property. . ..” (AA 115.) The decisive form of dispute resolution is

arbitration, as described in succeeding subsections. (AA 115.) The section



ends with a bold, all-capitals notice that arbitration involves waiver of the
right to a jury trial. (AA 115.) Continuing in bold, all-capitals, the text
states that Nobel Court, each unit owner, and the Association “agree to be
bound by the provisions of this section.” (AA 115.) |

Subsection 17.4.3(a) expressly makes an agreerﬁent to arbitrate.
(AA 116.) It provides: “The Association, each Owner and [Nobel Courf]
shali resolve any Disputé not résolved as provided above tcure, then
mediation] exclusively .through binding arbitratibn in tﬁe countyin which
the Proﬁerty is located.” (AA 116.) iThen Subsection 17.4.3(b)
ackn(_)wledges .that arbitration has the effecf of waiving trial by either a
judge or a jury. (AA 116.) Subsection 17.4.3(c) provides that the
arbitration will be c_onducted by Judicial Arbitration and Mediation
Services (JAMS). .(AA 116.) Subsection 17.4.5 opts to apply the Federal
Arbitration Act to the Project CC&R’s because of interstate commerce
inVOl;/ement in dévelopmerit of the Project. (AA 118.) The entirety of
subsection 17.4.6A is in bold, all-capitals type. (AA 118.) It restates the
consequences of agreeing to arbitration, including waiver of court trial,
waiver of jury trial, waiver of appeal, and the power of a court to compel
mbi&ation if a party refuses to proceed. (AA 118.)

Condominium owners bought units in the Project pursuant to a
standard.purchase contract. (AA 135-218 [two exemplars].) The cbntract

explicitly anticipates création of the Association. (AA 136 [{ 1], 147



[] 15.A.(v)], 150-151, 158, 160, 179, 191, 194-194, 199, 201.) It contains a
disclosure that the Project CC&R’S providé for mandatory altemative
resolution of disputes between Nobel Court and the Association,
specifically consisting of mediation followed by arbitration if mediation is
unsuccessful. (AA 162 [] 23], 203.) Each bﬁyer acknowledged receipt of
 the Project CC&R’s. (AA 177, 217.)

Pafagraph 14 of the standard purchase contract, if separately
initialed, provides for resolution of disputes arising after close of escrow, as
set forth in Addendum 3. (AA 147, »151, 190, 194.) Section 2.1 of that
addendum contains an arbitration agreement identical to the arbitration
agreement in subsecﬁon 17.4.3(a) of the Project CC&R’s. (AA 171, 212)
Section 2.2 acknowledges, as does subsection 17.4;3(b) of the Project
CC&R’s, that a party who agrees to arbitrate waives the right to a decision
'by.eith'er a judge or a jury. 4 (AA 171, 212.) Section 2.3; like subsection
17.4.3(c) of the ?roject CC&R’s, provides for arbitration by JAMS. (AA
171, 212.) Subsection 2.6.1, in bold and all-capitals type, contains the same
notfce of the consequences of arbitration given by subsection 17.4.6A of
£he Projecf CC&R’s. (AA 172,212.) It must be s¢parately initialeci. (AA
172,212.) Then the parties separately sign the addendum. (AA 173, 214.)

B.  Proceedings in Superior Court

.Th;ee condomiﬁium owners sued Nobel Court for damages for

alleged construction defects. (AA 14-16.) The owners impleaded the



Associaﬁon by a derivative action. (Ibid.) In April 2007, the superior court
granted Nobel Court’s petition to compel arbitration of the three owners’
nonderivative claims. (AA 235-236.)

~ The Association cross-complained against Nobel Court, seeking |
}“r.ecovery for démages to the Common Area and damages to the [unit
owners’] separate interests which are integrally related” (AA 5). By
inc'luding»its own property in the definition of “Subject Propefty” (AA 2),
the Association swept in .damages to its own property. (AA 6-8, 10.) The
Associatfon’s theories of action 'include breach of implied warranty (AA 2,
5-7); strict liability (AA 7-8); negligence (AA 8-1 i, 14); as a third-party
beneficiary; breach of express aﬁd implied warranﬁes in documents
including owners’ purcﬁase agreements and sales materials (AA 11-12); as
a third-party beneficiary, breach of construction contracts (AA 12-14).

Nobel Court petitionéd to compel arbitration. (AA 20.) It relied on

the FAA and thé California Arbitration ‘Act, Code of Civil Procedure
section 1280, et seq. (CAA). (AA 21.) Nobel Court requested judicial
notice of the Project CC&R’s (AA 24), which the court granted (AA 280).
The Associétion opposed the motion without filiﬁg any evidence. (AA
263-270.) It relied solely on an argumént that under Treo@ Kettner, supra,
166 Cal.App.4th 1055, the Project CC&R’s are not binding on the
Association as an agreement to arbitrate disputes with Nobel Court.‘ (AA

263-270.)



On January 16, 2009, the superior court dgnjed Nobel Court’s
petition, except as to the As’sociation’s cause of action for breach of express
warranties. (AA 278-280; 282-283.) Nobel Court gave notice of entry the
same day. (AA 282-283.) On January 28, 2009, Nobel Court timely filed
its notice of appeal and designated a record; (AA 284-288.)

" The order is appealable to the extent it denies Nobel Court’s petition
to compel arbitration. (Code Civ. Proc., § 1294.)

CONCLUSION

The petition for review should be granted.

Respectfully submitted,

~/ 'LUCE, FORWARD, HAMILTON & SCRIPPS, LLP
By Charles A. Bird
Attorneys for Nobel Court Development, LL.C
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in this case the developer of é condominium project recorded a declaration of
covenants, conditions and restrictions (CC&R's) which required a homeowners
association arbitrate any construction defect claim the association rﬁight have against the
developer. As we eXplain more fully below, we ﬁnd CC&R's.are not an effective' means
of obtaining an agreement to arbitrate a homeowners association's construction defect
claims against a developer. |
-L 5 - | -Althdugh bbth federal and state law favor the enforcement of arbitration

- -agreements, neither federal nor state law countenance imposition of arbitration whére no -

) agreemeﬁtto walve judic’:fal_ re’meAdAies cxists":,- Admit-_te_dly; in ché'r -cifcuxiiisfaHCCS our

| ' cascé and Civii 'Co;ié _s.;eéti()n' 13'5'4 t'r-é'éi;c}jéC&R's as e‘qu'itabl'e‘sérvitﬁdes wilich bind
homeowners and homeowners éssociaﬁons with re‘spect to claims they may have against
each other. This treatment of CC&R's is not based on any détermination the parties
‘bound by them are in privity of contract with either their co-bwners or dhoméowners
association. Rather, CC&R's are made binding‘ih disputes between homeowners or
between homeownérs and a homeowners association because of their shared and
continuing interest in the equitable and efficient opération of common interest
‘devclop‘ments. Here, the récorded CC&R's, standing alone, are not a contract between
fhe developer and the homeowners association, which only came into existence aftgr the
CC&R's were recorded. Thus here there has been no showing the association entered

into a binding arbitration agreement. Accordingly, the trial court did not err in denying

the developers' motion to compel arbitration.
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FACTUAL AND PROCEDURAL BACKGROUND
Nobel Couﬁ Dévélopment, LLC (Nobel), pﬁrchased the 418 apartments, common

areas, and common facilities which make up the Villa Vicenza project in 2004 and
converted the apartments to condominiums in 2005. In the course of rhaking the property
a condominium project, Nobel récorded CC&R's under which the Villa Videnza

| Homedwners Association (lth'e Associa_tio_n) came i_ntd existence upqﬁ the sade of the ﬁrst "
condominium. By deed Nobel also transferred ownership of the common areas and

~ common facilities to the Assdciaﬁon. No .consideration was provided by the Association
to Nobel and the Association did not execute any ddcuments in favor of Nobel in-
‘connection 'with t_he deed trénsf_erring the common areas and common facilities to the
Ass.ociatidn. In pértinent part, the.CC&R's require both condominidm_owners and the
Association arbitr_ate aﬁy claims they have dgainst the developer.

Becvause* foIlowing the first sale Nobel codtrolled the board of direcfors of the
Association and because the initial condominium buyers ndtiCed defects in common areas
" and common facilities an‘d did not believe Nobel had pfovided a reserve fund sufficient to"
repaif the defects, the condominium owners ll.)rought a der_ivative action on behalf of the
: Association against Nobel.‘ll Later, an independent litigation committee of the "

- Association was appointed and filed a cross-domplaint against:Nobc'al. The committee

alleged claims for breach of implied warranty, strict liability, negligence and as the third-

1 The‘indi'vidual condominium buyers also brought claims on their own behalf and
by way of a prior order, which is not the subject of this appeal, the trial court ordered
those individual claims be arbitrated.

i



party beneficiary of express 'and implied waﬁahties Nobel made to individual
. homeowners. Following unsuccessful efforts to mediate the Association's claims, Nobel |
filed a motlon to corﬂpel arbitration under the provisiohs:of the CC&R'é. The trial court
denied thre‘motion ‘\‘Jvith respect to the bulk of the Assbciatiqn'é claims, but compeiled
arbitration of tﬁe eXp,réss warrantycléims. Nobel filed é timely noﬁce of appe‘al. (Code
C'iv. Proc., § 1294, subd. (a)}.) |
| E  DISCUSSION - -« =rem = o e =
 Because the tr ‘alcourtdldnf’tcons‘der any-disputed: extrlnswevldence or
' ()lthefwi_"s_:e. ;gsgl?é any dlsputedfactua1 iSSUC$;':Wf; A,,rg\'/‘i,'evw_ its Ordéf'OH Nobél's motion'to ™ -
lc'o‘mpellarbi‘tAratfl‘on de‘nov"o. (Giﬁlfarib _v“IAn_land Empire Personnel, ]nc..(2007) 149 '
" Cal.App.4th .127-6, 1284.) |
| | il
Both the Federal Arbitration Act (9 U.S. Code § 1 et seq. (FAA))fand'its
California counterpart, the California Arbitration Act (Code Civ. Proc., § 1280 et seq. |
(CAA)), make arbitration agreements énforceable and indeed faVQr theﬁ. (See Moses H. ,
Cone Memorial Hosp.. v. Mercury Const. (1983)460U.S. 1,24 [-103 S.Ct. 927];
Broughton v. Cigna Healthp?ans (1.999) 21 Cal4th 1066, 1074-1075.) However, .un_der.
both the FAA and the CAA, the question of whether a party has in fact ent_éred ii}to an .,.‘.
a?bitration agreément is determined by refgrence to state-law principles governing the
formation of éontracts. (See First Options of Chicago, Inc. v. Kaplan (1995) 514 U S.

938, 942 [115 S.Ct. 1920], and Marsch v. W_ilziams (1994) 23 Cal App.4th 250, 254-255.)
. T 4 !



‘Here, we do not believe thé CC&R's Nobel recorded represent a binding
agreement on the part of the Association to arbitrate its construction defect claims against
Nobel. In reaching this conclusion we consider our recent holding in Treo @ Kettner
Hofnggwners As.;n. v. Superior Court (2008) 166 C'al-.App.4th 1055, 1066-1067 (Treo),
and the provisiohs of Civﬂ Code section 1354. Althc_iugh as we _explaih _thé holdiﬁg in
Treo is not directly épplicable to the arbitration provisions of the CC&R'S; the principles

it discusses informs our analysis of the separate question of whether an agreement to

arbitrate exists.

1. Treo

In Treo the de\}eloper Qf condominium project recqrded CC&R's which made all |
disputes between the developer and the horﬁeowners aséociation Subjec‘; to a judicial -
réference under Co.de, of Civil Procedure section 638. The homeowners association sued
the developer for construction defects and the devel(oper moved to have the rr.1atter
determined by a referee under Code of Civil Procedure section 638. The trial court
graﬁted the developer's motion and the homeowners association filed a petition for a writ
of mandate. We issued the writ.

Because .a reference under Code'of Civil Procedure sectioﬁ 638 effectively waives
a party's cons“titutional right to a jury trial; we found that under Grafton -Partners v.
Superior Court (2005) 36 Cal.4th.944, 950:952 (Grafton), no agreemen;c to sugh a
referehce can be }found absent actual notiée,to the party to be bound a_md.meaningfull
reﬂeption. (Treo, supra, 166 Cal.AppAfh at pp. 1066-1067.) In Grafion the plaintiff had

_retained an accounting firm. The firm's engagement letter requifed that, in the event of a
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dispute, the parties would waiiie their right to a jury. The Supreme Court found this
-agreement was 'not enforceable because.the Legislature has not expressly authorized such '
a pre-litigation waiyer of the "inviolate right" to a jury trial as required by article I,
v-seCtion' 16 of the California Constitution. (Gr‘afton, sztpra, 36 Cal.4th at p. 951 .) The
court found this constitutional limitation on permissible jury waivers‘ exists because the
right to a trial by jury is " 'too sacred in its.character to be fritter'ed away or co_mrnitted to .
the uncontr.olled_caprice _ofievery'.judge or;'magi-strate: in 'thef'State':i!‘ ~""'(‘Id‘iati'pa’95‘6'.‘)" T
~ Moreover, the court noted that even where a statute perrmts a Jury waiver, the right toa”
: J4ury s . -con51dered SO fundamental that amblguity in the statute perm1tt1ng such waivers
-’fﬂusta,be‘ fr,?\SQI-Y,égi ._,i,n-_,f.avor.iof according to a lit_i.g'a_r'it; ajury trial." " (Ibid.y I'ﬁipbrtantly, the
court in Graftoﬁ noted that the states which have permitted a contractual jury vi/aiver,
have 1mposed a number of procedural safeguards not typical in commercial law,
including requlrements Wthh place on the- party seeking enforcement of a waiver the
- burden of proving "the waiver clause was entered into knowingly and voluntarily." (/d.
at p. 965.)

. Having found that under Grafton a jury waiver requires actual -notice and
meaningful reflection, in Treo we.found- the constru'ctive notice provided by the CC&R's
did not meet those standards: "The difficulty here is the nianner in which the 'contract'
between [the developer] and [the homeowners association] Waiving the right to trial by

" jury came about. As we have noted, an association, with its obligations and restrictions

as defined in the CC&R's, essentially springs into existence when there is a conveyance



by the developer of a separate interest coupled with an interest in the_: common‘ area or
membership in the association.

"Tt is at least arguable that there is some meeting of the minds between the
developer and the party to whom the first conveyance is madé; Thel-proble;m, however, is
that later ,burchaéers and their successors, who.will make up almost all association
members, effe¢tively have no choice but to accept the CC&R's préparcd by the
developer, including in this case the waiver of the right to trial by jury.

"We conclude this is not the situation the législature contemplated when it enactea
section 638 to allow parties to waive by contract fhe 'inviolate' constitutional righ’t. to trial
by jury. As Grafton suggests, Leg'islafures when providing for the coﬁtractual waiver of
that right are particularly concerned with the formalities of the process and the actual
existence of a mutual agreement to waive the right. [Ci'tation.]

"Treating CC&R's as a contract such-that they are sufficient to waive the right to
" trial by jury does not comport with the importance of the right waived." CC&R's are _
notoriously lengthy, are adhesive in nature, are written by developers perhaps years
befofe many Owners buy; and often, as hére.with regard to the waiver of trial by jury,
cannot be modified by the association. Further, the docufnent iAs.not signed by the
parties." (Treo, supra, 166 Cal.App.4th af pp. 1066-1067.)

In ﬁnding CC&R's were not a permissible means of obtaining-a jury Waivér, we

recognized that in Villa Milano Homeowners Assn. v. IL Davorfgé (2000) .84'Cal.App.4th



819, 828-835 (Villa ]Milano),2 the court reached a contfa.ry conclusion and found thAatl |
because in other contexts the CC&R's had been treated as Binding upbn purchasers of
interests in common interest developments, the CC&R's could be used to obtain
agreements to arbitrate. (D feo, Supra, 166 Cal.App. 4th at p. 1065.) We declined to
follow that aspect of Villa Milano. We noted that Villa Milano was décided before
Grafton and further that: "Treating CC&R's as equitable servitudes makes possible the
existenc.e of -comlmon'interest,corﬁmunities b.ecause;ihey.-allow theicvo‘riti'niiéd’-g.b'veth'atnéé B
- of the_qqmmunit}{ when fnyltihle parties 'Aown. tﬁe property gﬁd When” such Owﬁérship
: chAaﬁvgej_.s_, over time. Thé_,very nature; howcf/er;fo.f tﬁe—- éfeatioﬁ of CC&R’S"éfé“até}s‘ a

distance in time and control between the parties that are bound by them. While it may be

2 Although the court in Vzlla Milano found CC&R's are an adequate means of
creating an arbitration agreement, as we have noted, the court nonetheless found an
arbitration agreement set forth in the CC&R's was unconscionable as against a
homeowners association which had construction defect claims agamst the developer of a
condominium project.

_ Applying the well-established two-prong test for unconscionability, the court
found that use of the CC&R's was procedurally suspect because it provided no
opportunity for negotiation and because the arbitration provision was buried near the end - .
of the 70-page declaration of the CC&R's. (Villa Milano, supra, 84 Cal.App.4th at pp.
828-829.) The court found that the use of the arbitration provision as a means of
defeating the right to sue for construction defects was substantively unconscionable
‘because it conflicted with the policy manifested in Code of Civil Procedure section 1298
et seq., which governs arbitration provisions in agreements to convey real property. As
the court in Villa Milano noted, Code of Civil Procedure section 1298 sets forth the
manner by which the parties to a real estate contract must be given notice of arbitration
provisions and Code of Civil Procedure section 1298.7 prevents any such provision from
defeating the right to sue for personal injuries or construction and design defects: "Our
review of the applicable statutory and regulatory provisions convinces us public policy
disfavors the binding arbitration clause in the context of the case before use. With
respect to construction and design defect claims, the clause is substantively
unconscionable as an attempt to evade the statutory protections of Code of Civil
Procedure sections 1298 through 1298.8." (/d. at p. 833.)

8



reasonable under such -eircumstances to bind owners and the association concerning the
governance of the community and the placement éf restrictions on the use of property, we
conclude the Legislature did not inrend that CC&R's be sufﬁcient to effectively and
permanently waive the constitutional right to trial by jury." (Treo, supra, 166
Cal.App..4th.et p.. 1067.) |

2. /irbitraﬁoﬁ Agreenée'nt'

.As Nobel poinrs, out, Where an arbitration agreement is covered by the FAA, the -
FAA preempte eny conﬂic_ting state law. (Shepard v. Edward Mackay Enterprises, Ine.
(2007) 148 Cal.App.4th 1092, 1097-1099.). -Thus Nobel argues the jury waiver provisions
A m the California Constitution we relied on in T reo canner be used to adversely impact its
f rlght to compel arbltratron under the FAA. |

We agree w1th Nobel that any purported agreement between it-and the Association
would be covered by the FAA and that where the FAA applies, the Cahforma
Constitution cannot be rlsed to treat arbitration agreernents .differently than other types of
agreements. However, the f‘AA, iike the CAA, only imposes a'rbitrationon parties which
have agreed to forego resort to judicial remedies. In‘this regard, while it is true in Treo
 we founri that CC&R's do not meet the partieular requiremenfs ef the California
Censritution, eur anal_ys'is in Treo of the marlner in Whieh CC&R's operate, as well as our
further consideration.of Civil Code section 5354, persuade us a developer may not obtain

any conrracmal rights, includirrg the right to arbitration, by the simple expedrerrt of

' reeording CC&R's. Ne»ithe__r the circhmstances by which CC&R's are recorded nor their'
corrtre'lling impact er disputes eetween those with an OWnershii)»interest in or

9



responsibility for the operation of a common interost dcveIOpmenr: give rise to any sort of
binding agreement between developers who have recorded the CC&R's and those who
might in the future be burdened by them.

a. FAA Pre-Emption |

No'bel notes that by their terms the CC&R's state: "Because_ marly of the materials
and products incorporated into the home are manufactured in other srates, the
. .deve1o_ptmer_1t and 'conyc}farroe of thkel-?{roperty;evidences- a;tra‘ns-actionf -ini}ol\"fi'r'i"g-i‘nférs'tate'

commerce and the Federal Arbittation Act (9.U.S.C. § Letseq) iowin effectand asit
. may behereaﬁeramended will gOY.¢f!iéth9 intéror.etatioﬁfaﬁd oﬁfo'roerh“erit?'of'trlé TIRRERE

arbitration provisions of thlSD églélqél.tign. " The, facts:set forth _ih 1the ".CC.&R'S‘, ar_e"ha'rdl'y -

_ rlratters suiject to serious dispute. Nobel's condominium proj‘eot was a substantial multi- '
-family ‘housin-“g deVelopmérlr compos_ed'of literally hundreds of dwelling. units, the
corlstructiorr o.f~whic':h no doobt necessitated myriad contacts with and impacts. on
interstate commerce. Moreover, it can harvdly be a matter of controversy irrterstate
commerce was involved in financing the purchose of hurldreds of individual
condominiums from Nobel. Thus, the connection between the project and irrterstato
commerce is manifest here and more than sufﬁcientv to Support applioation of the FAA.

In this regard the United Sfatés Supreme Court's opinion in Citizens Bank v.
Alafabco, Inc.‘(200_3) 539 U.S. 52, 55-58 123 S.C't.‘>2037], is. controlling. In Citizens -
Bcrnk V. Alafabco; Inc., an Alabama borrower entered into a series of debt-restructuring -
agreements with an Alabama bank. Each of the restructuring agreerrrents contained

arbitration provisions. Because the borrower believed the bank had reneged on an
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agreement to pfovide the borrower with wérking capital, the borrower sued the bank,
which then moved to compel arbitration. |
In finding a connecﬁon With interstate commerce sufficient to suppoﬁ application

of the FAA, the courf found apﬁliCation of the.FAA was not "defeated because the
| individual debt-restructuring transactions, taken alone, did not have a 'substantial effect
on interstate commerce.' [Citation.] Congress' Commerce Cl’ausé power 'may be
exercised in 'incliividual céseé without éhowing any specific effect upon inters_tate‘ -
commierce' if in the aggregate the ec.onomic activity in question would -represerit I'a
general practice . squect to federal control' [Citations.] Only tha_t general practice
need bear on interstate commerce in a substantial way. [Citations.]" (Citizens Bank v.
 Alafabco, Inc supra; 539 U.S. at pp. 56-57.) | |

The'court found the debt-restructuring agreements not only involved interstate

commerce becausebffhe borrower's substantial inters_tate business, but also because the
restrﬁctured debt was secured by all of the debtor's buéiness assets, "including its -
inventory of gobds assembled from out-of-state parts and raw materials. If the
Commerce Clause‘gives Congress the power to regulate local business estabﬁshments
purchasing substaﬁtiél quaniities of goods the& have rriéved in interstate commerce,
Katzenbach v. McClung, 379 U.S. 294, 304-305', 85 S.Ct. 377, 132 L.Ed.2d 290 (1964), it
neéessarily reaches substénfial cbmmercial loan transactions secured by suéh g.oods."
: '(Citizens_Bank V. Alafabpé, lné., supra, 539 US atp..58.) The court furthef found that

~ "were there any résidual doubt» about the magnitude of the impact oﬁ interstate cbmmerce
caused by the p'arti_cu_hr economic transaétions in which the parties were €éngaged, that

11



doﬁbt would dissipate upon consideration of the 'genéral practice’ thése transactions
‘represent. [Citation.] No .e_l-ab.orate explanation is needed to make e'vi‘dent.the broad
impact of commercial lénding on _thg national economy or Congress' power to regulate
that activity pursuéﬂt to the Commércc Claﬁse." (/d. atpp.58-59.)

 Similarly, here it can hardly be disputed‘Congress has the péwer to regulate the ‘
sale and financing of a l;drg_e fesid¢ntial development.- The financing alone implicates the
. use of 'fe'déra_llry_ regulated and chartered.financial institutions withrwel.l-rec'oérriZed'?f R
irn’pacfs c})n‘ i:_r}’tg_rs’c;a:tgqgglurp'c_r__czé andthus Supports, ;}pp:_li.cat'io"n Qf‘.théil;?AA ‘und‘f;r .CitiZens"
 Bankv, Alfabaco, Inc. Tnthis regard we note that under Civil Code séction 1351 =+
B sﬁbdi?i:s_i_onsv_(a)? () and (k).?, p_régtidq of ;th‘e'jA_S'_,sol,giatio'n, a}nd,- its .ownersﬁipbf c’omm'én ,
éfeas and facilities was an integral part of the creation of the co_ndominium pr’oject_f :

Applic,at,ior_ll of the FAA to the transfer of property to the Assoéiation prevents us

- from enfofqing restrictions on the use of arbitration in constmﬁtion de;fect cases which the
Legislatﬁie.énaCted as Code of Civil Pro}cédure section 1298 et seq. (See Shepard v.
- Edward Mackay Enterprisqs, Inc., supra, 148 Cal.App.4th at pp. 1097-1101.) "States _‘
may regulate Qbhtracts, ihcludirig arbitrétipn clauses, undér general contract law
principles and they may invalidate ‘an_ arbitration clause 'upon such grounds as exist at
Iaw or in cquity for the revocation of any contract.’ _[Cifatidn.] What'States may not do is
decide that a contraét is fair enough to enforée. all its basic terms (price, sewice, credit), -
but not fair enough to enfofce its arbitration clause. The Act makes any such state policy
‘unlawful . (Allied—Bréce Terminix Companies, Inc. v. Dob'son (1995) 513 U.S. 265,

281 [1 15 S.Ct. 834].) The FAA also prevents us from relying on the jury waiver
| | | 12
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provisions of the California Constitution to invalidéte an arbitration agreement. Those
provisions of our Constitution would improperly dis_criminéte against arbitration because
they would not necessarily invalidate other poﬁions of an agreement which, although
lacking actual notiée and meaningful reflection, do not purport to waive the right to a
jury.

b. Contract Fofmatz;on

However, as we have-‘noted; state law does govern the question of whether an
agreement to arbitrate has been made. (See First Optibns_ of Chicago, Inc. v. Kaplan,
supra, 514 US atp. 942, and Marsch v. Williams, supré, 23 Cal.App.4th ét pp. 254-
255;) _In'this regard we do not believe the Legislature intended CC&R's could:be uséd as

a means of creating any continuing contractual rights between the developér of common-

interest developmerit and either a hor'ngoWnefs éssociation or indiv_idual .homeowners.3
The express provisions of Civil Code secﬁon 1354 state: "(a) The covenants and
restrictions in the declaration shall be eﬁforceable equitéble servitudes, unless
A unfeas-onable, and shall inure to the benefit of and bind all owners of sep'araté interests in
tﬁe developrﬁent. Unless the declaration states otherwise, these servitudes may be
enforced by-any owner of a separate interest or by the association or by both.
"(b) A governing document other than the dccl‘ération may be enforced by the
association against an owner of a separate interest or by an owner of a separate interest

_ against the association."

3 We express no opinion with respect to parties with whom a developer has a
~ contractual relationship.
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Our review of the CC&R's Nobel recorded reveals they are consistenf with Ci§i1 _

" Code section 1354 and state an iﬁtent to b'eneﬁt only the owners of separate units and
provide a right of enforcement only to owners and the Association. Thus neither Civil
Code section 1354 nor the terms of the Association's CC&R's express any intent to
benefit Nobel in its capacity as de{/eloper of the proj éct lor provide it with any general
right to enforée the CC&R's, other than as the owner of unsold units.

- The apparent cxclusiqn:-of non-;own'er_s;from the-benefits of CC&R's is-entirely '

_ cons,iste'p:t_with the cases yyhighha@ used ,confract 'prirx_ciples to interpret and enforce o
CC&R’;%‘.-' (S'€§_¢;g.-CifiZ'é{2Sth C.o;/éna_(z_t Cq@;ﬁlianc_év. A_ﬁaferso_n,,( 19"95) 12 '.Call..4th“: 345, 'A ‘
349[CC&R’s neqd not be referenced nor repeated in each _s'uc'ceeding. deea to be |
enfofceable by other ownerS];_ Frances -T. V. Villagé Green Owners Assn. (1986) 42
.Cal.‘3d 490, 512-513 .[CC&R'§ as contract between homcownef and homeowners:
assvociavtivon with fespect to installation -of common area lighting]; Barre_tf v. Dawson
(1998) 61 Cél.App.4th 1048, 1054 [CC&R's as contract between neighboring property
owners prohibiting use of residential pfoperty fdr business activities]; and Fraﬁklin V.
Marie Antoinette Condominium Owners Assn. (1993) 19 Cal.App.4th 824? 828, 833-834.)
Each of those caées involved disputes either between homeowners or between
homeownérs and a homeownérs aséociati'on.

Oﬁe rationale for excluding non-owners from the benefits o_fACC&R's can bé found |
in the reasons we were uhwilling in Treo to find -thatA CC&R's may be 'u.sed és a'means of
waiVing the right to a jury. CC&R‘S are generally, as here, adhesive and unilateral and

“those bound by their terms may only have constructive notice of those terms énd_no

14
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~ contractual relationship with the developer who drafted the CC&R's. While, _
notwithstanding these considerable proceciural sh’ortcofnings, CC&R's may be a practical
and necessary means of nonetheless governing the ongoing relétionship between. owners -
" of common interest developments or adjoinirig property (see Citizens for Covenant
Compliance-v. Aﬁa’ersbn, supra, 12 Cal.4th atpp. 360-369), ﬁo such practicality or
necessity exists with respect to the rights or obligations of develOpers'br other -tﬁird.
- parties. | |
" A related rationale can be fOund m historic limitations on the enforceability of
covenants running with the land. In that regard, our holding in KeZZy v T ri—Citiés
Broad&asting, Inc. (1983) 147 Cal.App.3d 666, 678-679 (Kelly), is instructive. in Kelly
“we held a rental arbitration provision in a lea's‘e"only bound an assignee of the initial -
lessee while the assignee Was a i‘enanf. We found the agreement to arbitrate in the lease
was a covenant which ran with the land because it céncéﬁed renf and thg:refore was a.
covenant which " ' "touches and c'onperhs" the iand.’ " (Id.atp. 679.) However, we
_further noted the inheren_t iimitation én the enforcéabi}ity of covenants running with the
‘land: "This rule is basea upon privity of estate, riot. privity of contract. Wheh the privity
of estate no longer exivsts, those coveﬁants‘ running with the land, based upon that privity,
are no longer enforceable. Thus the covenant to arbitrafe 1s binding upon a nonasSuming |
asSiénee only as to matters arising during the term or per‘iod that the-assignee was bound
by privity of estate. No authoritiés predict'an agreement to arbitrate coﬁld be stretched to
require érbitration of é claim for rent due after the premises had been abandoned, after the
privity of the estate has been brokén.‘? (Ibid.)
| “ | 15



The requirernent that only those in privity of estate may enforce a cov,enant.
'rnnni_ng with the land is of course related to the requirement that such covenants "be for
the direct benefit of the property,.” (Civ. Code, § 1462.) "A covenant made for the direct
benefit of the land is one which is intended to restore to the. covenantee or the owner of
the land some right with respect thereto which he parted with . .. for a special purpose. It
is, in other words, a covenant for the direct beneﬁt of the estate or interest of the
_ covenantee- in the land N (Sacramento S. F L. v Whaley (1920) 50 Cal App 125
130. ) Sufﬁce 1t to say 1t 1s difﬁcult to.view a covenant Wthh protects Nobel's ablhty to
A defend~'1tseif_agaip§32 f‘,‘t;%t?ﬁ@msE—"-‘-;S;-Bn%?thSQ;PF:O?@?tS;iNObellt'Sv .lnteréstﬂp’_lﬁnd;i et

. '_es_peeipa_llvly‘:here,'w}:rer_e _Nobei no _lonée_r has a_ny' i_n_tere_st inithe ’oomrn"on‘areaS-,‘_it;-deededet'o o

. thevAssooiation.' | |

_Also undermining any tre_atnient_ot" CC&R;s as creating binding ri(g.hts 1n favor of a
| non-owner suclh as Nobel 18 the_power to amend the CC&R‘s fonnd both in Civil Code
sections 1355 through 1357 and section.15.4 of the Association's CC&R'S'. Section 15.4
of the CC&R's expressly provides that the arbitration proVisions of tne CC&R's, among
other provisions, may be amended unilaterally by the homeowners. While the right of
homeowners to make amendments iivhi,ch serve their colleotive interests and in which
they have the exclusive right to participate is desirable from the perspective of efﬁciently _
‘maintaining a common-interest development (see Fourth La Costa Condominium Owners
Assn., v. Seith (2008) 159 Cal.App.4th 563, 569-570), the right to-unilaterally amend is _
somewhat at odds with the notion CC&R‘s create contractual obligations in favor of non-

owners.
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In light of the foregoing, we do not believe that in providing in Civil Code section
1354 that CC&R's be treated as equitable servitudes, the Legislature intended that
CC&R's would be used to provide continuing and irrevocable contractual benefits to non-

owners such as Nobel. Thus the trial court did not err in denying Nobel's motion to

compel arbitration.

Order affirmed.
" BENKE, Acting P. J:
WE CONCUR:
S s
| L NARES, J.

, M%TYRE 3
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DIVISION ONE L '
Court 6f Appeal Fourth District
STATE OF CALIFORNIA FILED
' JUN 25 2010
' Stephen M. Kelly. Cle#k

VILLA VICENZA HOMEOWNERS -D054550 - DEPUTY
ASSOCIATION, - ' "

Defendant, Cross-Complainant and . ‘

Respondent, : (Super. Ct. No. GIC871604)

V.

NOBEL COURT DEVELOPMENT, LLC,

-Defendant, Cross-Defendant and
Appellant. '

THE COURT:

The petition for rehearing is granted.

By way of simultaneous letter briefs to be filed within 30 days of the date of this |
order, the parties are directed to respond to the following questions: |

-The record indicates that under section 15.4 of the covenarits, conditions and

restrictions (CC&R's), the arbitration provisions at issue in this éése may be amended
uniléterally by respondent Villa Vicenza Homeowners Association (the Asséciatjon),
upon the written consent of 90 percent of the voting members of the Associatidn and 90"

percent of the mortgagees. However, nothing in the record indicates the Association has






attempted to relieve itself of those provisions either with resbect to claims against °
appellant Nobel Court Development, LLC (Nobel), or more generally.

1. Does Nobel dispute the Association has the right undér section 15.4 to
unilaterally elimihate the arbitration provisions at issue in this case?'

| 2. Has the'Association:amended_ the CC&R's with respect to the arbitration
provisions at issue in this case?

3. If thé arbitration provisions have been altered or eliminated by suc;,h an
amendment, what irﬁpact doeé the amendment have on N‘obel"s claims?

4. If the arbitration provisions have not been altered or eliminated by sﬁch an |
amendrhent, has the Aésociation, By implication, acquiesced in Nobei's contention that
th.e. Association's claims are subject to arbitration?

~ The parties' briefing is limited to the questions raised in tﬁis order. No additional

briefing will be accepted other than by further order of the court. '

' %4/1/
~ NARES, Acting P. J.

| Copies to: AH’parties-
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COURT OF APPEAL, FOURTH APPELLATE DISTRIQI_ en M. Kelly, Cierd
DIVISIONONE =~ . SEPUTY
STATE'OF CALIFORNIA
VILLA VICENZA HOMEOWNERS D054550
ASSOCIATION : 4 ‘
Defendant, Cross-Complainant and o
‘Respondent, (Super. Ct. No. GIC871604)

V.
NOBEL COUR.T..DEVELOPIVIENT, LLC,

Defendant, Cross-Defendant and
Appellant. - ’

APPEAL from an order of the Silpériof Court of San Diego County, Ronald Styn,

Judge. Affirmed.

Luce, Forward, Hamilton & Scripps and Charles A. Bird; Allen Matkins Leck
. Garhbie Mallory & Natsis and Valentine S. Hoy VII for Defendant, Cross-Defendant

~ and Appellant.



Epsten Grinnell & Howell, Jon H. Epsten, Douglas W. Grlnnell and Anne L.

| Rauch for Defendant Cross- Complalnant and Respondent

| In this case the developer of a condemininm project recorded aldeelar,ation of
, covenante, conditions and restrictions '(CC&R'.s) which required that a homeowners
association arbitrate any construction defect claim. the association mighr have against the
| developer. As we explain more fully b'elow? we find CC&R'S are not an effective rneans
of ebtaining an agreement:to arbitrat_ea'herneowner.é asse,eia'tieh',s 'COnsii‘netiOn idefeCt»
| :'c’l.‘airns against a'd-eA\'/eloper.1 '_ :
'Althengh both federal and state law favor the enforcement of arbitratrbn‘ ‘f
agreémeﬁts neither federal nor state law ceunrenance imposition .or” arbitration where no
- agreement to waive _)udICIal remedies exrsts Admrttedly, in other mrcumstanees our
cases and Civil Code section 1354 treat CC&R's as equltable serv1tudes which. b1nd
. homeowners and homeowners' associations with rje_spect to claims they may have against
each ot}rer. This treatment of CC&R's is not b'as_ed on any determination the parties. '
EOund-by.them are -in privrty of contract with either their co-owners or a homeowners
association. Rather, CC&R's are made bindin g in disputes between homeowners or
, .between horneewners and a homeowners assoeiation because of their shared and

continuing interest in the equitable and efficient operation of common interest

1 We‘recognize this issue is currently pending before our Supreme Court. (Seee.g.,
Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC, review
granted November 10, 2010, No. 8186149 )
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_ dévelopments. -Here, the recorded CC&R's, standing alone, are not a contract betWeen. _
the developer. an_d the homeowners association, which only came into existence after the
CC&R's were recorded. Thus here there has been no showing the association entered
: into a binding arbitration agreement. Accordingly, the trial court did not err in ‘deny'ing
tﬁé developers' motion to compel arbitration.
FACTUAL AND PROCEDURAL BACKGROUND
Nobel Court Development, LLC (Nobel), pﬁrchased ‘t‘he 418 apartments, common
areas, énd cofnmoh facilities which make up the Villa Vicenza project in 2004 and
, coﬁverted the apartments to condominiums in 2005. In thé course of making the property
a corjdorﬁinium project, Nobel recorded CC&R's under which the Villa Vicenza
Homeowners.As'sociation (the Association) darng:_ into existence upon the sale of thé first
condominium. By deed Nobel also transfer‘red. owneréhip of the common areas and
common facilitieslto the Association. Né cqnsiderétion waé provided by the Association
to Nobel >and the Association did not execute any documents in favor of Nobel in
- connection with the deed transferring the cémmon areas and common facilities to the
| Associétion._ In berti_nenf part, the CC&R’S require that both pondominiUm owners and
the Association arbitrate any claims‘they have‘agair‘)st the develOpér.
Because-following fhe first sale Nobel c:ontrolleci the board .of diréqtors of the
:Assoc'iatior'l and because thé initial condomini’um buyers noticed defecté in common areas
and common facilities and did not believe Nobel had provided a reserve fund sﬁfﬁqient to

repair the defects, the condominium owners _bro.ught a derivative action on behalf of the



_' . Civ. Proe §1294 subd: (a))

Association against Nolbel.2 Later, an independent litigati_en eommittee of the
Association was appeinted and filed a cross-complaint against‘Nobel. The commtttee |
y alleged claims fer breach of implied warrantgl, strict liabi'l'ity,.'negligence and as the thhd-
party beneﬁc_iary of expresé and implied warranties Nobel made te-individual
homeowners. Foll_owing unsuccessful efforts to tnedtate the Association's claims, Nobel
}ﬁled a motion to compel arhitr'atioh under the provtsions of the CC&R's. The tria] court
deni‘ed the motion with respect.to -the.bulk ‘o.f the Association's‘ 'clair’n‘s but‘eompelied

- arbltratlon of the express warranty claims.. Nobel ﬁled a tlmely notice of appeal: (Code S

DISCUS SION. -
I
- Because the triat court did net consider-any disputed extr'i.nsic evidence or |
otherwise resolve a‘nyv disputed factual issues; we review its order on Nobel's motion to
compel arbit,tation de nol.vo.. .(Giuliano v. Inland Empire Persdnnel, Inc. (2007) 149
Cal.App.4th 1276, 1284.) - .
| !
Both the Federal Arbitratioh Act (9 U;S. Code § 1 et seq. (FAA)) and its
California counterpart, the California Arbitration Act (Code Civ. Proc., § 1280 et seq.

(CAA)), make arbitration agreements enforceable and indeed favor them. (See Moses H.

2 The individual condominium buyérs also bfought claime on their own behalf and
by way of a prlor order, which is not the subject of this appeal, the trial court ordered
those md1v1dual c¢laims be arbitrated.
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Cone Memorial Hosp. v. Mercury Const. (1983)460 U.S. 1,24 [103 ‘S.Ct. 927];
Broughton v. Cigna Healthplans (1999) 21 Cal.4th 1066, 1074-1075.) Hoivever, under
both the FAA and the CAA, the- question of whether a party has in fact eritered into an
arbitiation agreement is determined by reference to state-law principles governing the
formation of contraets.- (See First Options of Chicago, Inc. v. Kaplan (1995)- 514 U.S.
»938, 942 [115 .'S.Ct. 1920}, and Marsch v. Willioms (1994) 23 Cal.App.4th 250, 254-255;)
.Here, we do not believe the CC&R's Nobel recorded'represent a hinding
agreement on the part of the Association to arbitraite its cons.tfuc_tion defect claims aigainst
Nobel. In reaching this conclusion \i\(e rely on our recent holding in T reo @ Kettner
Homeowners Assn. v. Superior Court (20085 .»1 66 Cal.App.4th 1055‘; >1 066- 1_06'7 (Treo),
and the provisions of Civil Code section 1354 Although as we explam the holding in -
Treo is not directly applicable to the arbltration provisions of the CC&R's, the pr1n01ples
it discusses are helpful in determining whetheran agreement to arbitrate exists.

. Treo .

In Treo the developer of condominium project recorde,d CC&R'S which made all
disputes between the developer and the homeownere association subject to a judicial
‘reference under Code of Civil -Procedure section 6-3:8. The homeowners association sued
- the developer for construction defects ano the developer mov-e_d to have the matter

det_errhined by a referee under Code of Civil Procedure section 638. The trial court
grarited the d-evelop'er's motion and thehomeowners association filed a petition for a writ

of mandate. We issued the writ.
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Because a reference under Code of Civ_ii Precedure.section 638 effect'ively-waives _
a party's constitutional right to' a jury trial, we found that under Gréﬂon'Partners .
Superior _CQur;t (2005) 36 Cal.4th 944, 950-952 (Grafion), no agreement to such a "
reference can be found absent actuél- notice to the party to be bound and .meaningful'
reflection, (Treo, supra, 166 Cal.App.4th at pp. 1066-1067.) In Grafton the. plalntlff had
retained an accountlng firm. The ﬁrm s engagement letter requlred that, in the event of a
dispute, the pert;es,wonld;}yané\_‘{e thelr right toa jury._ The Supre‘tne»Court found this
agr"eement whs not enforceable'because the Legislature_haé not expre‘sslyAauth‘o‘riz"ed-"s'uch ~
a pre-lltlgatlon walver of the 1nv1olate rlght" to a Jury trial . as. requlred by : artlcle I
: sectlon 16 of the Cahforma Constitution. (Grafton supra 36. Cal 4th at p. 951 ) The..
court found this cqnstlt_tlthnal llmltatton on perrn1s51ble jury waivers exists because the
' right te a trial by jury is " ’teo Sacreti in'its character to he frittered away or committed to
the uncontrolled-c‘eprice of every judge Orvmag_istrate in the State.' '_’ (Id. at p. 956.) -
'Moreoner, the court noted,thett éven where a statute permits a jury waiver, the right to a
jury is "eon_sideted SO ft_lndamental that ambiguity in the statute permitting such wéivers
must be 'resolved in favor of accordmg to a litigant a Jury trial.' " (Ibid.) Importantly, the
_court in Grafton noted that the states which have permitted a.contractual jury waiver,
have imposed a number of procedural safeguards not typical in commercial law,
including requirements which place on the party seeking enforcement of a waiver the
‘burden of proving "the waiver clause was entered into knowingly and v_olun_tarily."' (/d.

at p. 956.)
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Having found that under G'raﬁon a jury waiver requires actual notice and
meaningful .reﬂection, in Treo _We found the constructive notice provided by the CC&R's
d1d not rﬁeet those standards: "The difficulty here is the manner in wlll'ich.th_e ‘contract’
'.bet.ween [the developerj and [the homeowners associatiQn]' _w_aiv’i‘ng the right to trial by
jury came-about. As we have noted, an association, with its obligations-and restrictions
.as defined in the CC&R'S, essentially spfings intqexisite'nce when there is a conveyance
by the devéloper ofa ‘separéte-.interest cbupled, with aﬁ interest in the common aréa' or
mémbership in thei. association.

"Tt is at least arguable that there is some meeting of the minds between the -
~ developer ar"1d the party to whom the first conveyance is inade. The problem, hoWever, is
that later purchasers and their suécessors, who wi}l make up almost all ass_ociatioh
membérs, effectix}gly have no choice but to éccept the CC&R's prepared by the
d.evelop'er,»including' m this case thc waiver of the right to trial by,- jury. -
| "We conclude this is not the situation the legiSlé.ture contemplated when it enaqted
section 638 t§ allow parties to waive by contract the 'inviolate! constitutional r-ight'to trial
by jury.. As Grafion éﬁggests, Legislamres when providing for the pontraptﬁal.Waiver of
that right are particula%ly (_:oncerhed-with the formalities of the proceSs and the actual .
existencé of a mutual a_gr'eemént to waive ’_[hc right.- [Citation.]

"Treating CC&R's as a contract such that they are sufficient to waive the right to
: frial by jury does not comport with the importance,-of the right y\}aived'. CC&R's are
notoriously leﬁéthy, are édhesiye in nature, are written by developefs pérha’ps years

before many owners buy, and often, as here withregard to the waiver of trial by jury, '
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cannot be modified by the _association., Further, the document is not signed by the
parties." (Treo, supra, 166 Cal. App.4th at pp.. 1066-1067.)

| In finding CC&R's were not arpermissible means of obtaining a jury waiver, we
recogrlized that i'nv Villa MilanolHome‘owners Assn. v. IL Davorge (2000) 84 Cal.App.4th |
819, 828-835 (Villa Milano), the court reached a contrary concl_usion and 4found that
because in other contexts the CC&R's had been treated_ as binding upon pnr_chasers .of

interests in common' interest developments the CC&R's could.be used to'obta-in

. agreements to arbitrate, (T reo, supra, 166 Cal App 4th- at p 1065. ) We. dechned to

B follow that aspect of Vzlla leano We noted that Vllla leano ‘Was’ de01ded before
| Gr af!@’2 ,and,,@nher,that,:_ 'T.T,rcat_lngt..;CQ&RJs a_.S;..eqmta,b.lp ,S.e_ertu.des'makCS'-po,SSlble the -
4 existence of eornrno_n interest comrhunit_tes because-they allovtf the‘.c_ontinne'd got'ernance
of 'the:COmmunity When multiple parties .owh_ the property and when s‘uch' ownership
changes over time. The very nature,, how:ever;.'of the creation of CC&R's creates a |
distance"in time and control between the parties that are bound by them. While it may be
reasonable under sueh""circums,tanees to bind ovt/ners and the assOCiation' concerning the |
governance of the commumty and the placement of restrictions on the use.of property, we
conclude the Leglslature did not intend that CC&R's be sufficient to effectlvely and |
per‘manently waive the constitutiona'l ‘right to trial by jury." (Treo, supra, 166
Cal.App.4th at p. 1067.) |
2. Arbitration Agreement
As Nobel points out, where an arbitration agreement is covered by the FAA, the

FAA- preempts any conflicting state law. (Shepard v. Edward Mackay Enterprises, Inc.
.8



(2007)A 148 Cal-.App.4th 1092, 1097-1099.) Thus Nobel argues the jury waiver provisions
i.n the California Constitution.\.)ve relied on in Treo cannot be used to adversely impact its
right to compel arbitration under the FAA. |

- We agree with Nobel that any purported agreement between it and the Association
‘would be covered by the FAA and that where the FAA apphes the California
Constitution cannot be used to treat arbitration agreements differently than other types of
agreements. HoWever, the FAA, like the CAA, only imposes arbitration on parties which
have agreed to forego resort to judicia_l remedies. 'In this regard, while it is true in Treo
we found that the CC&R‘S do not meet the particula'r requirements of the California
Constitution, our analysis in Treo of the manner in which the CC&R’S operate,.as well as -
'our furth‘er consideration of Civil Code section 1354, pe_rsuade us a developer rnay not
'obtain any contractual rights, including the right to arbitration, ny the simple expedient of
recording the CC&R's. Neither the circumstances by which the CC&R's are recorded nor -
their controlling»impact on disputes between th'Ose with an'ownershi‘p interest in or
' responsibility »for the operation of a comr‘non interes't. dEVel(')prnentgiVe rise to anjt sort of
binding agreement between developers who have recorded the CC&R's and those who
might in the future be burdened by them

a. FAA Pre—Emptzon :

Nobel notes that by their terms the CC&R's state: "Because - many of the materials
‘and products incorporated into the home are manufactured in other states, the
deyel‘opment and‘conv'cyance.of the Property evidences a transaction involving‘interstate

cornmer_ce and the Federal Arbitration-Act-(9 U.S.C. § 1, et seq.) now in effect and as it

9



may b_ehereafter amended will goverﬁ the interpretation and enforcement of the -
arbitration provisions of this Dccl'arétion.," The facts set forth in the _CC&R'S arevhardly,
matters éubject to seridﬁs dispute. Nobel's condominium projéc.t was a substantial multi-
. family housiﬂg developmént cémposed of literally hundreds of dweliing ,units, the
constructibn.df .vx./hich no doubt ri’ecessitated ﬁyriad contacts wfth and inipaéts on -
interstate commerce. Moreover, 'it can hardly be a matte’r of controversy intérstate
commerce w\as_ nvolved jn_ﬁ@n_qiqg the purchésﬁ'e,gf hundréds of individual - -

condominiums from Nobel. Thus_, the connection between the project and-,»intexjstatc;-_. o

‘commerce is manifest here and more than sufficient to support application of the FAA. -~

Inthls regardthe U ﬁited States Supreme Court's. Opinioﬁ in {Citiéens.. -B;znk.,.v_.'. S
" Alafabeo, Inc. (2003) 539 US. 52, 55-58 [123 S.CL. 2037),is controlling. Tn Citizens
Bank v. Alafabco, Inc., an Alabéma borrower gﬁfgreci into a serigs of _debtdeétructuting
.agreefnenfs with an Alabama bank. AEach of the restructuring agreefn‘eﬁts coﬁtained
arbitratibn proxizfsions. Because the ~vborro,\.)ver believed tﬁe bank ﬁad» reﬁegedj onan
agfeemen_t to provide the b,brrower with working capital, the borrower s"ued the bank,
which theﬁ moved to compel afbitfation. |

In ﬁndiﬁg a connection with interstate commerce sufficient to sﬁpport. application
of the FAA, the court fouﬁd' application of the F AA was not "defeated 'becaﬁse the
individua] debt-restmbturing transactions, taken ‘alone, did not have a -'éub’stantial effect
on interstate‘commerc;,e.' [Cité_tion.] Congréss" Commerce Clause pdwc’r 'may be
exercised i‘n.i.ndividual cases without showing any specific effect upon interstate .'

commerce' if in the aggregate the economic activity in question would represent 'a

10



general practice . . . subject to federal control.' [Citétions.] Only that general practice
need b‘ear on interstate commerce in a substantial way. '[Citations.]" (Citizens Bankv.
Alafabco, Inc., supra, 539 U.S. at pp. 56757.) '

The court found the debt-restructuring agreements not only involved interstate
commerce because of the bofrowér's substantial interstate business, but also becéuée the
restructured debt was secured by ali of the debtor's business assets, "including its
. inventory of goods assembled from out-bf-state parts and faw m‘éterials’. If the

C'omrriefce'Clause gives Congréss the po'wervto.regulate locql -b'usine'ss establishments
purchasing subst:::lnt'ial- quantitiés of goods that have moved in interstate commerce,
Katzenback v.‘Mc’Clung, 379'U.S. 294, 304-305, 85 S.Ct. 377, 132 L.Ed.2d 290 (1964), it :
necessarily reaches sﬁbs'tantial commercial loan transactions secured by such goods."
(Ciﬁzens Baﬁk v. Alafabco, Inc., supra, 539‘_U.S. atp. 58.) The court ﬁirthef found that
: "weré there any reAsidual doubt about the magnitude of the imbact on interstate commerce
cail'sed by the' particular ecénomic fransactior’xs in which the parties Were.engagéd, that
d.oubt' would dissipate upon ;onsideration of the '-general practice' those transactions |
represent. [Citation.] No elaborate éxplanatioﬁ 1s neéded to make evident the broad
impact of c_:o.m'mercj:ial lending on the natioﬁal econbmy or Congress' power to regulate
that activity pursuant to the Commerce Clause." (1d. at f)p. 58-59)
Sirﬁilarly, here it can hardly be dispﬁted Congress has the-vpower to regulate the

sale and financing of a large residential development. The financing alone, implicates the
use of' federally regulated and chartered finar_lci'al institut:ions witﬁ well-reco@iied

impacts on interstate commerce, and thus supports application of the FAA under Citizens
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Bank v. Alfabﬁc‘o, fn‘c. In this regard we note that undér the Civil Codé sectio_n 135 1,
, subdivisions (a), (j) and (k), preation of the Asssociation and its ownership of common
- areas and facilities was an integral part of the creation of the condominium project.
Application of the FAA to the transfer of property to the Association, prévénts us.
-from enforcing restrictions on the use of arbitration in construétion defect cases which the -
_-Legiélature enacted as Code of Civil Procedure .section 1298 et seq. (S.ee Shepard v.
| Edwa('d Mackay Enterpi_fises, Inc., supra, _.148._ Cal.App.4th at pp. 1.09751l101;) ",Statés :
may re.gulé}tc contracts, i}nql_u‘ding'arbitrqtiqn;él_auses, under gcngrai coilltract‘ law.
principles andthey may invalidate an arbitration clause 'wpon such grounds as-exist at -
law or in ueciu_i_t‘yv for_thc__ _re&o@é;ion éf any_cqﬁtfréc‘t.' _[Citation.] AWh‘a't Stafes may not do -is :
_deéide that‘ a cont‘r‘act.i-_s., fair enough to enforce all its b_asip termé (pric'é, service, credit),
but nof faif endugh to enforce its arBitration clause. The Act mak_e.s ahy such state policy
- unlawful ... ." (Allfeaf—Brucé T érminix C,ompanies, Inc. v. Dobson (1995) 513 U.S. 265, |
281 [115 S.Ct. 834].) The FAA also prevents us from relying on thé jury waiver.
prbviSions of the California Constitutioﬁ fo invalidaté an arbitration agreement. Those
proviéions of our Constitution would impf_operly discriminate against arbitration because
tﬁey would not necessarily invalidate other portions of an agreement which, although
lacking actual notice and méaningful reﬂectioﬁ; do th pﬁrport to waive the rightto a
jury.
- b. Cont_ract'Format-ion
However, as we have noted; state’ law does govern the question of whether an

‘agreement to arbitrate has been'made. (See Firsi Options of Chicago, Inc. v. Kaplan,
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supra, 514 U.S. at p.- 942, ar_ld Marsch v. Williams, supra, 23 Cel.App.4th at pp. 254-
2_55.) In this regard we do not believe the Legislamfe intended that the CC&R's by
themselves could be used as a means of creating any continuing contractual rights
between the developer of eommon-interest development and eiiher a homeowners
asseciation or individual homeowners with whom a develeper has no contractual
‘ relrclt_ionship.,3
The express provisioﬁs of Civil Code section 1354 state: ."(a) The‘cevenants and
' restrictions ih the declaration shall be enferceable equitable servitudes, unless
'unreasonab'le, and shell inure to the benefit of and bind all ownefs of separate interests in -
the develepment. Unless the declaration states ‘otherwise, these serx}itﬁdes may be
enforced by any owner of a separate interest or. by the association or bj/ both. (Italics
| added.) :
- "(b)-A governing document ethef than the»declaration may be enforced by the
K dssocieztion “against‘ an OWner of a separate interest or by an owner of a separate interest
against the association." (Ital.ics added.) _. |
. Our review of the CC&R's Nobel recorded revevals they afe consistenf with Civil. -
Code eection 1354 and sta;[e an intent to beneﬁt only the owners of separate units and
provide a right of enfofcement only to owners- and_tﬁe Association. Thus neither Civil

Code section 1354 nor the terms of the Associatioh‘s CC&R's express any intent to

3 We express no oplmon w1th respect to partles with whom a developer has a
contractual relationship.
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benefit Nobel in its capacity as developer of the project or pro{/ide it with any general
right to enforce the CC&R's, other than as the owner of unsold units.

Limiting enforcement of CC&R's to owners.and associations which act on behalf ‘
“ of owners is entirely consistent with the cases which have used contract principles to
interpret and enforce CC&R's. '(See e.g. Citizens for Covenant Compliance v. Anderson
(1995) 12 ‘Cal.4th 345,. A349 [CC&R‘s need not be referenced nor repeated in each
| succeedlng deed to be enforceable by other owners] Frances T v. Vzllage Green Owners |

Assn (1986) 42. Cal 3d 490, 5 12-513 [CC&R’s as contract between homeowner and

o homeowners assoc1at10n Wlth respect to 1nstallatlon of commion area hghtmg] Barrett V.

"Dawson (1998) 61 Cal App 4th 1048, 1054 [CC&R's as. contract between nelghbormg

| property owners proh1b1t1ng use of resrdentral ‘property for busmess act1v1t1es] and

- Franklin v. Marie Antoznette Condominium Owners Assn (1993) 19 Cal.App.4th 824,
k 828, 833-83‘4.) Each of those cases 1nvolved disputes either between horneowners or
betwe_en homeowners and a homeowners assoeiatiOn. As we noted in B.C.E:
Development, Inc. v. Smith (1989) 215 Cal.App.3d 1142, 1149 (B. CE) "Recent times
have seen increased development of multi-residential units which are interrelated. -
' Condominium construction introdnced the concept of common space dividers, both
vertical and horizontat. Open as well as lcorngrnunat space reserved for the cornmon use of
tract residents became- a typical benefit of developments, both in the form of
condominiums and separated dwelling unit tracts. Private internal roads and gated
entrances gave rise to the necessity of guards and maintenance personnel for the service

of all residents of the development. Regulation of the rights, inter se, of the residents.
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could be achieved, and assured, only by the adoplion of highly detailed and specific .
~ regulations, imposed on initial buyers and successors in interest alike by the use of
recorded mutual é{greemente cee [1[] ‘. e Typically,: the interest ln enforcir:Ig restrictions
will be common to most, if not all; members of the-commun'ity.' Requiring individual
landowners to shoulder the burden of enforcement litigation would be unreasonable. The
administration of the.common areas in the development is typically allocated to a
‘hOrr'1e0wners 4eissQ'ciAati0n, or to'some other entity censtituted't_o represent all of the’
' ewners. Often at the inception of the development the enforcemenl entity is ereated and .
* controlled by the developer of the project. It is:highly reasonable in these circu_m"stences
that the rep‘rese‘ntative association or other. centrall agency undertake, on behalf of all
homeowners, such litigation as may be required to enforce the CC&RS.M’
The rationale for limiting the'enfor_cemerit of CﬁC&R's to owners and

representative associations can be found in the reasons we were unwilling in Treo.to find

that CC&R's may be used as a means of waiving the right to-a jury. CC&R's are -

4 In B.C.E. we held that a developer, as the  declarant which recorded CC&R's, could
reserve the power to enforce the CC&R's, notwithstanding the fact the developer no
longer had any interest in the development. However the CC&R's we considered in
B.C.E. were recorded in 1968 and concerned a subdivision of separate parcels. The

- B.C.E. CC&R's were not subject to the current version of section 1354 or its statutory
predecessor. (See Stats. 1963, ch. 860.) Importantly, in finding that the developer could
enforce the CC&R's, we found the developer, which was attempting to enforce -
architectural restrictions, was actmg not in its own interest, but as the only logical
representative of all the property owners in the’ development (B.CE., supra, 215
‘Cal.App.4th at pp. 1149-1150.) Here, Nobel is acting solely in. its own pecuniary interest
and not as the representative of anyone with any existing interest in the development. In
~ this case the enforcement role we endorsed in B. C E is being ﬁlled by the Association
under the terms of section 1354.
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'generally', as here, édhesive and :unilateral and those bound by their terms may only have
constrnctive notice of those terms and no pontractual felatinnship with tne developer who |
dréfted the CC&R's. While, notwithstanding these considerable procedural
shortcomings, CC&R's may bea practical and necessary means of nonetheless governing
the .(.)ngoing relationship between owners of common interest developm‘enté or adjoining
property (sée Citizens for Covenant Compliance v. Anderson, supra, 12 Cal.4th‘ at pp.
360-369), no such practicality or necessity exists with respect to the rights or obligations
of developers or other t;h_ir;l_ parties. - - |
K A related rati(')nalez canbe found‘in-nisfbrié--limitationS~on'thezenfor,ceabi-lity of - -
‘ covenantn runnlng vsﬁth the land In that. regard our holding in Kélly v. Tri- Cztzes
Broadcastmg, Inc. ( 1983) 147 Cal. App 3d 666, 678- 679 (Kelly) is 1nstruct1ve In Kelly
‘we held a rental arbitration provision in a lease only bound an assignee of the 1n1t1al
“lessee while the assignee was a_tenant. We found the agreement to arbitrate in'the le_nse
was a covenant which ran with the lan.d beqau_se it cnnce_med rent and therefore was a
‘covenant_which " "touches and concerns" the land.' " (/d. at p. 679.) HoWever, we
further noted the inherent lirnitation on the enforceability of covenants running with the |
land: "This rule is;Based uiao‘n privity of es'tnté, not privity of contract. When the privity :
6f estate no ldnger exists, those Covenantn running with the land,.baseld npon thnt privity, -
are no longer enforceable. Thus the covenani to arbitrate is binding upon a ndnassurning.
~assignee only as to matters arising during the térm or period that the assigneé wads bnund'
by privity of estate. No authorifiés predict an agreemcnf to arbitrate 'conl_c-l be stretched to

require arbitration of a claim for rent due after the premises had been ab_anddned, after the
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privity of ihe estate has been broken." (/bid.; see also Melchor Investment Co. v. Rolm
Sysfems (1992) 3 Cal.Api).4th 587, 592-593.) -

The use of CC&R's as a means of providing contractual rights to parties with no
interest in or responsibility for a corhinoﬁ interest development is also problematic from
tﬁe' sfandpoiﬁt of determiﬁing what if any consideration would support such third-party
agreements. By ,theif terms the CC&R's .bind all successors, even those with whom a
- third party suc"h’ as Nobel has never had any contractual relationship and to whom Nobel

has hot provicied any consideration.d |
In light of the feregoing, we do not believe that in providing in Ci_vil Code section
: 1354'-that CC&R's be tfeated as equ'itable servifudes, the Legislature intended that
CC&R's would be -used_.to provide continuing and irrevocable contractual benefits to
entities such ae Nobel, which have no continuing interest in a development or role as a
representative of the owners of -fhe development. Thus the ’;rial cqurt did not err in

denying Nobel's motion to compel arbitration.

5 We note that under sections 1355 through 1357 and the terms of the Association's
CC&R's, the Association has the power to amend the CC&R's. Because it appears from
the record that Nobel controlled the Association until after these proceedings were
initiated, we draw no inference from the Association's failure to amend the CC&R's.
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- Order affirmed.

&U

BENKGE, Acting P. J.

WE CONCUR:
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parties in this action identified as follows and by the means designated below:
Anne L. Rauch, Esq. Clerk of the Court
Jon H. Epsten, Esq. Court of Appeal ‘
Epsten Grinnell & Howell : Fourth District, Division One
9980 Carroll Canyon Road, 2nd Floor 750 B Street, Suite 300
San Diego, CA 92131 ‘San Diego, CA 92101
Tele: .583 527-0111 :
Fax: (858

527-1531 f . (1 copy)

Attorneys for Respondent o
Villa Vicenza Homeowners Association

[ X] BY MAIL - By placing a true and correct copy of the aforementioned
document(s) in a sealed envelope, correctly addressed to the rec(if)ient(s) with
1r;ostage thereon fully prepaid at San Die%o, California, in the ordinary course of

- business. I am readily familiar with the firm’s. practice of collection and
- processing correspondence for mailing.

_ I declare under penalty of perjury under the laws of the Staté of California that the
~ foregoing is true and correct. ‘ :

'Executed on February 22,2011 at San Diego, California.

et

- Maria E. ValeyAno T
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