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IN THE SUPREME COURT

OF THE STATE OF CALIFORNIA

RANDy VALLI

Appellant

vs.

FRANKIE VALLI

Respondent

----------------_/

PETITION FOR REVIEW

After a Unanimous Published Decision By The
Second Appellate District, Division Five l

ISSUES PRESENTED AND EXPLANATION OF NEED FOR REVIEW

~ Does the record title presumption apply to property acquired by
spouses during marriage with community funds in the absence of
any independent evidence that they intended that said property be
characterized as the titled-spouse's separate property?

~ Does Fam. Code §852's requirement of a writing to change
character apply to property acquired during marriage?

~ If the asset was acquired from a third party, is the spouse who
benefitted from the transaction subject to the interspousal fiduciary
duty?

1 In re Marriage ofValli (2011) 195 Cal.AppAth 776 ["the Opinion"], attached
hereto.
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~ What showing is required to overcome the presumption of undue
influence when one spouse benefits from a transaction during
marriage?

The Los Angeles County Superior Court determined that a $3.75 million lif~

insurance policy with a cash value of$365,032 was community property because it

was acquired during marriage and the premiums were paid with community

property. Randy (the wife) appealed, arguing that the policy was her separate

property because she had been named the policy's owner.

During marriage, Randy suggested to Frankie (the husband) that they obtain

the policy when he was in the hospital suffering from a heart condition. Neither

party presented evidence other than the fact that Randy was named the owner of

the policy that Frankie intended to make a gift of either the policy itself or its cash

value, which accumulated rapidly during marriage. The only evidence presented

about the acq:uisition of the policy was that Frankie agreed with Randy's

suggestion to obtain life insurance because he had no plans on separating from

Randy and wanted to take care of her and their children ifhe were to die.

The Court of Appeal reversed the Superior Court on a straight presuinption-

of-title rationale. It held:

2
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•

•

• Because Randy was named the owner of the policy, Frankie
had the burden to prove by clear and convincing evidence that
Randy is not the sole owner of the policy.

• Because the policy was originally acquired in Randy's name
alone, the community property presumption did not apply.

• Because the parties acquired the policy from a third party (the
insurance company), Randy owed no fiduciary duty to Frankie

. in connection with the transaction.

• .Because the policy was acquired from a third party, the
protections of Fam. Code §852 did not apply, and therefore the
policy's substantial cash value was her separate property all of

. the premium payments made with community funds during
marriage were gifts to her.

• The presumption of undue influence did not arise, even though
Randy would receive a substantial asset which was acquired
with community funds without payment of any consideration to
Frankie.

• Frankie had the burden to prove undue influence, rather than
requiring Randy to rebut the presumption that she acquired title
to the policy by undue influence.

This opinion resulted from confusion as to the relationship between the

Evidence Code section 662 title presumption and the common law presumption of

undue influence that arises whenever one spouse gains an advantage over the other

spouse in a transaction involving community property. The opinion undermines the

fiduciary duty between spouses by relying on record title rather than the

3
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•
community property presumption and putting the burden on the disadvantaged

spouse to prove undue influence rather than on the benefitting spouse to rebut it.

INTRODUCTION

Review is important to secure uniformity of decision and to settle an

important question of law that can adversely impact spouses who do not have

control over the family finances. (Calif. Rules of Ct., rule 8.500(b)(1). ) As will be

discussed in more detail below, the appellate courts disagree as to the effect to give

title when characterizing property between spouses in marital dissolution actions.

Although the trial court properly found that the life insurance policy was

community property because it was acquired during marriage with community

funds, ~he Second District panel reversed on a straight presumption-of-title

rationale. It held that regardless of the lack of any writing transmuting the property

• from community into Randy's separate property, the mere act of taking title in her

name removed it from the community property presumption and the protections of

Family Code section 852, resulting in an unintended gift from Frankie to Randy of

$365,032 in cash value, plus $3.75 million dollars in death benefit proceeds that

Frankie intended would be used for his children's support and protection.

4
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All whole life insurance policies are acquired with one party or the other as

the named owner. Dozens ofpublished opinions have characterized such policies

as community property based upon the acquisition of the policy during marriage or

the use of community funds to pay the premiums. This is the first published

opinion to hold that, regardless of the policy's community attributes and the

• application ofthe community property presumption, such a policy is the separate

property of the spouse designated as its owner.

•

•

If this case stands, hundreds of thousands of California spouses will get a

nasty surprise when they learn that that the policies on which community property

has been paying the premiums for years are, in fact, the named owner's separate

property. This opinion affects far more than life insurance policies. Pension plans

and other retirement accounts are always held in the name of the employee spouse.

Under this opinion, such assets are now the separate property of the employee

spouse, even if all of the benefits were earned during marriage. Houses and cars

may be held in the name of one spouse because the other spouse has poor credit

and the parties could not qualify for a loan to acquire the asset if they bought it

jointly. Those houses and cars are now separate property if this opinion is allowed

to stand. '

5
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The opinion also takes away the interspousal fiduciary duty in any marital

transaction that is between one spouse and a third party. Since property purchased

during marriage is almost always acquired from a third party, this case carves a

huge hole in marital fiduciary obligations by exempting all property originally

acquired by one spouse from a third party during marriage with community funds.

• Case law has been consistent that, under Family Code section 852, a writing

which expresses a clear intent to transmute is required to change the character of

property. (See, e.g., Estate ofMacDonald (1990) 51 Ca1.3d 262, In re Marriage of

Benson (2005) 36 Ca1.4th 1096, In re Marriage ofBarneson (1999) 69

Cal.App.4th 583.) By holding that section 852's writing requirement does not

apply to assets acquired from third parties, community funds used to acquire a new

asset are suddenly transmuted into separate property (a new asset titled in one

spouse's name). This creates" a major exception in the otherwise strict requirements

for a writing "in which the adversely affected spouse expresses a clear

• understanding that the document changes the character or ownership of specific

property." (In re Marriage ofBenson, supra, 36 Ca1.4th at pp. 1106-1107.)

Pursuant to this opinion, a self-serving spouse can create separate property out of

community funds by arranging for newly acquired property to be titled in his or her

name. This cannot be what this Court intended.

6
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•

SUMMARY OF THE FACTS

Eighteen months prior to separation, Frankie acquired the $3.75 million life

insurance policy insuring his life. (RT 181:15-20; RT 244:15-17 & 293:4-11; JA

20-24 & 56:7-10.) Randy testified that they talked about it while Frankie was in the

hospital with heart problems and agreed to obtain a life insurance policy "to protect

[her] future." (RT 728: 18-22 & 729:4-9.) She testified that Frankie told her that he

was "going to make [her] the owner.;' (RT 728:23-28.)

When Frankie obtained the policy, he had no plans to separate from Randy.

(RT 181 :21-23.) He had medical problems and wanted to be certain that his family

would be taken care of and his children could go to college. (RT 181 :24-182:2.)

The purpose of the policy was to provide financial security for them when he died.

. (JA 56:9-10.) As Randy put it: "[The purpose was] to prepare for my future in case

something did happen to Frankie." (RT 729:4-9.) There was no evidence of any

agreement or understanding as to the policy's character. Its cash value of the policy

as of September 12,2008, was $365,032. (RT 245:12-18.) It named Randy as "the

owner." (RT 247:24-248:1.)

Barry Siegel had been the business manager for Frankie Valli and The Four

Seasons since 1994. (RT 289:10-25.) His office made the premium payments on

the policy. Between March 7, 2003, when the first premium payment was made

and December 3,2008, $512,675.75 in payments were made on it. (RT 29-1 :5-

7
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292:5 & 293:9-12; Trial Exhibit 52 [JA 155-158].) Randy never offered to

contribute to the cost of the premiums on the policy. Frankie paid them all. (RT

188: 13-20.)

The parties offered little testimony about the policy. Frankie testified that he

did not want Randy to be the beneficiary of a policy on his life after separation

• because he wanted the death benefits to go to his children. (RT 188:3-12.) He

testified that he had established a child support trust to secure his child support

obligation. (RT 866.) He was concerned about the estate taxes his children will

have to pay upon his death. He would like them to be able to keep the Four

Seasons music catalog intact as itwould be a source of income for them. The

insurance that he obtained was part of the plan to help keep the catalog in the

family after his death. (RT 184:28-185:11.) Randy admitted that she had paid

Frankie nothing to be listed as the owner of the policy. (RT 450.)

At one point, the Court assumed that because Frankie purchased the policy

• during marriage, it was community property and asked if everyone agreed. (RT

450:22-451 :3.) Randy's attorney replied: "depending on how the evidence goes, it

may be separate property, depending on the reasons why - that he acquired the

policy and put her name on it." (RT 451 :4-8.)

Randy offered no evidence as to why she was listed as the owner rather than

just the beneficiary. She offered no testimony of any substance as to their

8
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discussions, her actions, or anything related to the acquisition beyond that it was a

joint decision and that: "[The purpose for obtaining the policy was] to

[protect/prepare for] my future in case something did happen to Frankie." (RT

728:5-729:9.) She also presented no evidence that Frankie understood that by

naming her the policy owner, he was making a gift to her ofpolicy's substantial

• cash value that rapidly accumulated and its death benefits.

The Trial Court applied the community property presumption and held that

the policy was a community asset, awarded it to Frankie and ordered him to

reimburse Randy for half of its cash value. The Court of Appeal reversed in a

published opinion. No request for rehearing was made in the Court ofAppeal.

1.
LIFE INSURANCE POLICIES ACQUIRED DURING MARRIAGE WITH

COMMUNITY PROPERTY FUNDS ARE COMMUNITY PROPERTY

The Court ofAppeal held that the character of an insurance policy acquired

• and paid for during marriage with community funds is determined by the act of

designating one of the spouses as the "owner." The first and; most obvious problem

with this holding is that it is simply incorrect as a matter of black letter law; this

issue has been settled in California for probably a hundred years. As stated in

Mundt v. Connecticut General Life Ins. Co. (1939) 35 Cal.App.2d 416,421:

• 9
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"From the leading case of New York Life Ins. Co. v. Bank ofItaly, 60
Cal.App. 602,214 P. 61, through the many intervening cases, down to
Travelers' Ins. Co. v. Fancher, 219 Cal. 351, 26 P.2d 482, the only
test applied to this problem has been whether the premiums (on a
policy issued on the life of a husband after coverture) are paid entirely
from community funds. If so, the policy becomes a community
asset. ..."

Witkin succinctly states:

[§ 47] Whole Life Insurance.

(1) General Rule. Where the premiums on a spouse's life
insurance policy are paid with community funds, the chose in action
represented by the policy is community property. (See Blethen v.
Pacific Mut. Life Ins. Co. ofCalif. (1926) 198C. 91, 99, 243 P. 431;
Tyre v. Aetna Life Ins. Co. (1960) 54 C.2d 399, 402; 6 C.R. 13, 353
P'2d725, infra, §141;New York Life Ins. Co. v. Bank ofItaly (1923)
60 C.A. 602, 605, 214 P. 61; Mundt v. Connecticut General Life Ins.
Co. (1939) 35 C.A.2d 416, 421, 95 P.2d 966; Bazzell v. Endriss
(1940) 41 C.A.2d 463, 465, 107 P.2d 49; Estate of Wedemeyer
(1952) 109 C.A.2d 67, 71, 240 P.2d 8; Fidelity & Cas. Co. ofNew
Yorkv. Mahoney (1945) 71 C.A.2d 65,69,161 P.2d 944, infra, §113
[must show that premium was paid with community funds];
O'Connor v. Travelers Ins. Co. (1959) 169 C.A.2d 763, 765, 337
P.2d 893 [same]; Estate ofMendenhall (1960) 182 C.A.2d 441, 444,
6 C.R. 45; Polk v. Polk (1964) 228 C.A.2d 763, 781, 39 C.R. 824;
Patillo v. Norris (1976) 65 C.A.3d 209, 217, 135 C.R. 210; 18
Pacific L. J. 969; 54 A.L.RAth 1203 [valuation]; Rutter Group, 2
Family Law §8:331.)

(2) Distinction:· Spouse as Beneficiary. If the spouse is the
beneficiary of the insured spouse's policy, this is a gift of community
property to the beneficiary spouse. At the death of the insured

10
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spouse, the proceeds vest in the beneficiary spouse as his or her
separate property. (Estate ofMiller (1937) 23 C.A.2d 16, 18, 71 P.2d
1117; Shaw v. Board ofAdministration, State Employees' Retirement
System (1952) 109 C.A.2d 770, 774,241 P.2d 635.)2

(11 Witkin, Summary 10th (2005) Comm.Prop, §47, p.578 (emphasis added).)

Cal.Jur.3d concurs: "A policy of insurance on a spouse's life is community

• property where the premiums have been paid with community funds." (39A Cal.

Jur. 3d Insurance Contracts (2010) §367.)

Bassett, California Community Property Law §5:44 (2010 ed.) states:

"Under California community property law a life insurance policy purchased with

community funds is an asset of the community. Life insurance paid for by an

employer as a benefit of employment is community property."

Literally dozens ofpublished opinions have flatly held that "(a) policy of

insurance on the husband's life is community property when the premiums have

been paid with community funds." (Tyre v. Aetna Life Ins. Co, supra, 54 Cal.2d at

• p. 402; see also, In re Marriage ofElfmont (1995) 9 Ca1.4th 1026, 1039 (1. George

concurring and dissenting), Life Ins. Co. ofNorth America v. Cassidy (1984) 35

Ca1.3d 599, 605; McBride v. McBride (1936) 11 Cal.App.2d 521, 523-524; Estate

ofFay (1952) 109 Cal.App.2d 329,333; In re Sears' Estate (1960) 182 Cal.App.2d

2 This is actually an important, albeit unrelated point, namely that the gift of policy
benefits, if any, takes place upon the death of the insured, not upon the acquisition
of the policy. .

• 11
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•

525,530-531; Dixon Lumber Co. v. Peacock (1933) 217 Cal. 415, 418; Estate of

Fay, (1952) 109 Cal.App.2d 329,333; Estate ofSears (1960) 182 Cal.App.2d 525,

530; Field v. Bank ofAmerica (1950) 100 Cal.App.2d 311,314-315; Johnston v.

Johnston (1951) 106 Cal.App.2d 775,779; Polkv. Polk (1964) 228 Cal.App.2d

763, 781; and Estate ofBaratta-Lorton v. C.IR. (1985) T.C. Memo. 1985-72, 1985

WL 14707.)

In each of these cases, one spouse or the other was the named owner of the

policy; however, that did not control its character. Rather, the factors that

determined character were: 1) when was the policy acquired, and 2) who made the

premium payments. In other words, if the policy was acquired during marriage and

the community made the payments, then the policy was community property -

period. Notwithstanding this unbroken line of cases, the Court of Appeal held that

it does not matter that the community acquired and made the payments on the

policy - all that matters is who was designated its "owner."

All will agree that spouses designate a policy owner for many reasons,

probably none of which relate to its character in the event of a divorce. At page 18

of her opening brief, Randy stated:

"It can be inferred that [designating Randy as the owner] was also
done for estate planning purposes as is often the case whet?- one spouse
is made the owner of an insurance policy as part of the estate plan of
the other spouse."

12
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In spite of one spouse's being named as owner for a totally unrelated

purpose orfor no particular reason at all, the Opinion held that whichever spouse

happens to be so named is also the policy's absolute owner for all purposes,

including characterization upon divorce. That will be an unpleasant surprise to

half of the California spouses who believe that such policies are community

property and represents a dramatic 180-degree departure from a hundred years of

California law.

II.
THE OPINION ERODES THE COMMUNITY PROPERTY PRESUMPTION

"When life insurance premiums are paid with community property funds, the

resulting policy is an asset of the community. [Citations.]" (Life Ins. Co. ofNorth

America v. Cassidy, supra, 35 Ca1.3d 599, 605.) Community property is defined as

"all property" which is acquired by "a married person" during marriage, "[e]xcept

as otherwise provided by statute." (Fam. Code §760.) The definition includes

property acquired during marriage by one spouse acting alone and in one spouse's

sole name, unless another statute characterizes it as separate property.

In dissolution actions, the party claiming that the property is separate always

bears the burden ofproof to overcome the community property presumption and

establish by a preponderance of evidence that an asset acquired during marriage is

13
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•

It

I

not community property. (Marriage ofEttefagh (2007) 150 Cal.App.4th 1578,

1584.) Because Frankie acquired the policy during marriage with community

funds, it falls within the definition of community property. (Fam. Code §760.)

Nevertheless, the trial court held that it was Randy's separate property simply

because he designated her as its owner. How did this happen?

Relying on Marriage ofBrooks & Robinson (2008) 169 Cal.App.4th 176,

186-187 ["Brooks"], the Opinion held" 'the act of taking title to property in the

name of one spouse during marriage with the consent of the other spouse

effectively removes that property from the general community property

presumption. 'In that situation, the property is presumably the separate property of

the spouse in whose name title is taken. [Citations.]' " (Opinion, p.783.) And, that

presumption can only be rebutted by clear and convincing proof. (Ibid.)3

Brooks is a model for the axiom that bad facts make bad law. The trial court
in Brooks was addressing the issue of whether a third party (a business that
purchased distressed properties) which bought a residence titled in the name of one
of the spouses was a bona fide purchaser for value. The case did not deal with
whether the title property presumption trumps the fiduciary duties between spouses
and the marital presumptions. The Brooks court acknowledged that the form of
title presumption does not apply in a dispute between spouses regarding the
character to property where one has received an unfair advantage over the other.
The husband, who was in pro per, never argued that wife's acquisition of title in
her name was due to any undue influence. (Id., 169 Cal.App.4that p.190, fn.8. )
But Brooks is now being cited for the unfortunate proposition that the title
presumption will prevail over the laws relating to transmutation and fiduciary duty.
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Suddenly, instead of the presumption being that property acquired during

marriage is community as provided by Family Code section 760, if the property is

acquired in one spouse's name, as insurance policies usually are, the presumption

is flipped and the asset is presumed to b~ separate property, requiring the non-titled

spouse to present clear and convincing evidence to the contrary to bring it back

• into the community property fold. This conflicts with virtually all published

marital property cases in the last 150 years of Califomia history and is simply

wrong.

The community property presumption applies to all property acquired during

marriage and shifts the burden to the party claiming it separate to prove it by a

preponderance of evidence. That is its purpose. (Fam. Code §760; Meyer v. Kinzer

and Wife (1859) 12 Cal. 247; In re Marriage ofBaragry (1977) 73 Cal.App.3d

444,448 [""Property acquired during a legal marriage is strongly presumed to be

community property. [Citations.] That presumption is fun5iamental to the

community property system..."].) Yet, the Opinion established a major exception,

holding that the community property presumption does not apply to assets acquired

in one spouse's name during marriage. That cannot stand.

• 15
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III.
THE FORM OF TITLE PRESUMPTION SHOULD

NOT APPLY IN MARITAL CASES

The Opinion relied on the form of title presumption in Evidence Code

section 662 to hold that the policy was Randy's separate property. Evidence Code

section 662 states:

The owner of the legal title to property is presumed to be the owner of
the full beneficial title. This presumption may be rebutted only by
clear and convincing proof.

In marital situations, that presumption will invariably conflict with the

presumption ofundue influence because the spouse in whose name the property is

taken will usually have benefited in comparison to the other spouse. "Generally, a

fiduciary obtains an advantage ifhis position is improved, he obtains a favorable

opportunity, or he otherwise gains, benefits, or profits." (In re Marriage ofLange

(2002) 102 Cal.App.4th 360, 364 ["Lange"].)
,

There is no doubt that Randy benefited from the acquisition of this policy.

Per the Opinion, she receives $365,032 iIi cash value plus $3.75 million in death

benefit proceeds despite having almost no insurable interest on Frankie. The

presumption of undue influence arises without any showing of"actual fraud, deceit

or coercion" (In re Marriage ofMathews (2005) 133 Cal.App.4th at pp. 629-630.);

16
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thus, in this case it was presumed by operation of law and Frankie should not have

had to prove undue influence.

It is well established that the form of title presumption is inapplicable in a

dispute between spouses when the application of that presumption conflicts with

the more specific presumption ofundue influence. (In re Marriage ofHaines

(1995) 33 Cal.AppAth 277,296 ["Haines "]; Marriage ofDelaney (2003) 111

Cal.AppAth 991,997-998.) Haines found that the form of title presumption and

the presumption of undue influence "are in irreconcilable conflict" (Haines, at

p.296) and that the undue influence trumps the title presumption based on strong

policy considerations of preventing overreaching by spouses. Thus, Randy

"properly should have borne the burden of rebutting the presumption of undue

influence... (t)o demonstrate the advantage was not gained in violation of the

confidential relation between marital partners ...." (Ibid.)

Evidence Code section 662 places the burden of proof on the party disputing

record title to show by clear and convincing evidence that the holder of legal title is

not the owner of full beneficial title. Until that showing is made, a court is required

to assume that the record owner is the full beneficial owner. Like all presumptions,

once proof of the basic fact is made, a court is required "to assume the existence of

the presumed fact 'unless and until evidence is introduced which would support a
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finding of its nonexistence.... '" (Haines, at pp.296-297, quoting Evid. Code

§604.)

The undue influence presumption,· on the other hand, places the burden of

proofon a spouse who receives an unfair advantage over the other spouse in a

transaction to show that there was no breach of fiduciary duty. (Haines, at p.296.)

It "The presumption that the advantage was gained by the exercise of undue

influence continues until it is dispelled." (Ibid.) The two presumptions conflict.

The same set of facts cannot lead to dueling presumptions. Both parties cannot

have the burden ofproof on a single issue. A court cannot be required to assume

the existence of two presumed facts which are mutually exclusive of the other. In

resolving the conflict, Haines noted "that where two presumptions are in conflict,

the more specific presumption will control over the more general one. [Citation.]"

(Id. at p.301.) The Court concluded that:

[A]pplication of section 662 is improper when it is in conflict with the
presumption of undue influence that emanates from former section
5103, subdivision (b) (Fam. Code §721(b)). Any other result would
abrogate the protections afforded to married persons and denigrate the
public policy of the state that seeks to promote and protect the vital
institution of marriage. (Id. at p.302.)

This was reiterated in Marriage ofFossum, supra, 192 Cal.AppAth at p.345:

"[T]he form of title presumption simply does not apply in cases in
which it conflicts with the presumption that one spouse has exerted
undue influence over the other."

• 18
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Haines noted that the form of title presumption is "cpncemed primarily with

the stability of titles, which obviously is an important legal concept that protects

parties to a real property transaction, as well as creditors." (Id. at p.294.) The

stability of title is less of a concern when the issue is how to characterize property

in a marital dissolution action between spouses, where the rights of a third party

• bonafide purchaser or creditor is not involved. (Id., 294-295.)

The recent case ofStarr v. Starr (2010) 189 Cal. App. 4th 277, carefully

analyzed these competing presumptions, as follows:

The Haines court quoted Brison v. Brison (1888) 75 Cal. 525, 529
(Brison 1) for the proposition that when a spouse gained an ~dvantage

from a transaction with the other spouse, "'[t]he law, from
considerations of public policy, presumes such transactions to have
been induced by undue influence. ,,, (Haines, supra, 33 C'al.AppAth at
p. 293.) When that presumption arose, it trumped the competing
presumption created by Evidence Code section 662. (Id., at pp. 297,
299-301.) Therefore, the husband had to show that the deed "'was
freely and voluntarily made, and with a full knowledge of all the facts,
and with a complete understanding, of the effect of the transfer. '" (Id.
at p. 282. Emphasis added.)

The Opinion acknowledged this general rule, but then proceeded to carve

out an enormous exceptio~ by holding that because the policy was acquired from a
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broker, "Randy could not have owed a fiduciary duty to Frankie in a transaction in

which she did not participate." (Opinion, p.786.)4

The problem with this logic is that almost any time an asset is purchased

during marriage, it is from a third party. Also, Frankie did not suddenly decide to

purchase a life insurance policy -- Randy requested that he acquire one. (RT 728:5-

• 22.) He acquired it as a result of her request. Yet, somehow, because he purchased

it from a third party, Randy is completely exempted from fiduciary duty and the

resulting presumption of undue influence.

The Opinion held that because Randy did not participate in the final stage of

acquiring the policy fiduciary duty was not implicated. That is simply wrong. The

acquisition was the result of one continuous transaction that started with her

request. She benefited from the transaction. That triggered the presumption of

undue influence that trumped the presumption-of-title. Evidence Code section 662

did not control the outcome, and should have had no role in the process. The

• Opinion creates confusion by suggesting that it should control.

4The Opinion also left open the very real question of whether Family Code section
721 applies to transactions during marriage with third parties. By suggesting that
this is a viable argument,. the Opinion invites others to argue that somehow marital
transactions are exempt from fiduciary duty if they involve third parties. (See
discussion in section IV. C., below.)
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IV.
THE OPINION CONFLICTS WITH EXISTING LAW BY
PUTTING THE BURDEN ON FRANKIE TO ESTABLISH

UNDUE INFLUENCE RATHER THAN ON RANDY TO REBUT IT

Frankie raised the breach of fiduciary duty argument at trial in response to

Randy's form of title argument. He argued that a presumption ofundue influence

would arise if the policy were characterized as Randy's separate property because

she did not pay any consideration for her sole ownership of the policy, which had

been purchased with community funds. Frankie argued that the form of title

presumption was trumped by the undue influence presumption. (RT 961 :2-11.) The

Trial Court agreed, but the Court of Appeal did not.

A. The Presumption of Undue Influence Arose by Operation of Law:

The "confidential relationship [between spouses] imposes a duty of the

highest good faith and fair dealing on each spouse, and neither shall take any unfair

advantage of the other." (Fam. Code §721(b).)

The word 'advantage,' in this context, plainly does not mean
merely that a gain or benefit has been obtained. Taking
'advantage of another' necessarily connotes an unfair
advantage, not merely a gain or benefit obtained in a mutual
exchange. * * * Cases. . . involving property transfers without
consideration, necessarily raise a presumption of undue
influence, because one spouse obtains a benefit at the expense
of the other, who receives nothing in return. The advantage
obtained in these cases, too, may be reasonably characterized as
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a species of unfair advantage. (Marriage of Burkle (B'urkle II)
(2006) 139 Cal.App.4th 712, 731 (emphasis added) ["Burkle"].)

Lange, supra, 102 Cal.App.4th at p.364, broadly defmed the type of benefit that

triggers the presumption of undue influence:

[A] fiduciary obtains an advantage if his position is improved, he
obtains a favorable opportunity, or he otherwise gains, benefits, or
profits. [Citation.] The burden of dispelling the presumption of undue
influence rests upon the spouse who obtained an advantage or benefit
from the transaction.

Randy was defmitely advantaged to Frankie's detriment.

~ She requested that he buy the policy. (RT 728:5-22.)

~ He purchased it with community funds. (JA 875; RT351:12-15)

~ The premiums were paid on the policy with community funds through
the date of separation. (JAI55; RT 291 :9-26.)

~ Between March 7, 2003, when the first premium payment was made
and December 3,2008, $512,675.75 in payments were made on it.
(RT 291:5-292:5,293:9-12; Trial Exhibit 52 [JAI55-158].)

~ The policy had a cash value of$365,032. (JA 875.)

~ Randy gave Frankie no consideration for the policy to be
characterized as her separate property. (RT 450:10-15.)

~ Randy will receive $3.75 million in death benefits on Frankie's life
with virtually no insurable interest.5

5 Frankie has provided a child support trust and Randy's spousal support is only
$5,000 per month.
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Despite this, the Opinion states: "No such advantage was obtained here."

(Opinion, p.786.) In other words, the Opinion found that Randy did not benefit and

thus the presumption of undue influence was not triggered. This is contrary to

Lange and other cases which have defined "unfair advantage" broadly.

Since, under the Opinion, Randy receives an unfair advantage by having the

• policy deemed to be her separate property even though it was acquired with

community funds, the presumption of undue influence arose. She had to rebut that

presumption or see the policy characterized as community. Once the undue

influence presumption arose, the case should have been analyzed solely under the

undue influence presumption. The form ·of title presumption should nave been

disregarded.

•

•

B. Randy Failed to Rebut the Presumption of Undue Influence:

"When a presumption of undue influence applies to a transaction, the,
spouse who was advantaged by the transaction must establish that the
disadvantaged spouse's action 'was freely and voluntarily made, with
full knowledge of all the facts, and with a complete understanding of
the effect of the transaction." (Burkle, supra, 139 Cal.App.4th at p.
738-739.)

This is important. Since Randy was the. advantaged spouse, to overcome the

presumption ofundue influence it was her burden to establish:

1) The transaction was freely and voluntarily made;
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2) With a full knowledge of all the facts; and

3) With a complete understanding of the effect of the transfer.

She arguably proved that the transaction was free and voluntary. However,

she offered no evidence to establish that Frankie had "full knowledge of the facts"

and a "complete understanding" that by naming her the owner he was making a

• gift to her for all purposes of 100% of the premiums, the cash value, and death

benefits. (See Burkle, supra, 139 Cal.AppAth at p. 738-739; Marriage ofLund

(2009) 174 Cal.AppAth 40, 55; Marriage ofFossum, supra, 192 Cal.AppAth at

p.344; etc.)

There is absolutely no evidence in the record that Randy or anyone else

explained to Frankie the significance of naming Randy as the owner of the policy.

There is absolutely no evidence that he (or anyone else) understood that naming

Randy as the "owner" was effectuating a transmutation of the policy from

community property (as provided for in an unbroken line of cases going back

• almost 100 years) to her separate property, along with 100% of all premium

payments thereafter made with community property.

Since Randy benefited, it was her burden to overcome the presumption of

undue influence which arose as a matter of law. The Opinion, however, put the

burden on Frankie to prove undue influence. It held: "There is not substantial

evidence of undue influence." (Opinion, pp.786, 786-787.) In other words, Frankie
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had to prove it. That is not the test. Undue influence was presumed. It was

Randy's burden to rebut that presumption and she did not do so. The Opinion

places the burden on the wrong party. It is contrary to every published opinion

discussing the presumption of undue influence. Since Randy offered no evidence

as to points (2) and (3), how could she overcome the presumption? She couldn't-

• and didn't. The Opinion has greatly muddied the law.

C. Fiduciary Duty Applies to All Transactions During Marriage:

Randy argued that the presumption ofundue influence could not have arisen

because she owed no fiduciary duty to Frankie in taking ownership of the policy.

Citing Family Code section 721, Randy claimed that the fiduciary duty which

spouses owe each oth~r only applies "in transactions between themselves." (AOB

13.) Randy stated: "This was not a transaction 'between' Frankie and Randy. It

was a transaction with a third party...." (Id.) Accordingly, she argued, the undue

• influence never came into play, so the form oftitle presumption should be allowed

to operate. (AOB13-14.)

The Opinion did not resolve whether the duty applied, finding instead that

Randy prevailed whether it did or not. (Opinion, p.786.) This is unfortunate

because by leaving this question unresolved, the Opinion invites more litigation

over the question.
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The answer is that fiduciary duty applies to all dealings between spouses, or

between one of them and a third party, concerning property. Family Code section

721 provides:

(a) Subject to subdivision (b), either husband or wife may enter'
into any transaction with the other, or with. any other person,
respecting property, which either might ifunmarried.

(b) Except as provided in Sections 143, 144, 146, 16040, and
16047 of the Probate Code, in transactions between themselves, a
husband and wife are subject to the general rules governing fiduciary
relationships which control the actions of pers<?ns occupying
confidential relations with each other. This confidential relationship
imposes a duty of the highest good faith and fair dealing on each
spouse, and neither shall take any unfair advantage of the other. This
confidential relationship is a fiduciary relationship subject to the same
rights and duties of nonmarital business partners, as provided in
Sections 16403, 16404, and 16503 of the Corporations Code,
including, but not limited to, the following:

***
(3) Accounting to the spouse, and holding as a trustee, any

benefit or profit derived from any transaction by one spouse without
the consent of the other spouse which concerns the community
property. (Fam. Code §721 (emphasis added).)

Randy is incorrect in asserting that the fiduciary duty only applies to

contractual agreements 'between spouses. If her position were correct, there would

be no breach of fiduciary duty if a spouse sold a community asset to a third party

without the consent of the other spouse, since it was not a "transaction between
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spouses." (See, contra, Fam. Code §1102(a) - requiring joinder of both spouses in

the sale of community real estate).

The last sentence ofFam. Code §721(b) "is clear, prohibiting either spouse

from taking 'any unfair advantage of the other.'" (Burkle, supra, 139 Cal.App.4th at

p. 730.) The fiduciary duty applies not only to interspousal transactions, but any

• time a spouse deals with community property, even ifhe or she acts alone. For

example, Family Code section 721, subdivision (b)(3) provides that a spouse may

not profit from "any transaction by one spouse without the consent of the other

spouse" concerning community property. If the fiduciary duty were limited to

contracts between spouses, there would be no need for a spouse to disgorge profits

made in a "transaction by one spouse." The fiduciary duty also extends to a

spouse's management and control of community property, even if that spouse acts

alone. (Fam. Code §1100(e).)

Although Fam. Code section 721 does not define the word "transaction," it

• should be given a broad meaning consistent with the protections afforded spouses

by the fiduciary duty. "Transaction" has been defined broadly in other contexts.

For example, Probate Code section 1870 defines "transaction" for purposes of a

conservatorship as including "making a contract, sale, transfer, or conveyance,

incurring a debt or encumbering property, making a gift, delegating a power, and

waiving a right." As a further example, "Webster's Seventh New Collegiate
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Dictionary defmes a 'transaction' as an 'act,' and a 'fact' as 'a thing done."

(Nelson v. Municipal Court (1972) 28 Cal.App.3d 889, 892, fnA (dealing with

transactional immunity).)

The word "transaction" as used in Family Code section 721 is not limited to

contracts between spouses. It includes any fact or dealing between spouses, or any

• conduct by either of them, concerning their property. The acquisition of the

insurance policy in this case qualifies as a transaction between spouses. Randy

asked Frankie to take out the policy and she participated in the acquisition of the

policy by discussirig it with Frankie and their business manager. (RT 728:5-22.)

Frankie did not obtain the policy unilaterally without Randy's knowledge or

participation. The policy was her idea and she participated in the process of

obtaining it. Her conversations with Frankie about the policy, when Frankie was in

the hospital, obviously worried, under stress and very vulnerable, were dealings

between spouses regarding the acquisition of property. Randy was the one who

• stood to gain from the policy. Had she not asked Frankie to take out the policy, it

might never have been obtained. Frankie's testimony that he put the policy in

Randy's name, trusting that she would use the proceeds of the policy for the

support of their children, demonstrates that he was relying on their confidential

relationship in obtaining the policy.
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The fact that Frankie used community funds to acquire the policy in Randy's

name is further evidence that the transaction resulted from the trust and confidence

imposed by the marital relationship. The parties were married to each other when

he purchased the policy, with no plans of separation. The parties occupied a

confidential relationship that imposed a duty on each of them not to take advantage

• of the other. The acquisition of the policy was part ofa seamless transaction that

began with Randy's request. The facts are sufficient to constitute a "transaction

between spouses" for purposes of Family Code section 721.

The argument that spouses are not subject to fiduciary duty vis-a-vis each

other in their dealings with third parties is a dangerous one with the potential to

destabilize the growing body of law regarding interspousal duties. As discussed

above, fiduciary duty applies in transactions between Frankie and third parties

involving Randy - especially when she initiated the transaction. To hold that it

doesn't, as the Opinion does, not only conflicts with existing law, but creates a

• huge new loophole though which fiduciary obligations between spouses will be

eroded.
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v.
ACQUIRING AN ASSET DURING MARRIAGE WITH COMMUNITY

·PROPERTY IN ONE SPOUSE'S NAME IS A TRANSMUTATION
TRIGGERING FAM. CODE §852

The policy was acquired during marriage and paid for with community

earnings, and after separation with Frankie's separate earnings. It was thus

presumably community property. Although she denied doing so, Randy really

claimed that this community property asset became, i.e., was "transmuted" into,

her separate property by the act of her name being entered by the agent in the blank

on the application for "policy owner." Relying on Brooks, supra, the Opinion held

that the initial acquisition of property from a third party does not constitute a

transmutation.

"'A "transmutation" is an interspousal transaction or agreement that
works to change the character of property the parties' already own. By
contrast, the initial acquisition of property from a third person does
not constitute a transmutation and thus is not subject to the [Family
Code section 852, subdivision (a)] transmutation requirements.
[citation].'" (Opinion, at p.783.)

Thus, both Brooks and Valli hold that the writing requirement in Family Code

section 852 for interspousal transactions which change the character ofproperty

does not apply to initial acquisitions. (Opinion, p.787; Brooks, supra, 169

Cal.AppAth at p.191.)
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The Brooks decision has been criticized by several legal commentators.

(See, e.g., Gray & Wagner, Complex Issues in California Family Law (2009 ed.),

§J6.11, pp.J6-68 to J6-75; Attorney's BriefCase California Family Law, FL2010.1,

card CmPr 929).) It is respectfully submitted that the Brooks decision is incorrect

in excluding assets acquired from third parties during marriage in one spouse's

• name from the definition of transmutation.

Pursuant to Brooks, an asset that is undeniably community, such as a life

insurance policy acquired during marriage with community funds, becomes the

separate property of one of the spouses based upon a decision to list one rather than

the other as the policy owner. Insurance policies will typically be owned by one

spouse or the other, often unbeknownst to the parties when they acquire it. That

decision is often made by the insurance agent completing the application form.

Does this mean that they are determining its character in the event of dissolution of

marriage? This is an important point. As Randy argued below:

•

•

[A] life insurance policy is not the same as a house, a business, or
other traditional assets. Unlike those assets, which are meant to be
utilized during life, a life insurance·policy is meant to be utilized after
the insured's death. Consistent with this purpose, the owners of a life
insurance policy deliberately designate the individual who stands to
obtain the benefits of the policy when the insured dies .... (JA 51 :3-9.)

She is correct. Life insurance policies are different. They are acquired for different

reasons than a house or car. The designation of the policy owner is made for tax or
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estate planning reasons, or simply because that is the way the agent completed the

application. People are not characterizing it as "community property" or "separate

property." Moreover, it would be a surprise to most to even know that they have

the option of taking ownership of a life insurance policy jointly.

If it stands, the Opinion will affect far more than just insurance policies. It

• appliesto any asset acquired in one spouse's name alone during marriage. As

demonstrated in Marriage o/Barneson (1999) 69 Cal.AppAth 583, "you don't just

slip into a transmutation by accident. ,,6 That is precisely what Randy asks this

Court to decree. While Randy argues that what happened here was not technically

a "transmutation," her argument gives it precisely the same effect - a community

asset became separate.

A transmutation is an "'agreement or common understanding between the

spouses'" to change character to property. (See Marriage o/Weaver (1990) 224

Cal.App.3d 478,484-485, quoting Estate o/Levine (1981) 125 Cal.App.3d 701,

• 705.) It has also been defined as "an interspousal transaction or agreement which

works a change in the character of the property." (Haines, supra, 33 Cal.AppAth

277,293; Marriage o/Cross (2001) 94 Cal.App.4th 1143,1147 (same).) Or, as "a

transfer of property rights between spouses which results in a change of legal or

beneficial ownership of the property, either expressly or by operation of law."

6 As quoted in Marriage o/Campbell (1999) 74 Cal.App.4th 1058, 1065.
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(Gray & Wagner, Complex Issues in California Family Law (2009 ed.), §C3.01[1],

p.C3-2.)

Prior to January 1, 1985, the law recognized transmutations involving oral or

written agreements, or understandings inferred from conduct or statements which

evidenced an intention to change the character ofproperty. (Weaver, supra, 224

• Cal.App.3d at pp.484-485.) This led to lengthy trials involving dubious testimony

as parties attempted to establish an agreement or understanding to overcome record

title. The Opinion invited that exact sort of testimony in this case. (Opinion,

p.784.)

To remedy the problems which arose from transmutations based on

unreliable evidence, the Legislature enacted Civil Code section 5110.730 (now

Fam. Code §852) on January 1, 1985, invalidating any transmutation which is not

in writing. (Estate ofMacDonald (1990) 51 Cal.3d 262,269.) Fam. Code §852

states: "A transmutation of real or personal property is not valid unless made in

• writing by an express declaration that is made, joined in, consented to, or accepted

by the spouse whose interest in the property is adversely affected." (Fam. Code

§852(a).) (Fam. Code §852(a) (emphasis added).) To satisfy the express

(declaration requirement, the "writing signed by the adversely affected spouse [is

not valid unless it contains] language which expressly states that the
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characterization or ownership of the property is being changed." (MacDonald,

supra, 51 Ca1.3d at p.272.)

Fam. Code section 852 does not define "transmutation." The statute only

recognizes the validity of those transmutations which meet the stringent writing

requirement it establishes, and declares all other transmutations invalid. Section

• 852 was enacted to end matrimonial litigation as to oral agreements or conduct by

a spouse that allegedly changed the character ofproperty. As was explained in

Marriage o/Steinberger (2001) 91 Cal.AppAth 1449, 1465-1466:

•

•

In enacting section 852 ..., the Legislature made a policy decision
balancing competing concerns. When the rule now codified in section
852 was being considered, the Law Revision Commission stated as
follows: 'California law permits an oral transmutation or transfer of
property between the spouses notwithstanding the statute of frauds.
This rule recognizes the convenience and practical informality of
interspousal transfers. However, the rule of easy transmutation has
also generated extensive litigation in dissolution proceedings. It
encourages a spouse, after the marriage has ended, to transform a
passing comment into an 'agreement' or even to commit perjury by
manufacturing an oral or implied transmutation. [f.! The convenience
and practice of informality recognized by the rule permitting oral
transmutations must be balanced against the danger of fraud and
increased litigation caused by it. The public expects there to be
formality and written documentation of real property transactions, just
as it expects there to be formality in dealings with personal property
involving documentary evidence of title, such as automobiles, bank
accounts, and shares of stock. Most people would find an oral transfer
of such property, even between spouses, to be suspect and probably

- fraudulent, either as to creditors or between each other. [m
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(Recommendation Relating to Marital Property Presumptions and
Transmutations (Sept. 1983) 17 Cal. Law Revision Com. Rep. (1984)
205, 213-214, footnotes omitted.)

Application ofFamily Code section 852 to the facts of this case serve the

policy goals of this state. Randy, in essence, is claiming that there was an implied

understanding with Frankie to make the insurance policy her separate property.

(See RT 728:5-22.) Randy also argues that the act ofnaming her as policy owner is

evidence of Frankie's intention to make the policy her separate property. (AOB

17.) The Opinion invites parties to litigate their intentions a trial. This is exactly

the type of dispute that the Legislature sought to avoid by enacting Family Code

section 852. Randy relied on conduct or oral statements by Frankie as evidence

that he intended to make the insurance policy her separate property. No written

evidence documenting the transmutation was introduced, not even the policy itself

or the application. Her theory is nothing more than transmutation by conduct. The

Opinion dealt with this obvious point succinctly as follows:

"Frankie's attempt to recast Randy's theory as 'transmutation by
conduct' is to no avail because the form of title presumption applies,
and therefore a transmutation theory is not involved." (Opinion, p.
787.)

A valuable community property insurance policy became Randy's separate

property - yet no transmutation occurred. The Opinion holds that the presumption-

of-title trumps transmutation and the body of the law that has built up over the last
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25 years. Despite $365,032 of community property suddenly becoming separate

property, the Opinion, and also Brooks, cleaves to the fiction that there was no

transmutation. This reasoning is erroIieous and brings California law right back to

the pre-1985 era ofproving "agreements or understandings."

The Supreme Court in MacDonald, supra, noted that Fam. Code section 852

• was intended to remedy the problems created under prior law, which allowed

transmutations to be founded upon oral agreements or implications from spousal

conduct. (MacDonald, supra, 51 Ca1.3d at p.269.) The Brooks decision, and now

Valli, conflicts with earlier cases which define transmutation. The narrow

definition of transmutation adopted by the Brooks and Valli encourages expensive

or perjured testimony by spouses attempting to transform comments or conduct by

one spouse into an agreement to change the character to property acquired during

marriage, the very problem which Fam. Code section 852 addresses.

Both BroC}ks and the Opinion recognize that record title can be ov~rcome by

• clear and convincing evidence of an "oral agreement or understanding." In other

words, "pillow talk." Isn't this exactly what Fam. Code section 852 was designed

to avoid? According to Brooks and Valli, any time an asset is acquired during

marriage in the name of one spouse, we need to litigate the existence of whether

there was an "agreement," "uriderstanding," or perhaps an "inference of an
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understanding" (In re Marriage ofMahone (1981) 123 Cal.App.3d 17,23) to avoid

the presumption-of-title. We are back to pre-1985 law.

CONCLUSION

Brooks and now Valli have greatly muddied the law with regard to the effect

of the presumption-of- title and role of fiduciary duty involving assets acquired

during marriage. Frankie asks that this Court grant review and clarify the law with

regard to the complex and pervasive issues raised by this Opinion. .

Dated: June 24, 2011

Respectfully submitted,

Peter M. Walzer, Esq.
Christopher C. Melcher, Esq.
WALZER & MELCHER LLP

Garrett C. Dailey
Attorneys for Respondent
Frankie Valli
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INTRODUCTION

Respondent and appellant Randy Valli (Randy) appeals' from the trial court's order

in the parties'martial dissolution proceeding awarding petitioner and respondent Frankie

Valli (Frankie)l a $3.75rmlli(m:·ins~ance policy on'FrankIe's life issued by Manulife

duririg their marriage,2 with Randy as the owner arid beneficiary. We hold that under the

. circumstances of this'case, the poli~y listing Randy as the policy owner when taken out

by Frankie and Randy is Randy's separate property under the "fonn oftitle,,3

• presumption.

BACKGROUNl)

In 1984, Frankie and Randy were married. Frankie and Randy separated some 20

years later on September 23,2004, and Frankie filed a petition (or dissollJtionofmarriage
'. . . : ; .

the next day. At the timeFr~efiled the'petition for dissolution ofmarriage, he and

. Randy hadthree·minot~hild.ren together;4

In March 2003, Frankie:~cquired a $3.75 million insurance policy on~·his life {the

policy),5 R~dy testified thatsh~ and Frankie had clis~sse.dacquiring.such life insurance

when Frankie was in the hospital with "heartproblems." The purposeofthe policy was

'~[t]o prepare for [Randy'S] future in case something did happen to Frankie." Frankie

testified that he obtainedth~poIicy:because he had been experl~n~ihg medical problems

and wanted to make sure that he took care of his family. Frankie desired that his children

•
"As is customary in family,law cases, we refer to the parties by their first n~es

for purposes ofClarity arid not out ofdisrespect." (Kl1ehn v. Kuehn (2000) 85 .
Cal.AppAth 824, 828, th. 2.)

2

3

The John Hancock Life Insurance Company subsequently took over Manulife.

In re Marriage ofFossum (2011) 192 Ca1.AppAth 336, 344.

. 4 One child is now an adidt, and the two remaining children will reach adulthood in
June 2012~

•
s· The policy is referred to as a "blended universal life contract."

2
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(

be able to go to college and that "there would be money for everybody." When he

obtained the poHcy., EraIlkie did not·hav~ plans.to·separate·from~Randy.·

Dennis Gilbert, a life insurance agent, testified that his company sold the policy:t~

the Vallis. According;toGilpert, Randy is the.owner an,d beneficiary of the policy.
. . .

Randy testified that Frankie and Barry Siegel, Frankie's busine~s manager, told h~r that

''they were going to make [her] the owner," and that she understood that she would be the .

beneficiary. Frankie testified that he "put everything in Randy's name,figuring sh~

• would take care and give to the kids what they might have coming." As of September 12,

2008~uring the trial-the "cash value" ofthe policy was $395,032.

Siegelproyided busine~s.mal1agementand personal services for Frankie, including

paying Frankie's bills. During the Vallis' marriage, Siegel also had a business

relationship withcfuuldy; which relationship ended on. the Vallis' separation.. Siegers

office "facilitated" payment of the ·policy's premiums for the:VaUis. DuPpg the Vallis', .

marriage, ;the pr~miums were paid ()utof a joint aCCQunt. The,parties agr:ee that: the funds.

used to pay the premiums-atle~tprior tQ their separation, were community property,. 6

The trial court found that thepolicy:is cqmmunity prQperty. The,bases for the trial

court's finding were that the policy was acquired during marriage and the policy's

premiums were paid during marriage. Randy's argument that she should be awarded the .

policy because she; and not Frankie, is the policyholder was rejected.by the trial court,

apparently ontbe grounds"tha,tRandy had; not requested· a.finding on·tr.ansmu4ltion. and

• there was no evidence of a transmutation. The trial. court awarqed the POliNY to Frankie

on the condition that he pay Randy $182,500 for her one,~halfcommunityproperty

interest in the policy because the policy was on Frankie's life and there was no.shO\ying

that suchan award' ",oti:ldprejudiceRandy.

-..,..,....-.....,..,..,....,--'-----,.,,-,.,...,.-,.,...,.,..,....., . - . .- ..,. ;·u-·".' .

6 Frankie presented evi<ience that after the parties separated, he paid the policy",s:
premiums then due.
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DISCUSSION

The Trial Court Erred When ttUetermined ThafThe'PolicyIs'Co'mmunity'

Property .

Randy contends that the trial court erred' in fmding thattlie policy iscoIIimunity

property and not her separate property. Randy contends that the policy is· her separate

property under thefonnoftitle presumption because she was listed as the policy's owner

when the policy was taken out.

•
A. . Standard oJReview

,. Generally, we 'review fot substaIltial evidence the factual fIndings that underpin a

trial court's deteimitJ.atien ofwhether property is community or separate property. (In re
Marriage· a/Rossin (2009) 172 Cal.AppAth 725, 734.) When, however, the

determination "'requires a critical consideration,in a factual context,6flegalprinciples

.andtheit'underIymg values,' the 'determination, in question amotmts to the resolution ofa

mixed question of law an.dfact that is predominantly orie oflaw. [Citations.J As stich, it

is examined denovo~ [Citation.]" (In re Marriage ofLehman; (1998) lKCaL4th't69,

184.)

.H AppliclitionofRelevantPrinciples

Absent anagreenient by the parties, Family Code sectien 25'507 imposes on the ..

• trial courf.in inantafdissolution proceedings\a:thandatory, nondelegable dutY to' vall1eand·

divide equally the parties' community property estate.8 (See In re Marriage 0/Cream

(1993)13CaLAppAth81, 89;1n re Marriage o/Knickerbocker (1974)43CaLApp.3d

1039, 1044; see also In re Marriage o/Walrath (1998) 17 CaL4th9'07~ 924.) To do so,

All statutory citations areto Family Code unless otherwise noted..

Section 2550 provides in relevant part, "Except upon the written agreement ofthe
parties, or on oral stipulation of the parties in open court, or as otherwise provided-in this
divisioiii''in'~a:prdceedmg for-dissoltilion:'ofniamage or'fot legalseparatioll·ofthe parties,

. the court shall ... divide the community estate of the parties equally."

.'

• 4
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•
the trial court must fIrst determine which property owned by the parties is part of the

community prop,erty estate-·that is, thetrial courtmU$t '~characterize" the property.. .. . ;. ,

"Characterization ofproperty, for the purpose ofcommunity property law, refers to..the

process of classifYing property as separate,community, or quasi-:coIIllIJ,unity.

Characterization must take place in order to determine the rights and Jiabilities of the

parties with respect to.a particular asset or obligation and is an integral part of the.

,divisioIlofpl1operty onl11atital dissolution. [1] Generally, factors detenninatiye of

• whetheJ;' property is sep~ateor community are the time ofthe propez:ty's acquisition;

operation ofya,riouspresumptions, particularly those concernjng the fonn oftitle; .and

whether the ;spouses have transmuted or converted the property from separate to

community or vice versa ...." (In re Marriage ofHaines (1995) 33 Cal.AppAth 277,

291; see generally, Hogoboom, et aI., California Practice Guide: Family Law (The Rutter

Group2010J1 8:30; p. 8-9 (rev. # 1,2010) (Family Law).)

In g~neral, a ~pouse maintains as his or her separate propyrty ,aU property acquired

. prior to marriage; property acquired during themarriage.that.ca,n be.traced to a separate

property source; anel property acq"llireq dUring the marriage by~jft, bequest, devise or

descent. (§ TIO, subd. (a)9; see In reMarriage ofWeay,~r(1990)224 CaI.App.3d478,

484;) "[E]a.rnb1gs and accumulations of a spouse ... while living sep~ate and apart from

the other spouse,aretheseparate property ofthe spouse." (§ 77;1, subd. (a).) Other

property acquired-by a married person during the marri~gepresurqptively is community

• property.: (§760 1O;lnre Marriage ofBonds(2000}24CalAth::l,c12; se~ gen~rally

Family Law, supra, 18:77, p. 8-19.) The party chJ.iming such property acquired during

Section 770, subdivision (a) provides, "Separate property of a married person
includes all of the following: [1]. (1) All property owned by the person before marriage.
[1] (2) All property acquired by the person after marriage by gift, bequest, devise, or
descent. [1] (3) The rents, issues, and profIts of the property described in this section."

.'

Section 760p.rovides, "Except as otlIerwiseprov,idedby ,statute, ~llproperty, real
or personal, whereversituated,a.cquired.by.cqnarried persop:dUrlngtlle'lllafrlage wllil~
domiciled in this state is community property." '. . . . .

• 5



•
the marriage as his or her separate property has the burden ofovercoming this

presumption by a preponderance ofthe:evidence.' (In re Marriage' ofEttefagh (2007') 150

Cal.AppAth 1578, 1585, 1591.)

Randy contends that the f~rm oftitle presumption ulEvidence Code' section 662 11

establishes the policy as her separate property. "The presumption arising from the form

of title is to be distinguished from the general ptesumptionset forth in· [Family Code

section 760] that property acquired during mairiage is commtmity property. It is the

• affirmative act ofspecifying a form ofownership inth~ conveyance of title that removes

such property from the more general presumption." (in re Marriage afLucas (1980) 27·

Ca1.3d 808, 814-815, superseded by statute on other grounds as stated in In re Marriage

ofBrooks & Robinson (2008) 169 Cal.AppAlh 176, 187-189; In re Marriage ofBrooks &
, ,

Robinson, supra, 169 Cal.AppAth at p. 186.) "Thus, the mere faCt that property was

acquired dUring marriage does not .': . rebutthefonn-oftitle presumption; to thecontrary,

the act o'ftakirtg title t6 propertY in the Dame of one spouse during marriage with the

consent ofthe other spouse effectively removes thatproperty from the general

community.-property presumption. In that situation; the property is presumably the

separate property of the spouse in whose name title is taken. [Citations.]" (In re
'Marriage a/Brooks & Robinson, supra, 169 Cal.App.4th at pp. 186-1'87; FamilyLaw,

supra, ~·8:33.5, p.-8:"10.) A party can overcome the fOIlnioftitle presumption "only by

evidence ofan agreement or understanding between the parties that the title reflected in
- ' -

• the deed is- 'nofWhat the patties' intended." '(In re Marriage ojBrooks'& 'Robinson,supra;

169 Cal.AppAth at pp. 189-190; see In re Marriage ofFossum, supra, 192 Cal.AppAth­

at p. 344.) '''This presumption may be rebutted only by clear and convincing proof.' The

presumption is based oil the promotion ofa public policy thlitfavors the stability of titles

to property." (In reMarriage ofFossum, supra, 192 Cal.AppAth at p. 344.) The form of

II Evidence-Code'section 662 provides,"The owrier ofthe legal title to property is
presumed to,be the-owrierofthefull-beneficial-title. This presumption maybe rebutted
only by clear and convincing proof."

• 6
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title presumption does not apply ifthe spouse who does not hold record title was unaware

that title was taken solely in the other spouse's name. (In re Marriage ofBrooks &

Robinson, supra, 169 Cal.AppAthat p.186, fn. 6.)

'''Property'includes real andpersonal property and any interesttherein." (§ 113.)

"An insurance policy is property. Itcan be sold, assigned or bequeathed by the owner.

Its pecuniary value is the same as though the owner held a promi~sory note ofthe

insurance company payable on condition." (Estate ofMendenhall (1960) 182 Cal.App.2d

• 441, 444.) A spouse's insurable interest in his or her spouse's, life at the inceptionof a

life insurancy.policy is not extiI1gpished by the dissolution of the, spouses' marriage. (See

In re Marriage ofBrattQn(1994) 28 Cal.AppAth 791, 794.)

The property at issue in this matter-the policy-was acquired during marriage

with community property fi.ulds. Tlt1,lS, if the general presumption that property acquired

during marriage is community property applies, then the policy properly would be

characterizedas,conunUIl;ity property., (§.760;]nre Marriage ojBonds, supra, 24Ca1.4th

at p. 12; see generally Family Law, supra, ~8:77, p. 8-19~)Notwithstanding,thegeneral

community prope,rtypresumption,howeyer, based on the evidence adduced at trial, "the

, " form oftitiepresUlllptionapp1ie~,and the policy properly is characterized as Randy's

separate prop~rty.

The evidence at trialestabHshed that Randy is the owner: of the policy. Randy

testified that the policy wa,stake,no1,lt topreP'P"efor her future in case something
, '

• happened to Fra.nkie and" that FranJ,cie and Siegel told, her that "they weJ;.e going to make '

[her] the ~wner"ofthe policy,. Frankie did not introduce contrary evidence. Indeed

Frankie's own testimony and the testimony from his witness, Gilbert, support Randy's

position that she is the owner of the policy. Frankie testified that he "caused" the policy

to be pUt:chased from Gilbert's company. Gilbert testified that Randy is the owner of the

,policy. Frankie tes,tifiedthat he did not intend to separate from Randy when he obtained

the policy and that he "put eyery1;hing,in Randy's nam,e, figuring she would take care and
. " .' . .

give to the kids what they might have coming." Frankie's attomey's argument tothe trial

• 7
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. court supports Randy'S position. Frankie's attorney stated, "The policy was issued in

Randy's name :as the owner duriiigmarriage ; ..."

Frankie contends that Randy failed to prove that she holds legal title to the policy

because the policy'was notinfroduced into evidence, no evidence was adduced as to the

specific form of title that she took, and her claim of title rests solely on Gilbert's

testimony. Frankie cites no authority for the proposition that ''title'' for purposes of the

. form oftitle presumption must by established throughdOCtiillentary evidence. Thatthe

• policy was takensoleIy.in Randy's name is established not just through Gilbert's

testimony, but also through testimony ofRandy arid Ftankie. Because title to the policy

was taken solely in Randy'S name during marriage with Frankie'sconseilt, thefo~of

title presumption and not thecoItmlUIiit)' property presumption applies. (In re Marriage

ofLucas, supra, 27 CaL3d at pp. 814..815; In re Marriage ofBrooks & Robinson; supra,

169 Cal.App.4thatpp; 186~187:)

·:Fhinkie'failedto overcomethefonnoftitle presumption; Frankie did notpresent

evidence ofari agreement 6r understandirig with Randy that when the policy was placed

solely inRaildy's name as oWner, they intended title to the' policy to be other than'

Randy's separate property. (In re Marriage ofBrooks, supra, 169CaLAppAth atp. 189:)

Likewise, Frankie did not present evidence that he was unaware that title to the policy

was taken solely in Randy's name. (Id. at p. 186; fu. 6.) ThatFl'~e knew the policy

.was taken solely fu Randy's name is supported by substantial'evidence. Frankie testified

• thathe "put everything iIi Randy's name," and Randy testifi~d that Frankie andSiegel
,

told herthat ''they were going to make ther] the owner" of the policy.

Frankie contends that the forin of title presumption in Evidence Code section 662

does Iiot arise because of the presumption ofundue influence emanating from a fiduciary

duty Randy owed Frankie under section 721 12 in ~onnectionwith the acquisition of the

"

•

12 Section 721 provides; "(a) Subject to subdivision (b), either husband or wife may
enter iritoanytransactiohwiththe·other, or with any other person,respectip.g property,
which either mightifumnarried. ['-I (b) Except as provided in Sections 143,144, 146,
16040, and 16047 of the Probate Code, in transactions between themselves, a husband

8
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policy cpld the advantage she obtained over Frankie. The "'~nfidential spous~l

relationship imposes a duty of the highest good faith and fair dealing oneach spo~e, and

neither shall take any unfair advantage ofthe other.", (In, reMa.rr.iag~.Of[{aines" supra,

33 Cal.AppAth at pp. 295-296, citing § 721,subd. (h).) "'The marriage relationship

alone will not support a presumption of undue influence by one spouse over the other

where, the transaction between them is shoWn to be fair .. But, where one spouse

admittedly secures an, advantage over the other, the confidential relationship willb.ring

• into op~rationa,presu,mption of the use and abuse ofiliat relationship by the spouse

obtaining the advantage. ", (In re Marriage ofHaines, supra,. 33. .Cal.App.4th atp. 296,.

citing In re Marriage ()f.8alti~,(1989}212 CaLApp.3d 66,88.)

. The parties disagree ab9ut the reach of the fiduciary du;ti.es9odifie.d in section 721.

Randy~gues that t1;le fiduciary duties in section 721 apply only to: transactions 1;>et\veen

spguses,and not to transactions between one spouse ~d a third, party., Accordingly, ..

Randy argues, because the policy was not the result ofa,tr~sactionbe.twe~p ~po.uses, but

,between a spouse-.Frankie-,an.d a third party insuranG~'COqlP~y, the·fi.duci~duties in

section 721. d()~not applY." Frankie. argues that the ~duciary,dutiesin s~ction721 apply

not only tQtransacti,ons between sp9uses but also to transactions be~~~n a spouse and a .

third party. N"6itl1,er party cites any authorityinterpreting s,~cti9~ 721 with regard to s~ch

•

•

and wife ~~'. ~ubje9~ to the g~tieialrule~ g~:yerning fiduciaryreratibiiship~which control'
the actions ofperSons occupying confidential relations with. ,each other. ,Thisconffdcntial 1

relationship impose~ a duty of the, higpe.st gopdfaitbemq fc:lir d~ing ,OJ.} eac,b,spouse, and
neither shall take any unfair advantage of the other. 'this confidentIal reiationship is a .
fiduCiaiyiteIatit)liShip 'subject to lhe-;satrte :nghts anddutiesofnonmacitalib-usiness
pa:rtIJ.ers;as provided in Sections 16403, 16404, and, l6503 of:th~Corpor:ation.sQ09~, ,
including, butnot lImited to, the following':' [iIJ (1) ProViding dlcb.spouSe access at all
times to any;bookS kept regardihgattansaction .f()rthe·ptirpesesbfmspectiolkand
copying., [m (2) Rendering upon reqllest, true and full iIlfofPJ.~tion 9,fall~gs'lffecting , ,
any transaction which concerns 'the community property. NothiD.gilitllls s~ction'is'" ,",'
intended;t6 ,iirtposeaduty for either-spt)l.i$e to keeptl¢fitiledho()ks~ari.dreeerds',OF :
community property transac~ions. [~ (3) ACGOuntingtothe sp.OllSej ~q,hoJding~;~
trustee, any benefit or protit derived'trom anytransactioIi by one spouse without the
consent of the other spouse which concerns the community property."

9
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third party transactions. We need not re'solve this issue, however, becau'se Randy prevails

under either theory.

IfRartdy's theory is correct, she prevails because the acquisition of the policy

resulted from a third party transaction and not from a transaction between spouses. If

Frankie's theory is correct, Randy still prevails because thethiId'party transaction at issue

was between Frankie and a third party and riot between Randy and a third party. Randy

could not have owed' a fiduciary duty to Frankie ina transaction in which she did not

• participate. Under the theory that the fiduciary duties in section 721' apply to transactions

between a spouse and a third party, the"-fiduciary duty wQuldapply only when the

transacting spouse gains an advantage over the spouse wpo is not a party to the
, ,

transaction. (See In re Marriageo[Haines, supra, 33 CaLAppAth atp. 296.) No Such

advantage was obtamedhere: Frankie expressed his desire that the policy be acquired fer

the benefit ofhis family. There is no indicatiOIHhe acquisition ofthe policy wasto be an

allocation ofassets or asavmgsl device;. ",

Frankie argues that Randy participatediit"theacquisition of the policy because she '

discussed'the acqqisition ofinsurance·on Frankie's life'incomiection with Frankie's'

hospitaliiation. Randy's discussion does not establish that she participated' futhe

purchase of-the pdlicy or iIt the decision to name her as the owner ofthe policy.
Even if the -fiduciary duties in section 721 apply to transactions between a spouse

, and a third party, the presuinption ofundue influence was rebutted by the evidence ,at

• trial: Altbo~gh Raridy ~d;F~ankie:fIr~tdiscussedpurch~lng iife jn~urahceon Frankie
, .

when Fhmkie was in the hospital, Fr~e,'and not ~dy,aiTanged for the~urchase'of
", .

the policy from Gilbert's :company. Frankie testified tl;1.~tlle obtained the policy because

he wanted. to make sure thai~hetook car~ofhis'famUy-hewanted his'children to be able
~ . '. - -'" '.. .

to go to college and·, that '~ere.would be, money for-everybody.", Frankie and· the

busin~ssmanager;Siegel,' llifomied Randytbat she would be made'the owner ofthe "
. . . . , . . ..... .

policy. No'evidence waspreseIited that Raridyplayeqany,rolein;being n~edtheowner

of the 'p~licy~ 'There is nofsuhstailtial'eVidertce ofuridueinfIrtence,:' '

• 10
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Frankie argues that the presumption of title for property obtained during inarriage

with community funds should not apply absent evidence that he and Rancly "intended that

title control ownership." This argumellt seems to be a combinationofbis contentj,ons

discussed above. There is substantial.evidence that the parties intended Randy own the

policy, and there is not any significant evidence ofundue influence, or that would

otherwi~erebutthe presumption of title.. Randy is the beneficiary of the policy. The

policy was intended to be for the protection ofRandy and the children in the event

• Frankie died. There was no indication it was intended to be a savings device. Thus, there

is no evidence that ~yone other than Randy was intended to "contf()I" the policy. (See

In re Marriage o/BroQks & Robinson, supra, 169 Cal.AppAth at p. 190 [''Nor can the

presumption be rebutted by evidence that title was taken ill a particular manner merely to

obtain a loan"].)

Frankie contends that there was no valid transmutation of the policy. The tria.

court's statement ofdecision provides, "Ms. Valli argues that she·should be awarded the

policy on Mr. Valli's li(e as she, not he, is the POlicyholder. The court made no fmding

of transmutation as there was no stich fmdingrequested and there was no evidence of

transmutation before the court." "'A ''transmutation'' is 'an interspousal. transaction or

agreement that works to cb:ange the character ofproperty the parties' already own. .By

contrast, the initial acquisition ofproperty from a third person does not constitute a

transmutation and thus is not sUQjectto the [Family Code section 852, subdivision (a)]

• transmutation requirements [citation].' (Hogoboom & King, Cal. Practice Guide: Family'

Law, supra, ~ 8:471.1, p. 8-129 (rev. # ,I, 2008).)" (In re Marriage ofBrooks &

-~~s~·W~gfl~;:}~:69~al.APpAth at p. 191; In re Summers (2003) 332 F.3d 1240, 1244­

1 5 [the"fuiidS-use(i't~\ ~cquire property from a third party are not subject to the section
I > . ..' .

trMismutatio.nn guguii1'~'i~.e.. ~ when the fund~ the~elves ar.e not .~ansferredfrO~one

. . . ~eb'ause the property m this case-the polIcy-was acqUIred from

~lr'flm,,:i--n8:ft:Y-f)HG,Jl.9t-tln:<:>u~ an interspousal transaction, section 852 and the authorities

concerning transmutation: are not relevant to this case. (In re Marriage ofBrooks &

Robinson, supra, 169 Cal.AppAth at p. 191.) Moreover, Randy did not contend in the
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trial court, and does not contend on appeal, that the policy is her separate property

through transmutation. Instead, Randy contends that the policy is her separate property

by operation of the form of title presumption. Ft~e's attempt to recast Randy's theory

as ''transmutation by conduct" is to no avail because the fonn of title presumption

applies, and therefore a transmutation theory is not involved.

Accordingly, the trial court erred in fmding that the policy is commuIiity property

and the judgment is reversed. Because we hold that the trial court erred in ffuding that
,

• the policy is community property, we do not need to reach Randy's contentions that the

trial court erred in awarding ownership solely to Frankie at the policy's cash value and

that it abused its discretion in failing to maintain Randy as a beneficiaryonthe policy as

spousal support. Upon remand, we leave to the trial court any reallocation of assets or

award of reimbursement in light ofour holding.

DISPOSITION

The judgment is reversed, and the matter is remanded. Randy Valli is awarded her

costs on appeal.

CERTIFIED FOR PUBLICATION

•
MaSK, J.

We concur:

ARMSTRONG, Acting P. J.

KUMAR,J:
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Judge of the Los Angeles Superior Court assigned by the ChiefJustice pursuant to
article VI, section 6 of the California Constitution. .
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