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No. S

IN THE SUPREME COURT OF CALIFORNIA

Coordination Proceeding
- Special Title (Rule 3.550(c))
TENET HEALTHCARE CASES 1V,

Included Actions: Tien v. Tenet Healthcare Corp.
McDonough, et al v. Tenet Healthcare, Inc.

KEVIN TIEN, CAROLE MCDONOUGH, JULIA STRAIN, and all Persons
Similarly Situated
' Appellants,
V.
TENET HEALTHCARE CORPORATION, et al,

Respondents.

After a Decision by the Court of Appeal
Second Appellate District, Division Eight
Case No. B214333

PETITION FOR REVIEW

ISSUES PRESENTED
This petition raises questions of statutory interpretation and judicial
economy that are of widespread importancc'for millions of California
employers and their efnployees:
ISSUE 1: Whether California employers must ensure that their
employees take duty-free meal breaks that are of at least 30 minutes in

duration and within the first 5 hours of work.Y

YCompare Cicairos v. Summit Logistics, Inc. (2005) 133 Cal.App.4th 949,
954, 35 Cal.Rptr.3d 243 with Slip Op. at 2, 9-10.



ISSUE 2: Whether, where a California employer schedules its
employees to work more than 10 hours, a California employer may require
its employees to waive a second meal break as a condition of employment.

ISSUE 3: Whether a California employer may require its employees
to self-report missed or short meal periods in a “meal period log” in order to
claim penalty pay where the employer can determine whether meal periods
are legally compliant from. its own timekeeping records.

ISSUE 4: Whether California employees are “injured”, within the
rﬁeaning of Labor Code section 226(e), upon receipt of an inaccurate

paystub from their employer.

INTRODUCTION

This case presents precisely the same issue regarding requirements for
employee meal periods which is already before this Court in Brinker
Restaurant Corp. v. Sup. Ct. (2008) 165 Cal.App.4th 25 (Brinker), review
granted October 22, 2008, and Brinkley (Fred).v. Public Storage (2008) 167
Cal.App.4th 1278 (Brinkley), review granted January 14, 2009, as well as
several other cases raising that issue in which the Court has also granted
review. The issue of whether an employer is required to ensure that

employees take meal periods is one which implicates millions of California



employees and employers.

In its ruling denying class certification of November 17, 2008, the
trial court relied on Brinkley which was depublished a few weeks later when
this Court granted review on January 14, 2009.

For all of the reasons stated below, the C'ourt__ should grant review of

the Tien ruling.

WHY REVIEW SHOULD BE GRANTED

A. The Ensure/Provide Meal Break.Issue

This Court should grant the Petition for Review with respect to the
issue of whether employers must ensure that employees take meal breaks
(rather than merely provide such breaks): (1) because the issue is already
pending before this Court; (2) to secure uniformity of decision because the
Tien opinion directly conflicts with another California Court of Appeal
decision (Cicairos); and (3) to settle an important question of law
concerning a fundamental issue relating to the health and welfare of
California employees.

First, the issue of whether or not Califomia'employers have an
affirmative obligation to ensure that workers are actually relieved of all duty
during meal breaks is presently pending before this Court. This Court has

already granted review on a grant and hold status to the following cases:
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Brinkley v. Publicl Storage, Inc. (2008) 167 Cal.App.4th 1278, review
granted January 14, 2009, S168806; Faulkinbury v. Boyd & Associates
(2010) 185 Cal.App.4th 1363, review granted October 13, 2010, S184995;
Brookler v. Radioshack Corp. (2010) Cal.App. LEXIS 1674, review granted
November 17, 2010, S186357; and Hernandez v. Chipotle Mexican Grill
(2010) 189 Cal.App.4th 751, review granted January 26, 2011, S188755
(Hernandez).

Presently, tﬁe controlling authority is Cicairos v. Summit Logistics,
Inc. (2005) 133 Cal.App.4th 949, 35 Cal.Rptr.3d 243. In Cicairos, the Third
District Court of Appeal held that an employer’s obligation to provide
employees with an adequate meal period was not satisfied “by assuming that
the meal periods were taken, because employers have ‘an affirmative
obligation to ensure that workers are actually relieved of all duty.”” Id. at
962. In Brinker Restaurant Corp. v. Superior Court (2008) 165 Cal.App.4th

- 25, 80 Cal.Rptr.3d 781, however, the Fourth District Court of Appeal

refused to follow Cicairos and held that employers “need only provide [meal .
breaks] and not ensure they are taken.” Id. at 786. The Brinker decision
created a clear split in appellate court authority on this issue and, on October
22, 2008, this Court granted review of the Brinker decision.

The Eighth Division of the Second Appellate District, from which

review is sought in the instant case, ruled according to how the court in
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Brinker had ruled. (Hernandez, supra, 189 Cal.App.4th 751.) However, on
the very day that Division Eight entertained oral argument in this maﬁer, this
~ Court granted review of Hernandez, stating that “Further action in this
matter is deferred pending consideration and disposition of a related issue in
Brinker Restaurant Corp. v. Superior Court, S166350.” (Hernandez, supra,
120 P.3d 612, 2011 Cal. LEXIS 919.)

The primary issue raised by the instant Petition for Review is
identical to that presented by Brinker — whether employers have an
affirmative obligation to ensure that workers are actually relieved of all duty
or whether employers need only provide employees with meal breaks. (See
Slip Op. at 9-10: [“The court’s findings coincide with the common-sense
notion that-individual questions about the reasons an employee might not
take a meal period are more likely to predominate if the employee need only
offer meal periods, but need not ensure employees take those periods.
(footnote omitted.)”’] (emphasis added)). Because the identical issue raised
by the instant Petition for Review is presently pending before this Court, this
Court should grant and hold the matter pending resolution of the issues
raised in the Brinker Petition for Review. (See Cal. Rules of Court, Rule
8.512(d)(2) [“On or after granting review, the court may order action in the
matter deferred until the court diquses of another matter or pending further

order of the court.”]; Eisenberg, et al., California Practice Guide: Civil
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Appeals and Writs, 9 13:125 (2007) [“[The] ‘grant and hold’ procedure
commonly occurs when several appeels present the same issue and in fact
accounts for a significant number of cases granted review.”]. As set forth
above, this Court has already followed this procedure in four other similar
cases: Brinkley, Faulkenbury, Brookler and Hernandez.

' Second, regardless of Brinker, the Tien opinion directly conflicts with

Cicairos. Thus, Supreme Court review is “necessary to secure uniformity of
decision . . ..” Cal. Rules of Court, Rule 8.500(b)(1). As previeusly noted,
in Cicairos, the Third District Court of Appeal held that an employer’s
obligation to provide employees with an adequate meal period was not
satisfied “by assuming that the meal periods were taken, because employers
have ‘an affirmative obligation to ensure that workers are actually relieved
~of all duty.”” (Cicairos, 133 Cal.Ap-p.4th at 962.) In T ien, however, the

Second District Court of Appeal refused to follow Cicairos and held that

In fact, numerous commentators have recognized that a grant and hold is
appropriate in this case because the identical issue has been raised in both
Brinker and Brinkley. (See, e.g., Request for Judicial Notice (“RJN”), Exh.
C [ “I assume that the Supreme Court will grant review and hold pending
Brinkley as it has done with a number of other cases.”]; RIN Exh. E [“The
Supreme Court has granted review of several post-Brinker decisions that
have interpreted the extent of an employer’s obligation to provide meal
periods to its employees, and it would not be surprising for it to do so in this
case.”]; RIN Exh. F [“[EJmployers should proceed with caution in relying
on Tien because the Supreme Court will likely grant review.”]; RIN Exh. G
[“The case [Tien] is likely to be taken up as a ‘grant and hold.””]
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meal period laws do not obligate employees to take meal periods or
emplo.yers to ensure that meal periods are taken.” Slip Op. at 10, fn S.

The Tien decision also conflicts with other authorities which, like
Cicairos, hold that employers have an affirmative obligation to ensure that
their employees take their meal breaks. (See, e.g., Wang v. Chinese Daily
News, Inc., 435 F.Supp.2d 1042, 1059 n.21 (C.D. Cal. 2006) [“[I]t is the
employer’s burden to compel the worker to cease work during the meal
period.”]; Perez v. Safety-Kleen Systems, Inc., 2007 WL 1848037, *7 (N.D.
Cal. June 27, 2007) [“[A]n employer must do something affirmative to
" provide a meal period, and may not merely assume such breaks are
taken.”];¥ Stevens v. GCS Service, Inc., U.S.D.C. Case No. 04-1337 CJC
(C.D. Cal. Apr. 6, 2006) (“Under California law, {the employer] had an
affirmative obligation to ensure that its employees were relieved of all duty -
during meal breaks.”) (emphasis added), Valenzuela v. Giumarra Vineyards
Corp., 2009 U.S. Dist. LEXIS 26997.

In fact, before Brinker, the Division of Labor Standards Enforcement

(“DLSE”) Operations and Procedures Manual (“DLSE Manual™) also

¥Less than a week after the Brinker decision (and before this Court granted
review of that decision), the Perez Court revised its earlier ruling regarding
meal breaks and held that employers “need only make [meal breaks]
available, not ensure they are taken,” Perez v. Safety-Kleen Systems, Inc.,
2008 WL 2949268, *47 (N.D. Cal. July 28, 2008).

-



concluded that an employer had an obligation to ensure that employees took
their meal breaks. See RIN, Exh. O (“[T]he burden of insuring that
employees take a meal period within the specified time is on the employer . .
.. It is the employer’s burden to compel the worker to cease work during
the meal period.”) (emphasis added). Just three days after the Brinker -
decision (and before Brinker became final), the DLSE quickly jettisoned this
long-standing interpretation and revised the DLSE Manual to state that
“employers must provide meal periods by making them available, but need
not ensure that they are taken.” RIN, Exh. P (emphasis added).¥ Given the
obvious conflict between Cicairos and Tien (and numerous other authorities,
including the grant and hold cases), this Court should grant review to resolve
this split in authority and secure uniformity of decision.

Third, Supreme Court review is also appropriate “to settle an
important question of law.” Cal. Rules of Court, Rule 8.500(b)(1). Here,
the issue of whether California employers have an affirmative obligation to
ensure that workers are actually relieved of all duty during meal breaks
raises a fundamental issue relating to the health and welfare of California

employees.

¥Although this Court granted review in Brinker, the DLSE has not revised
the DLSE Manual to reflect the DLSE’s pre-Brinker interpretation of the
meal break requirement.

-8-



California law has long recognized that employee meal and rest

breaks are essential to the health and welfare of California employees.
“Meal and rest periods have long been viewed as part of the remedial worker
protection framework.” (Murphy v. Kenneth Cole Productions, Inc. (2007)
40 Cal.4th 1094, 1105, 56 Cal.Rptr.3d 880.) ‘In fact, the former Industrial
Welfare Commission (“IWC”) Chairperson has unequivocally stated that
meal periods are “in the interest of the health and the welfare of the
¢mployee.” RJIN, Exh. Q at 142. Similarly, in June 2008, California’s Labor
Commissioner acknowledged that there are “widespread concerns from
workers and employers regarding the status of California’s meal and rest
period laws” which “have arisen from what seem to be confusing or
conflicting regulatory and statutory enforcement requirements.” RJN, Exh.
R at 1.¥ The Labor Comissioner emphasized the importance of meal
breaks — for both employers and employees, stating:

The importance of meal and rest breaks to

workers’ health cannot be overstated. I listened

to much testifnony on the detrimental éffects of

fatigue and hunger. Additionally, employees and

¥In response to these concerns, the Labor Commissioner held two public
forums which were attended by over 600 persons and received over 2000
written submissions. Id.
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employers described the importance of breaks in
maintaining optimum levels of productivity,
accuracy and efficiency. The benefits of breaks
to all workers in this State are real. [{] Numerous
- business owners testified that they support

workers taking breaks. I do not believe that
anyone testified that breaks should not be taken.
Preserving the right to take meal and rest breaks
is critical.

(/d. at1-2))

The Labor Commissioner specifically noted that the ambiguity as to
whether an employer must ensure that employees actually take their meal
breaks “needs to be resolved” because “the lack of clarity is resulting in
harm to workers.” (/d. at 3.) Finally, the Labor Commissioner urged the
courtsv (and the California Legislature) to resolve these meal break issues,

stating:

It is apparent that emotions surrounding the issue
of meal and rest periods have run high for a long
time. Conflicts and confusion in the statute and

in the IWC orders have proven problematic. The
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forums demonstrated an urgent need for common
sense solutions by the-Courts and by the
Legislature which would greatly benefit workers
and businesses throughout California.

(Id. at3.)

The importance of the meal period issue is also demonstrated, in part,
by the widespread legal commentary in response to the Tien decision.? There
also was significant legal commentary in response to Brinker.

Based on the foregoing, it is evident that the issue of whether
employers must ensure that employees take their meal breaks is an important
and unsettled area of law, requiring uniformity of decision. Absent guidance
from this Court, the split in authority between Tien and Cicairos will only

continue to cause confusion among lower courts, employers and employees.”

¥See RIN, Exhs. A - M.

TIndeed, numerous state and federal trial courts continue to confront this
issue. See, e.g., Grassi v. Party City Corp., Case No. GIC 874341 (San
. Diego Co., Aug. 8, 2008) (RIN, Exh. U); Bell v. Superior Court, Case No.
S160423 (Cal. Apr. 25, 2008) (RIN, Exh. V); Castro v. White Cap Constr.
Supply, Case No. CSC-05-446144 (San Francisco Co., Jan. 4, 2008) (RJN, Exh.
W); Torres v. ABC Security, Case No. RG04-158774 (Alameda Co., Dec. 12,
2006) (RIN, Ex. X); Gonzalez v. Nestle Waters N. Am. Holdings, Case No.
BC321485 (Los Angeles Co., Feb. 8, 2006) (RIN, Ex. Y); Savaglio v. Wal-Mart
Stores, Inc., Case No. C-835687 (Alameda Co., Nov. 6, 2003) (RN, Ex. Z);
Gabriellav. Wells Fargo Fin. Corp., 2008 WL 3200190 (N.D. Cal. Aug. 4, 2008);
Perez v. Safety-Kleen Sys., Inc., 253 F.R.D. 508 (N.D. Cal. 2008); Salazar v. Avis
Budget Group, Inc., 251 F.R.D. 529 (S.D. Cal. 2008); Kenny v. Supercuts, Inc.,
(continued...)
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B. The Paystub Issue

This Court should also grant the Petition for Review in order to
resolve the meaning of “injury” as it relates to receipt of a non-complaint
paystub. This very matter is pending before the Court in Brinkley v. Public
Storage (2008) 167 Cal.App.4th 1278, review granted January 14, 2009.
Moreover, the Tien ruling fails to mention that the trial court solely relied
upon the non depublished Brinkley decision in reaching this conclusion.
The trial court refused to reconsider its ruling even though Brinkley had been
depublished by this court, resulting in this appeal.

The Tien court upheld denial of certification of the paystub class
because it necessarily concludéd that injury must mean something more than
inability to understand the paystub and therefore each employee would have
to prove his or hc;r damages. (Slip. Op. at 11). In reaching this conclusion
the Tien ignored the holding of Jaimez v. DAIOHS USA, Inc. (2010) 181
Cal.App.4th 1286. In reaching its conclusion the Jaimez court cited Elliot v.

Spherion Pacific Work, LLC (C.D.Cal.2008) 572 F.Supp.2d 1169, 1181

¥(...continued)

252 F.R.D. 641 (N.D. Cal. 2008); Brown v. Federal Express Corp., 249 F.R.D.
580 (C.D. Cal. 2008); White v. Starbucks Corp., 497 F.Supp.2d 1080 (N.D. Cal.
2007); Perez v. Safety-Kleen Sys., Inc., 2007 WL 1848037 (N.D. Cal. Jun. 27,
2007).
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(Elliot) where:

[T]he court addressed the same issue of the meaning of
the term ‘suffering injury.’ There, the court stated ‘the
statute clearly requires that an employee is not eligible
to recover for violations of section 226(a) unless he or
she demonstrates some injury from the employer's
violation. ( Id. at p. 1181.) The court listed the range of
injuries in the cases plaintiff had cited to show that no
injury was necessary: ‘These injuries included the
possibility of not being paid overtime, employee
confusion over whether they received all wages owed
them, difficulty and expense involved in reconstructing
pay records, and forcing employees to make
mathematical computations to analyze whether the
wages paid in fact compensated them for all hours
worked.’

(Jaimez, supra, 181 Cal.App.4th at1306, quoting Elliot, supra 572
F.Supp.2d at 1181.)

The Jaimez court went on to state “While there must be some injury
in order tb recover damages , a very modest showing will suffice.” (Jaimez,
supra 181 Cai.App.4th at p. 13; accord Wang v. Chinese Daily News, Inc.
(C.D. Cal.2006.) 435 F. Supp.2d 1642.) In Jaimez, supra. the Court found
that “a common legal issue predominates” concerning the pay stub claim,
and, accordingly reversed denial of certification.

It should also be noted that in Cicairos, supra, employees received ah
“earnings statement” and an earnings report. Cicairos, 133 Cal.App.4th at
956. The Court noted that: (1) the earnings statements did hot provide an

accurate statement of hours worked; (2) the earnings report did not list the
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actual hours worked per pay period; and (3) neither the earnings statements
nor earnings report listed the employer’s name and address. (Id.) Thus, the
Court held that the employer violated sectiqn 226 (and was not entitled to
summary judgment) because it “failed to provide . . . itemized wage
statements that meet the requirements of Labor Code section 226.” (Id.) The:
Tien court fails to account for Cicairos.

As stated above, Jaimez also relied on the federal district court
opinion of Wang v. Chinese Daily News, Inc. (C.D. Cal.2006.) 435 F.
Supp.2d 1042.). In Wang, the employer’s wage statements did not state the
“actual hours worked by the employees nor an hourly wage rate.” (Wang,
435 F.Supp.2d at 1050.) The employer argued (as did Tenet Healthcare in
this action) that the employees could not establish the requisite injury
required by Labor Code section 226(e). In rejecting this argument,'the Wang
Court held that the employees suffered injury, in part, by filing a lawsuit and
because the absence of accurate paystubs prevented the employees from

.- challenging the rate they were paid. (Id. at 1050-51.)

In Wang the employer also argued (as did Tenet Healthcare in this
action) that the employees could not establish the knowing and intentional
element required by Labor Code section 226(e). Again, Wang rejected the
employer’s argument, concluding that employers cannot evade liability for |

providing inaccurate paystubs by relying upon a payroll service to prepare
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the wage statements. (See id. .at 1051 [“Defendants’ argument that they have
hired a company to process the wage statements . . . does not relieve them of
having to comply”’].) The Wang Court also held that an employer’s failure to
correct its paystubs and its “stance that the violations are merely technical
also demonstrate that the violations were -knOwiqg and intentional.” (Id.)
Based on these aufhorities, it is evident that Tien conflicts with the
plain language of section 226, the purpose of that statute and the case law
interpreting it. As such, this Court should grant writ review to provide
guidance to California employers, employees and the lower courts. This
Court should also grant the petition for review to settle an important question
of law. The accurate wage statement requirement serves the essential
function of providing employees with accurate, easily-understood wage

statements so that

C. Involuntary Meal Period Waivers
' In their Motion For Class Certification the Petitioners asserted that
solicitation by Tenet of involuntary meal period waivers from employees
presented common questions of fact and law justifying class certification. (I
JA 00105 - 00106.) Although the trial court made no reference to this issue
in its Order of Nov. 17, 2008 denying class certification (XXX JA 05801 -

05813.) and the Court of Appeal made only a perfunctory reference to it
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without any discussion or ruling, Petitioner still contends that class -
certification should have been granted on this ground.

D. Payment of Penalty Based on Self-Reporting

Tenet has a uniform policy of requiring all of its employees to sign a
“missed meal log” in order to receive missed meal period wages required by
- Labor Code Section 226.7. Petitioners contend that this “missed meal log”
system is superfluous since Tenet has all information necessary to detect
missed meal periods in its payroll systerh. The “missed meal log”
requirement is intended by Tenet to deter employees from claiming earned
missed meal period wages. The “missed meal log” system presents common
issues of fact and law since it is used at all Tenet facilities and, accordingly,
class certification should have been grahted on that ground. Use of a scheme
or artifice to evade wage law and deprive employees of earned wages
violates California labor law and could potentially affect many employees in
the State. Review should be granted on that ground.

E. Trial Court’s Reliance on a Depublished Opinion

The sole authority relied upon by the trial court when it over-ruled its
prior ruling, thereby decertifying the ﬁreviously-certiﬁed classes, was
Brinkley, supra. (Slip Op. at 6, 11-12). Brinkley ruled in the same manner
as had the court in Brinker, supra. It had only been published for four days.

| (Slip Op. at 6). This Court had already granted review in Brinker on the
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very same issues. (Slip Op. at 4-5). The trial court stayed the proceedings
pending the possible de-publication of Brinkley. However, after this Court
granted review and depublished Brinkley, the trial court would not
reconsider its prior Order decertifying the class, which was solely based on
'Brinkley. (Slip Op. at 7).

The Tien court affirmed the trial court’s reliance on Brinkley even
though the trial court still had jurisdiction over the matter when Brinkley was
depublished, and the court had ruled in the exact opposite manner prior to
the publication of Brinkley. (Slip Op. at 11-12, 3-4). In so doing the Tien
court has effectively created a new rule: trial courts need not conform tﬁeir
orders to changes in law and thereby require an aggrieved party to appeal.

(See Slip Op. at 12).
LEGAL DISCUSSION

L REVIEW IS NECESSARY TO RESOLVE IMPORTANT
| QUESTIONS CONCERNING MEAL BREAKS.
A. The Meal Break Obligation.
Tien declined to follow Cicairos and held that individual issues would
predominate “if the employer need only offer meal periods, but need not

ensure employees take these periods.” (Slip Op. at 10). Tien conceded that
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its finding is unsettled and cited to the cases pending before this Court. (Slip
Op. at 10, fn. 6).

First, Tien failed to recognize that the IWC Wage Orders concerning

meal breaks: (1) were enacted decades before they were codified in the
Labor Code; (2) require employers to ensure meal breaks; and (3) are even
more protective of employees than the Labor Code provisions. As such,
Tien erred by concluding that the word “provide” in Labor Code section 512
trumped the Wage Orders when, in fact, the Legislature merely intended
section 512 to codify the protections set forth in the more protective Wage
Orders. (See Slip Op. 10).

“The IWC was a five-member appointive board established by the
Legislature in 1913, authorized to formulate wage orders governing
employment in California.” (Bearden v. U.S. Borax, Inc. (2006) 138
Cal.App.4th 429, 433-34, 41 Cal.Rptr.3d 482.) “The Legislature authorized
the [IWC] to adopt orders, rules, regulations, and policies to fix the wages,
hours, and working conditions of employees . . . .” (California Hotel &
Motel Assn. v. Industrial Welfare Com. (1979) 25 Cal.3d 200, 211, 157
Cal.Rptr. 840.) “Concerned with the health and welfare of employees, the
IWC issued wage orders mandating the provision of meal . . . periods in.
1916 . . ..” (Murphy, supra, 40 Cal.4th at 1105.) “The wage orders required

meal . . . periods after specified hours of work.” (Jd.) The meal period
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requirement has “ been substantially the same since 1947.” (California
| Manufacturers Assn. v. Industr;ial Welfare Com. (1980) 109 Cal.App.3d 95,
114, 167 Cal.Rptr. 203.) Thus, the IWC has “guaranteed work-free meal
periods” California employees for decades. Valles v. Ivy Hill Corp., 410
F.3d 1071, 1077 (9th Cir. 2005) (emphasis added). Moreover, the IWC
Chairperson has stated that an employer cannot permit an employee to skip
or shorten a meal break “just because [the employee] wants to do it.” RIN,
Exh. Q at 142. Rather, the Chairperson further acknowledged that “[t}here
has to be some policing” by the employer to ensure that employees take meal
breaks. IJ (emphasis added). In fact, employers frequently police their
work force in many areas. For example, employers routinely ensure that
overtime is worked, that safety rules are followed and that no lewd or
improper conduct takes place in the workplace. Moreover, employees
cannot unilaterally arrive late, work through lunch, and tell their employers
that they are leaving early.
Here, the pertinent IWC Wage Order provides: “No employer shall
. employ any peréon for a work period of more than five (5) hours without a
meal period of not less than 30 minutes . . . .” 8 C.C.R. § 11040, § 11(A).
Thus, under the Wage Orders, a “meal period of 30 minutes pér 5 hours of
work is generaliy required.” (California Hotel & Motel, 25 Cal.3d at 206

(quotation omitted).) The IWC confirmed that employees must receive meal
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periods. See IWC, Statement as to the Basis, Wage Orders - 1-13, 15 & 17
(Jan. 1, 2001) (RJN, Exh. T) (“Any employee who works more than six
hours in a workday must receive a 30-minute meal period.”) (emphasis
added); IWC, Summary of Interim Wage Order--2000 (Mar. 2000) (RJN,
Exh. S) (“An employee must receive a thirty-mimite meal period for every 5
hours of work.”) (emphasis added).

In 1999, the California Legislature codified the meal break
requirements set forth in the pre-existing Wage Orders. (See Cal. Labor
Code § 512; see also 1999 Cal. Legis. Serv. Ch. 134, A.B. No. 60 [“Existing
wage orders of the [[WC] prohibit an employer from employing an employee
for a work period of more than 5 hours per day without providing the
employee with a meal period of not less than 30 minutes . . . . This bill
would codify that prohibition.”’] (emphasis added); Valles, 410 F.3d at 1077
[“In 1999, the legislature codified the existing wage order requirements |
regarding meal periods . . . .”) (emphasis added).

“In 2000, due to a lack of empleyer compliance, the IWC added a pay
remedy to the wage orders, providing that employers who fail to provide a
meal or rest period ‘shall pay the employee one (1) hour of eay at the
employee's regular rate of compensation for each work day’ that the period is
not provided.” (Murphy, 40 Cal.4th at 1105-06 (quotation omitted); see also

Valles, 410 F.3d at 1077 [“In June 2000, following public hearings, the IWC
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amended the wage order that had, for years, guaranteed meal breaks by
adding a penalty provision.”]; 8 C.C.R. § 11040, § 11(B).) Also in 2000, the
California Legislature enacted Labor Code section 226.7, providing for a
penalty for an employer’s failure to comply with the meal period
requirements set forfh in the Wage Orders.

Based on the foregoing, it is evident that the Wage Orders obligate
employers to ensure meal breaks and that Labor Code sections 226.7 and
512 merely codified the meal break requirements set forth in the Wage
Orders. Moreover, as noted above, section 226.7 was enacted because
- employers were not complying with the meal break requirements. See
Bearden, 138 C;al.App.4th at 434 (noting that Assembly Bill 2509 was
“introduced to strengthen the enforcement of existing wage and hour
standards contained in current statutes and wage orders.”) (emphasis added).
As such, it is nonsensical to construe the Labor Code provisions as easing an
employers’ obligation regarding meal breaks when changes to the Wage
Orders and Labor Code were deemed necessary to compel employer
compliance with meal break requirerhents. ( See Industrial Welfare Com. v.
Superior Court (1980) 27 Cal.3d 690, 733, 166 Cal.Rptr. 331 [“Industrial
Welfare Orders may provide more restrictive provisions than are provided by
(the general) statutes adopted by the Legislature . . . .”] (quotation omitted).)

In sum, when the pertinent statutory provisions are read in context with the
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IWC Wage Orders, it is evident that theses provisions obligate employers to
affirmatively ensure that employees take 30-minute uninterrupted meal
periods.¥

Second, Tien violated fundamental rules of statutory interpretation by
fobusing on a dictionary definition of the word “provide” and ignoring the
context and purpose of the pertinent provisions. “The fundamental principle
of statutory interpretation is ‘the ascertainment of legislative intent so that
the purpose of the law may be effectuated . . . .” (Pollack v. Department of
Motor Vehicles (1985) 38 Cal.3d 367, 272, 211 Cal.Rptr. 748.) “This
principle requires [courts] to determine the objective‘ of the Legislature and
to interpret the law so as to give effect to that objective even when such an
interpretation appears to be at odds with conventional usage or the literal
construction of the statutory language.” (Id.) “The meaning of a statute may
not be determined from a single word or sentence; the words must be
construed in context . . ..” (Lungren v. Deukmejian (1988) 45 Cal.3d 727,
735, 248 Cal.Rptr. 115.) “[E]ach sentence must be read not in isolation but

in the light of the statutory scheme . ...” (/d) Moreover, “[t]o seek the

#1t is also illogical to conclude that section 512 reversed the decades-long
meal break requirement. See Industrial Welfare Com., 277 Cal.3d at 734
(noting that interpretation of statutory provisions should not depart from a
“long-continued and consistent administrative interpretation” which “has
received at least silent acquiescence from the Legislature™).
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~meaning of a statute is not simply to look up dictionary definitions and then
stitch together the results.” (Hodges v. Superior Court (1999) 21 Cal.4th
10‘9, 114, 86 Cal.Rptr.2d 884 [quotation omitted].)

Tien simply did not consider fhe long-recognized remedial purpose of
the meal period requirement — to protect the health and welfare of California
employees. Meal period rules have been part of California’s health, safety
and Welfare regulations for decades. (See Gentry v. Superior Court (2007)
42 Cal.4th 443, 456, 64 Cal.Rptr.3d 773 (2007) [“Califomia'courts have
long recognized [that] wage and hours laws ‘concern not only the health and
welfare of the workers themselves, but also the public health and general
welfare.””] (quotation omitted); see also Murphy, 40 Cal.4th at 1105 (Meal
breaks are “part of the remedial worker protection framework.”). In fact,
“health and safety considerations . . . are what motivated the IWC to adopt
mandatory meal and rest periods in the first place.” Murphy, 40 Cal.4th at
1113. Moreover, the IWC and California Labor Commissioner have long
recognized that méal periods are in the interest of the health and the welfare
of the employee. RIN, Exh Q at 142; RIN, Exh. R at 1-2. Tien also failed
to consider that “statutes governing conditions of employment are to be
construed broadly in favor of protecting employees.” (Murphy, 40 Cal.4th at
1103; see also id. at 1104 [“[S]ection 226.7 . . . is to be interpreted broadly

in favor of protecting employees . . . .”]. Finally, Tien failed to consider that
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IWC Wage Orders must also be liberally construed to protect workers. In
sum, Tien erred by relying on érguments set forth in cases now depublished
and pending before this Court.
Finally, Tien also failed to consider the clear distinction in which the
Wage Orders (which are controlling) utilize the word “provide.” The Wage
Orders impose a penalty “[i]f an employer fails to provide an employee a
meal period in accordance with the applicable provisions of this order . . ..”
8 C.C.R. § 11040, § 11(B) (emphasis added). The Wage Orders also impose
a penalty “[i]f an employer fails to provide an employee a rest period in
accordance with the applicable provisions of this order . .. .” Id., § 12(B)
(emphasis added). Yet the meal period provision utilizes mandatory
language (“No employer shall employ any person”) whereas the rest period
provision utilizes permissive language pertaining to rest periods (“Every
employer shall authorize‘and permit all employees to take rest periods . . .
”). Compare id., | 11(A) with id., § 12(A). Thus, the “failure to provide” |
penalty can apply in two strikingly different situations. As such, the Tien
court erred in relying upon now depublished opinions that conclude that the
term “provide” (in section 512) relieved employers of their affirmative
obligation to ensure that employees take meal breaks.
B. Involuntary Waiver of Second Meal Period

In their Motion For Class Certification Petitioners argued that
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common questions of law and fact existed regarding meal period waivers

| signed by all Tenet employees. The evidence showed that all employees
were required to sign the agreement upon being hired, and, that no new hire
ever refused to sign the waiver. (JA 1 00105.)

The applicable wage order provides that: “No employer shall employ
any person for a work period of more than five (5) hours without a meal
périod of not less than 30 minutes.” (Wage Order 5-2001 atq 11 (8 Cal.

- Code Regs. § 11050, §11.) Petitioners argued that the mandatory
requirement that all employees sign a waiver of their second meal period was
involuntary and coercive, and, accordingly, the waivers were invalid.

Neither the trial court in its Order. denying certification, or, the Court
of Appeal ruled upon or discussed this issue. Since the company-wide
waivers were invalid and this constitutes a common issue of fact and law,
réview should be grantéd on that ground.

C. Tenet’s Improper Use of a “Missed Meal Log” to Deter
Employees From Receiving Statutory Missed Meal
Period Wages.

Tenet admits that it required employees to sign a “missed meal log” in
order to receive their missed meal period wages under Labor Code §226.7.
(RB 22-23.) This policy was uniform throughout the Tenet system. Tenet

imposed this requirement despite the fact that its own payroll records would
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have provided all necessary information concerning missed meal periods.
Improper tactics used by employers to deprive employees of missed meal
period compensation violate the rights of employees. (Cicairos v. Summit
Logistics, Inc. supra.(2005) 133 Cal.App.4th 949.) Such a company-wide
illegal practice, if widely adopted, could potentially affect the statutory wage
rights of all California employees and is properly addressed by class
certification. Appellants argued that Tenet’s use of the “missed meal log”
was a thinly veiled effort by Tenet to prevent employees from receiving
missed meal period wages to which they were entitled under Labor Code
§226.7. This issue was not discussed or addressed by the Court of Appeal
in its Opinion, although it was clear that the evidence showed a common
practice by Tenet depriving employees of missed meal period compensation.
Aside from all other issues raised in the appeal, review is justified regarding
Tenet’s company-wide use of the “missed meal lpg” since all California
employees are potentially affected by such schemes to deprive them of
statutorily required wages.

In discovery prior to the Motion For Class Certification, Tenet
admitted that employees testified that they were intimidated by the “missed
meal log” and failed to claim their missed meal compensation for fear of
retaliation by supervisors. While superficially a meal period appeared to be

“provided,” when employees were not permitted by the press of work or a
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demanding supervisor to take it, they were intimidated by the “missed meal
log” system so that they would not claim their statutory missed meal
compensation. In this regard, Tenet constructively failed to provide meal
periods as required by law.

Most significantly, Tenet admits that the “missed meal log” system
was installed at all hospitals in the system. (Il JA 00436 - 00437.) common
issues of combined fact and law exist as to whether the “missed meal log”
constitutes a violation of wage and hour laws, whether the “missed meal
log” operated to deprive employees of their statutory missed meal period
compensation, and, accordingly, whether class members are entitled to an
extra hour of compensation for each missed or short meal period. Questions
concerning the true purpose, intent and result of Tenet’s use of the “missed
meal log” system are merits issues to be decided by the trier of fact. (Linder,
supra, 23 Cal.4th 429 at p. 440 - 441.) Accordingly,. the Court of Appeal
erred in ignoring this important issue and upholding the trial court’s ruling
denying class certification, since the combined factual and legal issue of
whether the “missed meal period log” constituted a constructive failure to
provide meal periods is an issue common to the entire class.

Furthermore, even if Tenet’s incorrect interpretation of its statutory
obligation to “provide” meal periods were to be adopted, (the Brinker issue)

this would not dispose of the issue of whether Tenet’s adoption of the
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“missed meal log” system at all hospitals improperly dissuaded employees
from claiming eaqu wages.

| Simply stated, whether or not employers need only “make available”
meal periods to employees, they certainly may not impose “management
policies™ or work rules which “effectively deprive” the employees of their
meal periods. Cicairos v. Summit Logistics, Inc. (2005) 133 Cal.App.4th
949. Here, the requirement that employees sign a “missed meal log” in order
to receive their statutory compensation is exactly such a prohibited system.
Since the “management policy” requiring signing the missed meal logs as a
condition of receiving wages was applied at all Tenet facilities, the class
should be certified with fegard to meal period issues so that the nature of the
“missed meal log” and its effect to deter employees from taking meal periods
or signing the log when they were required to work and missed them can be
determined by the trier of fact based on a full merits review.

Here, plaintiffs did produce evidence that the common practice of
requiring employees to sign the “missed meal log” deterred them from
.claiming their statutory missed meal wages. (JA XXX, 5808-5809.)
Accordingly, Brinkley, whether or not it is was later rendered uncitable by
the California Supreme Court’s grant of review, provides no support
whatsoever for the trial court’s order reversing the previous certification of

the meal period class. Importantly, the wage'and hour law does not require
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the employee to present a “bill” for his or her services as a condition of
receiving wages. (Calif. Indust. Welfare Comm. Order No. 5;2001(7)(a)(3).)
Because, as argued above, the trial court gave no prior notice of its intent
to reconsider and reverse its order certifying the meal period class, plaintiffs
had no opportunity to argue the deterrent effect of the “missed meal log” as a
common issue supporting class certification. This inability was critical,
since the court based its reversal of class certification on Brinkley, supra,
later depublished, in Which the plaiﬁtiffs alleged no common policy of
deterrence or prevention of meal period compensation by the employer. On
this issue, the present case is clearly and critically distinguished from
Brinkley and the trial court should have applied Cicairos supra, 133
Cal.App.4th 949 as it did in its original, correct, ruling certifying the meal
period class
Payments made under Labor Code § 226.7 as compensation for
missed meal periods are wages. (Murphy v. Kenneth Cole Productions, Inc.
(2007) 40 Cal.4th 1094.) The Court has a strong interest in enforcing laws
relating to the payment of wages and any artifice or scheme utilized by
émployers should be carefully reviewed in order to carry out the intent of the
| Legislamre to protect California employees. Review should be granted on

that ground.
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II. REVIEW IS NECESSARY TO RESOLVE IMPORTANT
QUESTIONS CONCERNIN G PAYSTUB VIOLATIONS.
Pursuant to California Labor Code section 226(a), employers must

provide employees with “an accurate itemized statement in writing”

showing, inter alia, “total hours worked’; and “all applicable hourly rates in
effect during the pay period and the corresponding number of hours worked
at each hourly rate.” Cal. Lab. Code § 226(a). An employer’s “obligation to
list the total hours worked during the pay period can only be satisfied by

listing the precise, actual number of hours worked.” (Cicairos, 133

Cal.App.4th at 955 (quotation omitted).) “The failure to list the precise

number of hours worked during the pay period conflicts with the express

language of the statute and stands in the way of the statutory purpose.” (Id.)

(quotation omitted). An employer also violates section 226 if an employee

must perform “arithmetic computations” to determine either total hours

worked, the applicable hourly rate, or the number of hours worked at each
hourly rate.

The Tien finding regarding the pay stub issue relies upon an assumption
that “injury” as required by the statute means something more than an
inability to understand the paystub and thus individual issues would
predominate. (Slip Op. at 11). This interpretation is erroneous,' however, as

it ignores the legislative intent behind section 226 and misconstrues the plain
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meaning of the term “injury.” (See In re Marriage of Harris (2004) 34 Cal.
4th 210, 221, 17 Cal.Rptr.3d 842 [“The fundamental purpose of statutory
construction is to ascertain the intent of the lawmakers so as to effectuate the
purpose of the law.” (quotation omitted)].)

It ié beyond dispute that the purpose of section 226 is to require
employers to provide employees with accurate easily-understood wage
'stat_ements so that employees can ensure that they are receiving all wages
due. To that énd, section 226(a) identifies numerous items which must be
included on a paystub. The “sin” which section 226 seeks to prevent is
inaccurate reporting, not the failure to pay all wages due as section 210 of
the Labor Codg already provides a remedy for employees who do not receive
all wages due. (See Cal. Labor Code § 210 [“[E]very person who fails to
pay the wages of each employee ... . shall be subject to a civil penalty . . .
.”].) To harmonize these two statutes, it is evident that section 226 applies
regardless of whether an employee receives all wages due and subjects an
employer to civil penalties for inaccurate and misleading paystubs. Thus,
the intent of section 226 is to prevent employers from providing inaccurate
paystubs which make it difficult for employees to determine whether they
received all wages due.

Accordingly, Tien misconstrued the unambiguous meaning of the word

“injury” by concluding that employees must demonstrate something beyond
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the mere receipt of an inaccurate wage statement to pursue a claim under
section 226. Under California law, the term “injury” has long been simply
defined as the deprivation of a legally protected interest. (See, e.g., State
Water Resources Control Bd. Cases (2006) 136 Cal.App.4th 674, 738, 39
Cal.Rptr.3d 189 [“Injury” means “[t]he invasion of a[ ] legally-prOtecged
interest.” (quoting Black's Law Dict. (5th ed.1979) p. 706, col. 2)]; Roth v.
Cottrell (1952) 112 Cal.App.2d 621, 624, 246 P.2d 958 [“The word ‘injury’
generally means in law invasion or violation of a legally protected interest or
property right of another.”]; id. at 625 [“The word ‘injury’ is used . . . to
denote the invasion of any legally protected interest of another.”) (quoting
Rest.2d Torts, § 7].) Moreover, injury “is not the same thing as damage . . .
.’ (Migliori v. Boeing North American, Inc. (C.D. Cal. 2000) 97 _F.Supp.2d
1001, 1007.) ““Injury’ is the invasion of [a] legally protected interest; it
differs from ‘harm’ . . . in that there may be injury . . . without any tangible

harm.” (Id. (quotation and citations omitted).) An “injury is the violation of

- the legally protected interest . . . and not necessafily the resulting harm.”

‘(Ia’.) Thus, an employee may pursue a claim under section 226 merely by
establishing the infringement of the employee’s legal right to receive
- accurate wage statements and Tien ignores the plain meaning of the word
injury and improperly interprets section 226 to permit employers to ignore

the accurate reporting requirement.
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Based on the plain language of séction 226(e), an employee that
receives an inaccurate wage statement which violates section 226 has
suffered an injury — the denial of the emplqyee’s statutory right to receive an
accurate paystub. Section 226 simply does not require that an employee
suffer an additional harm beyond the inaccurate paystub. A contrary
conclusion is neither supported by the express statutory language nor the
purpose of accurate paystub reporting.

III. REVIEW IS NECESSARY IN ORDER TO ASSURE THAT
TRIAL COURTS DO NOT CONTINUE TO CITE TO
DEPUBLISHED OPINIONS

The Tien court, in approving the of trial court’s refusal to reconsider
its order denying certification, notwithstanding that the sole authority upon
which it was based was a case that subsequently had been depublished, has
created precedent that will allow trial courts to ignore changes in law and
thereby require appellate review of easily correctable orders.

Notwithstanding the rules regarding reconsideration set forth in Code
of Civil Procedure §1008, courts have inherent constitutional authority to
reconsider their rulings at any time so to conform them to changes in law.
The court’s authority to conform its rulings to law is constitutional in nature.
(See Case v. Labzen Financial Co. (2002) 99 Cal.App.4th 172, 183, citing to

_Cal. Const., Sec I1I, art. 3). The purpose of the power is “the orderly and
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effective administration of justice.” (Kollander v. Superior Court (2002) 98
Cal.App.4th 304, 312). “A court could not operate successfully under the
requirement of infallibility in its interim rulings. Miscarriage of justice
results wheré a court is unable to correct its own perceived legal errors....”

- (People v. Castello (1998) 65 Cal.App.4th 1242, 1249).

The preservation [and allocation] of judicial resources, is a matter that
is squarely in the constitutional purview of this Court to decide. Petitioners
urge this Court to follow the reasoning set forth in Darling, Hall & Rae v.
Kirt (1999) 75 Cal.App.4th 1148. The Darling, Hall court, after concluding
a trial court’s authority to reconsider is not constrained by Code of Civil
Procedure §1008, opined that trial court’s exercise its discretion to preserve
judicial resources: “... [Code of Civil Procedure] Section 1008 is designed to
conserve the court’s resources by constraining litigants who would attempt
to bring the same motion over and over. On the other hand, the same
judicial resources would be wasted if the court could not, on its own motion,
review and change its interim rulinés.” (Darling, Hall & Rae, supra at
1156-1157).

A judgment is final where no issue is left for future consideration

| except for the fact of compliance or non-compliance with the terms of the
judgment. (Palo Alto-Menlo Park Yellow Cab Co. v. Santa Clara County

Transit District (1976) 65 Cal.App.3d 121, 129). Up to the point that a
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judgment or, for that matter, an appealable order is final, the courts have
inherent constitutional power to modify it so that it comblies with the current
state of the law. (/d.). The trial court in Tien should have exercised its
discretion and modified its ruling deny class certification as it was solely
based on a case that had been taken up by this Court for review. The trial
court’s failure to do so, resulted in a waste of judicial resources. This Court,
in order to preserve judicial resources, should rule that trial courts must
revisit any order that is based on case law that becomes uncitable up and

until there is a final judgment in the matter.
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CONCLUSION
For all these reasoﬁs? Petitioners respectfully request that this Court
grant review of the Court of Appeal’s decision and hold pending disposition
of Brinkley. Alternatively, Petitioner requests that this Court depublish Tien.
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Kevin Tien, Carole McDonough, and Julia Strain, for themselves and as class
representatives, appeal from the trial court’s denial of class certification of their wage-
related claims against their former employers, Tenet Healthcare Corporation, and several

dozen of its subsidiaries. We affirm.

FACTS AND PROCEEDINGS

In August 2006, appellants Kevin Tien, Carole McDonoﬁgh, and Julia Strain filed
for themselves and as class representatives for all others similarly sifuated a joint .
consolidated amended complaint against respondent Tenet Healthcare Corporation and
37 of its subsidiaries.! Appellants were hourly employees of Tenet or one of its 37
subsidiaries (collectively Tenét), consisting of hospitals throughout California.
Appellants alleged Tenet had not paid appellants and other class members legally
mandated additional wéges for missed meél periods and rest 'bre‘:aks. Appellants sought
certification of fdur classes for which appellants alleged common questions of law and
fact predominated over individual quéstions.

e Missed Meal Periods: Appellants alleged Tenet did not provide statutory
compensétion to employees who did not take their 30-minute meal period within 6 hours
of starting work, or did not take a second meal period after 10 hours of work.2 (Lab.
Code, §§ 226.7, 512.) |

e Missed Rest Breaks: Appellants alleged Tenet failed to provide a rest break for
each four hours an employee worked. (Lab. Code, § 226.7.)

1 The complaint consolidated Los Angeles Superior Court proceedings in Tien v. -

Tenet Healthcare Corp. filed in June 2003 and San Diego Superior Court proceedings in
McDonough v. Tenet Healthcare, Inc., filed in May 2004. "

2 Appellants® motion for class certification added a subclass to the meal period
class. The subclass alleged Tenet paid some employees less than the statutory hourly rate
in the occasional instances that it paid employees for missed meal periods. Appellants
and Tenet stipulated to dismissal of the subclass in December 2008 based on settlement
of another class-action lawsuit (the Pagaduan action) that is not part of this appeal.
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e Waiting Time Penalties: Appellants alleged Tenet did not pay terminated
employeés all the wages to which the employees were entitled upon their discharge for
missed meal périods and rest breaks, and thus were obligated to pay statutory penalties.
(Lab. Code, § 200 etseq.)

e Pay Stub Violations: Appellants alleged Tenet’s company-wide pay stub formzlt
omitted legally required information, including an employee’é hourly rates with the

number of hours worked at each rate. (Lab. Code, § 226.)3

1. The June 2008 Certification Order

In September 2007, appellants moved for class certification. After hearing, the
trial court issued in June 2008 its certification order giving appellants most, but not all, of
what they sought. '
| e Missed Meal Period Class Conditionally Certified: The court found that
appellants’ definition of membership for the misé_ed meal period class involved
predominately individual questions of each employee’s eligibility for compensation for |
missed meals, making appellants’ definition of the class overly broad and inappropriate
for class treatment. The court noted that ﬁncertain Compliance by employees with
Tenet’s electronic time-keeping record system (Kronos) introduced individualized
questions whether particular employees took their meal periods. Addltionally, the Coﬁrt
noted, some employees signed lawful waivers for meals they missed, but the class
~ definition did not také-lhose’waiilers into account. The court thus exercised its power to
narrow the class definition to conditionally grant class certification of the qucst10n of the
accuracy of Kronos in determining whether employees took meal penods and to

determine whether employees voluntarily signed meal period waivers.

3 Appellants alleged other causes of action which are not at issue in this appeal,
including unfair business practices, conversion, unjust enrichment, breach of contract,
and breach of the covenant of good faith and fair dealing.
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e Certified Waiting Time Penalty Class: The court found common questions
predominated as to whether Tenet had a company-wide policy of delaying payment of
wages owed to discharged employees, thus justifying class treatment.

e Certified Pay Stub Violations Class: The court found Tenet’s use of a
corporate-wide pay stub format meant common issues predominated, thereby warranting
class treatment. _

e Denied Certification of Missed Rest Breaks Class: The court found
individualized assessment of each employee’s eligibility for compensation for missed rest
breaks predominated because the class definition did not allow for Tenet’s having paid
statutory wage penalties to employees who missed their breaks. The court thus found

class treatment was inappropriate.

Tenet moved for “clarification and/or reconsideration” of the court’s certification
order. Tenet asked the coilrt, among other things, to clarify its reasoning that the
accuracy of the Kronos affected whether class treatment was proper for einployees who
missed their meal periods. Tenet also asked the trial court to certify for interlocutory
appellate review four ostensibly pure questions of law, one of which was whei:her an
employer’s obligation to “provide” a meal period to employees meant Tenet need merely
offer a meal period, or must ensure employees take their meal periods. Opposing Tenet’s
“clarification/reconsideration” motion, appellants asserted Tenet was attempting to
reargue the certification motion without offering any new information, facts, or law. The
court heard Tenet’s motion in July 2008, during Wthh the court gave the parties wrltten
tentative comments stating its intention to take the motion under submission and to
clarify certain portions of the June 2008 certification order.

Six days later on July 22, the Fourth District issued its decision in Brinker
Restaurant Corp. v. Superior Court (2008) 165 Cal.App.4th 2_5, review granted
October 22, 2008, S166350 (Brinker). Brinker held an emp_loyer satisfies its obligation to

“provide” a meal period by making meal periods available, but need not guarantee that
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employees take their periods. Tenet filed with the court a memorandum discussing
Brinker’s effect on certification of appellants’ meal period class. Tenet argued that,
under Brinker, whether the Kronos was reliable was no longer material because no
reasonable dispute existed that Tenet, at the very least, offered its employees the
opportunity to take meal periods. Hence, whether Kronos accurately recorded the taking -
of meal periods was irrelevant because the law did not obligate Tenet to guarantee
employees took their meals. Appellants filed a memorandum arguing the opposite.
Asserting Brinker was wrongly decided, they urged the trial court need not follow
Brinker because another published decision, Cicairos v. Summit Logistics, Inc. (2005)
133 Cal.App.4th 949 (Cicairos), obligated an employer to ensure that employees take
their meal periods. Appellants additionally asked the court to defer fﬁrther action in the
case until the-time for the California Supreme Court to grant review of Brinker expired.
The trial court agreed. |

_ On October 22, 2008, the Supreme Court granted review of Brinker, resulting in
its depublication. The next day, Tenet and appellants filed with the trial court a joint-
statement proposing how the court ought to proceed following Brinker’s depublication.
Appellants urged the court to move the case forward under its June 2008 certification
order. Tenet argued, on the other hand, that judicial economy meant the court should stay
further proceedings pending the Supreme Court’s decision in Brinker, which would likely
settle the law on an employer’s obligation to provide meal periods. ‘At a status
conference the next day, the court noted it had stayed proceedings awaiting the Supreme
Court’s order to grant or deny review in Brinker. Because of that stay, the court had
postponed ruling on Tenet’s pending request for reconsideration of the June 2008
certification order. Following Brinker’s depublication, the court intended to let the case
proceed. The court announced: “We’re going to have to go forward with the case. []
I’'m not prepared to just sit back and let it stall, given the fact there’s some uncertainties

in what’s going to happen with Brinker . ...  [{] I’m happy to go ahead - I'll issue a



decision. And I’ll seta fﬁrther status conference to kind of get a proposal for merits
discovery and a timetable for completing that.” |

Four days later on October 28, 2008, before the trial court issued its
reconsideration order, the Second District filed Brinkley v. Public Storage, Inc. (2008)
167 Cal.App.4th 1278, review granted January 14, 2009, S168806 (Brinkley). Like
Brinker, Brinkley held that an employer’s obligation to “provide” a meal period only
obligated the employer to offer a period during which an employee could eat a meal; it
did not obligate the employer to ensure the employee took the break. Three weeks later.
in November 2008, the trial court issued its ruling on Tenet’s motion for reconsideration
of the June certification order. Declaring Brinkley to be a “change of law,” the court
granted Tenet’s motion. (Code Civ. Proc., § 1008 [“If a court at any fime determines that
there has been a change of law that warrants it to reconsider a prior order it entered, it
may do so on its own motion and enter a different order”]; Le Francois v. Goel (2005)
35 Cal.4th 1094, 1100-1101.) The trial court having “determine{d] that Brinkley . . . a
Second District case, is controlling and requires revocation and modification of the prior”
June certification order, the court found “that the reasoning and holdings of the Brinkley
court have a direct impact on this Court’s prior order certifying Classes I [meal periods],
I1I [waiting time penalties], and IV [pay stub violations], and require denial of the motion
for class certification as to these classes.” Finding the evidence overwhelming that Tenet
made meal periods available to employees, the court found no need to examine the
reliability of the Kronos to determine whether employees took their meal periods because
no legal liability arose from an employee’s failure to take a meal period. Consequently,
the court denied certification of the meal period class. Denial of certification of the meal
period class, in turn, triggered denial of certification of the waiting time penalties class
because those penalties rested on the now unviable class claim for unpaid wages for
missed meal periods. Finally, the court denied certification of thé pay stub violations
class because Brinkley required employees to show actual damages from any

nonconforming pay stub, but individual questions predominated in proving those

6



da'mages.4 Appellants asked that the court stay the proceedings pending what appellants
(éorrectly) anticipated was the Supreme Court’s impending grant of review in Brinkley.
Tenet, on the other hand, requested that the court proceed, moving toward a “death knell”
dismissal of the class proceeding and what Tenet (correctly) anticipated would be |
appellant’s appeal ‘to this court of the trial court’s denial of class certification. The trial
court agreed to stay the proceedings until February 2009 pending its further order.

In January 2009, the Supreme Court granted its hold-and-review of Brinkley
pending its decision in Brinker. Appellants thereafter asked the trial court to vacate its -
~ November denial of certification order which had gutted its June certification order.
Appellants asked the court to reinstate its June order because the November order relied
on the no-longer citable Brinkley. Pointing to Cicairos, supra, 133 Cal.App.4th 949 as
purportedly the only published authority on an employer’s duty to provide meal periods.
to employees, appellants asserted _the court erred in denying certification. Appellants
counsel argued to the court: ‘ _ ‘

“As the court states in its opinion on November 17th, the court found that Brinkley
was controlling on this court . .. Brinkley was not controlling on this court. [] If you
have divergent opinions from different appellate districts this court is entitled to look at
whichever opinion it wants to. So Brinkley was not necessarily controlling. The court
could have looked at Cicairos and stayed with the Cicairos decision.”

The trial court declined to change its November denial of certification order. The
court informed counsel: “Cicairos appears to me to be a minority view adopted by one
court when a number of courts have taken the Brinkley/Brinker view and analysis and it

seems stronger to me.” This appeal followed.

4 The court affirmed its certification of the subclass of missed meal periods

discussed ante, footnote 2, involving Tenet’s alleged payment to employees of less than
their regular hourly rates for missed meal periods, but noted the pending final settlement
of the Pagaduan action would likely lead to summary dismissal of that subclass’s claims.
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DISCUSSION

"A:  Denial of Certification Reviewed for Substantial Evidence When Court Applies
Correct Legal Analysis
Appellants contend the court committed multiple errors in denying class

certification. We find the court ruled correctly for each of the four proposed classes.

1. Legal Principles Governing Appellate Review

Class certification “is ‘essentially a procedural [question] that does not ask
whether an action is legally or factually meritoriéus.’ [Citation.] A trial court ruling on a
certification motion determines ‘whether . . . the issues which rﬁay be jointly tried, when
compared with those requiring separate adjudication, are so numerous or substantial that
the maintenance of a class action would be advantageous to the judicial process and to
the litigants.” [Citations.] ... . [{] ... ‘Because trial courts are ideally situated to
evaluate the efficiencies and practicalities of permitting group action, they are afforded
great discretion in granting or denying certification. . . . [Accordingly,] a trial court
ruling supported by substantial evidence generally will not be disturbed “unless
(1) improper criteria were used [citation]; or (2) erroneous legal assumptions were made
[citation]” [citation] . . . .” [Citations.]” (Sav-On Drug Stores, Inc. v. Superior Court
(2004) 34 Cal.4th 319, 326-327, quoting Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429,
435-436 (Linder).) However, “We do not apply this deferential standard of review if the
trial court has evaluated class certification using improper criteria or an incorrect legal
analysis. . . . [Citations.] The reviewing court ‘must examine the trial court’s reasons for
denying class certification.” [Citation.] When reviewing an order denying class
certification, appellate courts ‘consider only the reasons cited by the trial court for the
denial, and ignore other reasons that might support denial.’ [Citation.]” (Jaimez v.
DAIOHS USA, Inc. (2010) 181 Cal.App.4th 1286, 1297-1298 (Jaimez).) But if the court
applies the correct legal standards and principles and finds individualized issues

predominate, we review the finding for substantial evidence. “Our task is to determine
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whether the record contains substantial evidence to sﬁppon the trial court’s predominance -
finding. [Citation.] ... [Citation.] We will not revérse the trial court’s ruling, if
supported by substantial evidence, unless improper criteria were used or erroneous legal
assumptions were made.” (Keller v. Tuesday Morning, Inc. (2009) 179 Cal.App.4th

1389, 1397.) -

2. Substantial Evidence Supports Denial of Certification

Tenet notes that appellahts do not challenge the sufficiency of the evidence .
supporting the trial court’s findings that individual questions predominated over common
questions. Based on appellants’ failure to discuss the evidence suppérting the trial -
coﬁrt’vs denial of certification, we could arguably find ‘éppellants héve not preserved the
issue for appeal and affirm on that basis alone.> But even if preserved, we alternatively
find that substantial evidence supported the tr'ial court’s ﬁndihgs that individual questions
predominated and affirm for that reason.  Case law establishes that “a class action will
not be permitted if each member is required to ‘litigate substantial and numerous
factually unique questions’ before a recovery may be allowed. [Citation.] ... ‘[I]fa
class action “will splinter into individual trials,” common questions do not predominate
and litigation of the action in the class format is inappropriate. [Citation.]’ [Citations.]”

(dArenas v. El Torito Restaurants, Inc. (2010) 183 Cal.App.4th 723, 732.)

Ol Meal Periods

The trial court found individual questions of proof predoininated. The court

explained:

5 Appellants identify some of the relevant facts in the section of their opening brief

and in some parts of their reply brief that discuss why the trial court’s original order was

correct. (See part E post.) Even in those discussions, appellants violate rules of appellate

practice by not citing all the evidence in support of the trial court’s final ruling.
(Grombiner v. Swartz (2008) 167 Cal.App.4th 1365, 1374.)
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“The Court would be required to conduct highly individualized determinations,
including, but not limited to, whether putative class members took their meal periods and
the'reason(s) why meal periods were not taken, before a liability determination could be
made. Importantly, a class action is not ‘superior’ where there are numerous and
substantial questions affectir.lg each clasé member’s right to recover, following
determination of liability to the class as a whole.” (Italics in original.)

Here, the court found individual questions swirled around issues such as
(1) employees signing, or not signing, missed meal logs which created inconsistencies
with time records showing whether mealé were taken; (2) certain employees receiving
meal periods although time records showed otherwise; (3) employees not clocking out
through Kronos but signing correction slips,dbcumenting they took their meals, and
(4) some embloyees shorting  the clock by starting their meals before clocking out. The
court’s findings coincide with the common-sense notion that individual questions-about -
 the reasons an employee might not take a meal period are more likely to predominate if -
the employer need only offer meal périods, but need not ensure employees take those

periods.®

6 “The law on this issue is unsettled. In Cicairos[, supra,] 133 Cal.App.4th 949, .
the Court of Appeal held that an employer’s obligation to provide employees with an
adequate meal period was not satisfied ‘by assuming that the meal periods were taken,
because employers have “an affirmative obligation to ensure that workers are actually

- relieved of all duty.” > [Citation.] We note that the California Supreme Court has
granted review in two cases that conflict with Cicairos. (See Brinker[, supra,]

165 Cal.App.4th [at p.] 31 [holding that employers ‘need only provide [meal breaks] and
~ not ensure they are taken’], review granted Oct. 22, 2008, S166350; Brinkley|, supra,)
167 Cal.App.4th [at p.] 1290 [holding that ‘California law does ndt require an employer
to ensure that employees take rest periods. An employer need only make rest periods
available’], review granted Jan. 14, 2009, S168806.)” (Jaimez, supra, 181 Cal.App.4th at
p. 1303.) In January 26, 2011, the Supreme Court granted review in a third case that
conflicts with Cicairos. (See Hernandez v. Chipotle Mexican Grill, Inc. (2010)

189 Cal.App.4th 751 [118 Cal.Rptr.3d 110, 113] [employer must make meal breaks
available but need not compel employees to take them], S188755.)
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-ii. " Rest Breaks

The trial court found Tenet’s policies made 10-minute rest breaks available after
every four hours of work. Given that Tenet was obligated only to offer rest breaks,
liability arose for Tenet only if its policy was a policy in name only and unobserved in
practice. (Cf. Jaimez, supra, 181 Cal. App.4th at pp. 1294; id. at pp. 1300, 1304-l305
[employer scheduled work routine that made it virtually impossible as a practical matter -
for employees to take fest breaks and still complete their assigned work].) The trial court
found that because employees did not record their 10-minute breaks on Kronos, the |
reasons, if any, that employees might. not take their breaks were predominately |
individualized quest1ons of fact not susceptible to class treatment. Hence class
certification was unwarranted.

iii.  Pay Stubs

The court held class certification of pay stub violations required class members to
show actual injury from noncomplying pay stubs. (Lab. Code, § 226.) Appellants
asserted employees suffered the injury of not being able to understand their pay stubs.
The frial court found, however, that individual questions of actual injury predominated
over common questions, explaining “The Court would have to determine whether each
individual class member actually suffered i mJury or damages as a result of the pay stubs
lacking the mformatxon required under the Labor Code . ... Such h1ghly individualized
determinations would render the class mechanism 1mpractlcable »

Because substantial evidence, unchallenged by appellants, supported each of the
foregoing denials of class certification, appellants fail to show the court’s ruling was

_error. (Keller v. T uesday Mormng, Inc., supra, 179 Cal. App 4th at.p. 1397 [“We will not
reverse the trial court’s ruling, if supported by substantial evidence . . . .”].)

B. Relyingon Depublzshed Bnnkley

In denymg class cert1ﬁcat1on the trial court’ s November 2008 order cited Brinkley

as compelling the demal Appellants contend the court erred when it refused to reverse
11



its November order after the Supreme Court granted review of Brinkley in January 2009.
Noting that a court may not cite an unpublished decision (Cal. Rules of Court,
rule 8.1 115(a)), appellants contend depublication of Brinkley necessarily meant reversing
-the November order which relied on Brinkley. Appellants assert the court’s refusal to
reverse itself was legal error because Brinkley’s depublication (énd Brinker’s a few
months earlier) meant, according to appellénts, that Cicairos, supra, 133 Cal. App.4th
949, was the only published authority on point. Cicairos being the sole relevant
authority, the trial court was, appellants assert, compelled to follow Cicairos’s holding
that employers must ensure employees take their meal periods
Appellants contention fails because Brinkley was a st1ll-publlshed decision when
the trial court relied on it 1in November 2008; Brinkley’s depublication did not occur until
January 2009. Although Brinkley’s depublication meant the trial court could no longer
‘rely on that decision after January 2009, appellants cite no authority that the court’s
reliance on Brinkley before its depublication violated the rule prohibiting citation of
depublished decisions. (Cf. Cal. Rules of Court, rule 8.1 115(d) [“A published California
opinion may be cited or relied on as soon as it is certified for publication or ordered
published”] .) In any case, although the Supreme Court’s granting of review in Brinkléy
and Brinker meant they were no longer citable, the trial court found-their analysis of the
~ law was more persuasive than Cicairos. Describing the legal reasorling of Brinkley and
Brinker about an employer’s obligation to previde meal periods, the trial court
concluded: “I’velooked at the analysis, I’ve looked at the logic of it and it makee more
sense to me at this juncture.” |
 We hold the trial court was correct. Labor Code section 512, subdivision (a) states
that employers must provide 'employees with meal periods of not less than 30 minutes if
they work shifts of more than 5 hours per day and a second 30-minute meal period if they
work shifts longer than 10 hours per day. Labor Code section 226.74, subdivision (a)
states: “No employer shall require any employee to work during any meal . . . period

mandated by an applicable order of the Industrial We_lfaf,e- Commission.” In keeping with
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the-ordinary dictionary meaning of “provide,” which means “to supply or make
available,” (Webster’s 9th New Collegiate Dict. (1984) p. 948), the mandatory language
doés not mean employers must ensure employees take meal breaks. “The California
Supreme Court has described the interest protected by meal break provisions [to mean]
 that “[a]n employee forced to forgo his or her meal period . . . has been deprived of the .
right to be free of the employer’s control during the meal period.” ”
Express Corp. (C.D.Cél. 2008) 249 F. R.D. 580, 585 (Brown), quoting Murphy v. Kenneth
Cole Prods., Inc. (2007) 40 Cal.4th 1094, 1104.) Consistent with the purpose of '

requiring employers to provide emplbyees with meal breaks, the Labor Code uses

(Brown v. Federal

mandatory language (e.g., Lab. Code, § 226.7, subd. (a) [“No employer shall require any
employee to work during any meal or rest period . . . .”’]) precluding é_mployers"from
pressuring employees to skip breaks, declining to schedule breaks, or eStablishing a work
"~ environment that diséourages employees from taking their breaks. A cordllary to an
employer’s obligation to ensufe that its employees are free from its co'ntro.l for 30 minutes
is the employer must not compel the employees to do any particular thing during that
time — including, if employees so choose, not taking their meals. (Brown, supra, at

p- 585.)

In any event, Cicairos does not, contrary to appellants’ assertion, establish that an
employer must guarantee employees take their meal periods.l Thus, even though the trial
court was obligated, m the absence of any cohﬂicting'appellate authority, to apply
Cicairos if that decision were applicable tothe case'befofe it (Auto Equity Salés, Inc. v.
Superidr Céu’rt (1962) 57 Cal.2d -450, 456), the converse was equally true: If Cicairos
was not précedenf for the point appellants were making, the tﬁal court had no duty to
follow that opinioﬁ. (Johnson v. Bradley (1992) 4 Cal.4th 389, 415 [case not authority
for proposition not consid_ered]; Sevidal v. T drget Corp. (2010) 189 Cal.App.4th 905,
926.) Cicafrosinvoived an employer at summary judgment in which triable issués of fact
existed whether the employer had a policy against providing breaks. The employer in

Cicairos pressured its truck driver employees to make a certain number of trips during a
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work day, monitored their progress with a tracking system, did not include a code in the
. tracking system for rest stopé, and did not schedule meal breaks for the drivers. |
(Ciéairos, supra, 133 Cal.App.4th at pp. 955-956.) These and other aspects of the work
environment effectively deprived drivers of an opportunity to take‘breaks; it follows that
an employer who frustrates its émployees’ exeréising of their right to meal periods
violates the employer’s obligation to “provide” meal periods. (See id. at pp. 962-963.)
That an cmployef may not frustrate the exercise of the employees’ meal breaks does not
equate with the obligation to ensure tﬁat an employee actually takes the break. Here, the.
trial court found overwhelming evidence fhat Tenet’s policies allowed meal periods.
That policy satisfied Tenet’s legal obligation required nothing more. (Brown, supra,
249 FR.D. at-p. 586 [Cicairos is “consistent with an obligation to rhake breaks available,
rather than to force employees to take breaks™]; s'ee also Kenny v. Supercui&, Inc.
(N.D.Cal. 2008) 252 F.R.D. 641, 646 [“Cicairos is not persuasive authorify for the

proposition that employers must ensure that their e_mployeés take meal breaks”].)

C. Opportunity to Argue Brinkley ’s Applicability

Appellants contend-the court violated their due process right to be heard when it
relied on Brinkley to deny certification. According to appellants, the court “wrongfully
reconsidered on its own motion [its June certiﬁcation order] without informing the
parties, soliciting briefing and holding a hearing.” Appellants assert the court issued its
order denying certification “without any notice whatsoever that the Court, on its own
motion, would réconsidei' the order granting certification.” Appellants’ contention is not

‘well-taken. |

First, Tenet’s motion for reconsideration of the June certification order was
pending in October 2008 when Brinkley was decided. Appellants did not request .
supplemental briefing after Brinkley issued, thus waiving their claim that the court denied
them the opportunity to brief Brinkley’s effect on their class action claims. In any case,

the trial court had previously permitted appellants (and Tenet) to submit written argument
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several months earlier in the summer of 2008 on Brinker and the legal principles for
which it stood, namely that an employer need only make meal periods available, but need =
nof ensure employees take their meals. According to appellants, Brinker and Brinkley
stood for the same proposition; appellants argued, “Brinkley’s holding is nearly identical
to the now defunct Brinker, holding as it pertains to the meal and rest period issues.” On
appeal, appellants do not identify what new argumenté they would have made about the °
scope of an efnployer’s obligation under Brinkley to “provide” meal periods that they had
not previously made about that obligation under Brinker.” Hence, the court’s error, if

any, in failing to'sua sponte invite supplemental briefing-on Brinkley was harmless.

D. Court Did Not Erroneously Rule on Merzts in Preferring Analyszs of Brinker and

Brmkley Over Cicairos

The court found “by any measure” that Tenet made meal periods “available.”
Appellants note that class certiﬁcaﬁon raises procedural hurdles which appellants fnus_t
overcome, but does not require appellants, nor permit the court, to address the merits of |
appellants’ class claims. “The certification question is ‘essentially a procedural one that
does not ask whether an action is legaily or factually meritorious.’ [Citation.]” (Sav-On
Drug Stores, Inc. v. Superior Court, supra, 34 Cal.4th atp.326.) Appellants contend the
- court probed the merits of their claims when it found Tenet’s obligation to “provide” a
meal period merely obligated Tenet to make meal periods available without ensuring
employees took their meal periods. Thus, accordmg to appellants, the court acted beyor-ld‘
ts authorlty when it found Tenet’s offering of meal periods was sufﬁment to reheve
Tenet of class liability.

Appellants are mistaken. “ ‘“To obtain [class] certlﬁcatlon a party must establish

the ex1stence of both an ascertainable class and a well- deﬁned‘commumty of mterest

Brinkley did differ, however, from Brinker in holding an employee must show'
actual injury from receiving a pay stub that did not comply with statutory requirements
dictating the pay stub’s contents. Appellants’ failure to request supplemental briefing on
Brinkley waives their claim that the court denied them an opportunity to be heard on that
matfter.

ki
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among the class members.” [Citations.] ‘The community of iﬁterest requirement
involves three factors “[one of which is] predominant common questions of law or
fact....” [Citation.]’ [Citation.]” (Jaimez, supra, 181 Cal.App.4th at p. 1298.) The
applicable body of law pertinent to a particular type of claim frames those questions
which must predotninate. “In'ordef to determine whether common questions of fact _
predominate the trial court must examine the issues framed by the pleadings and the law
applicable to the causes of action alléged.” (Hicks v. Kaufmén & Broad Home Corp.
(2001) 89 Cal.App.4th 908, 916; see also Thomas, Cal. Civil Courtroom Handbook &
Desktop Reference (2010 ed.) Determination and Ruling, § 8:44, citing Hicks, at p. 916
[“Whether common iésues predominate over individual issues necessarily involves an
examination of the issues framed by thé pleadings and the law appficable to the causes of
action alleged so that the cburt can consider the form a trial of those issues would take”].)
Here, the trial court’s considéfation of the scope of Tenet’s obligation to ﬁrovide meal
periods went to the court’s framing of those matters involving common questions of law
or fact needed to determine the suitabiiity of class treatment of appellants’ claims. .

We reject as misplaced appellants’ reliance on Linder, supra, 23 Cal.4th 429, to
support their contention that the trial court overstepped its authority by addressing legal
questions in denying appellants’ motion for class certification. Appellants rest their
contention on Linder’s observation that class certification involves procedural concerns,
leaving challenges to the substantive merits of a proposed class action to mechanisms
such as a demurrer or motion for summary judgment. (Lind'er, at ppb. 440-441.) Linder
- does not, however, foreciose courts from examining a legal issue in addressing
certification; Linder said only that a-plaintiff need not establish a likelihood of success on
the merits in order to obtain class certiﬁcaﬁon. (Fireside Bank v. Supérior Court (2'007)
40 Cal.4th 1069, 1091-1092.) Linder expressly recognized that whether the claims of the
representative plaintiffs are typical of class claims was an issué that might' interﬁvine with
the merits of the case, thus necessarily requiring the court to consider those merits.

(Fireside Bank, at p. 1092, citing Linder, at p. 443.) The trial court thus did not overstep
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its autherity when it determined that Tenet’s duty to provide a meal period obligated it

only to make such periods available to employees.

E. Impeaching Court’s Final Order with June Order

Appellants contend that, with one exception involving the court’s denial of class .
certification for the meal break class, the court ruled correctly in its June 2008 order
which largely granted class certification. Holding the court’s June order up against its
November order denying certiﬁcatidn, appellants urge us to deem the June order the .
sounder decision and direct the trial court to reinstate it. 'We decline appellants’
invitation. . |

A trial court’s interim order may not be used to impeach its ﬁnal order Appellants’
assertion that the June order is better reasoned does not establish that the November order
was error, nor does the fact that the June order may, for the sake of argument, have been
a reasonable exercise of the court’s discretion mean the November order was an abuse of

(1984

discretion. “ ‘[A] court is not bound by its statement of intended decision and may enter
a wholly different judgment then that announced.” [Citation.] ‘Neither an oral
expression nor a writteh opinion can restrict the power of the judge to declare his [or her] -
final corlclusion in his [or her] findings of facf and conclusions of law. [Citation.] The
findings and conclusions constitute the final decision of the court and an oral or written

“opinion cannot be resorted to for the purpose of impeaching or gainsaying the findings
and judgment. [Citation.]’ [Citation.] ” (Inre Marriage of Ditto (1988) 206 Cal.App.3d
643, 646-647.) Appe_llaints’ burden is nof to prove the June order was correct, but 'ratherv

“to demonstrate that the November order from which they appeal was legally wrong.

Appellants assert little, if any, evidence exists that the court initially intended its

~ June order to be a tentaﬁVe order. They claim no language within the June order states it

was a tentative decision. They additionally note that the order’s disposition set forth the

next steps the parties were -to'take' in the proceedings, which was consistent with the court

envisidning its June order as.a final, nontentative ruling. Finally, Tenet styled its motion
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challenging the June order as a motion for reconsideration and clarification, not as a

motion seeking to put the final touches to an interim order. Hence, according to
appellants, Tenet’s authorities that a party may not use an interim order to impeach a final
order are inapt. Be that as it may, regardless of whether the court initially may have
envisioned its June order as being the operative certification order, it did not become so..
‘Within days of the court’s June brder, Tenet filed its motion for “clarification and/or
reconsideration,” which the court took under submission and later granted. The court’s
intended final order on certification was its November order, which is the order from
which appellants took their appeal and, as the operative order, the one in which they must
- show legal error in order to prevail on appeal. In that challenge, they cite no authority

elevating the superseded June order to being anything more than largely beside the point.

DISPOSITION

The November 2008 order denying class certification is affirmed. Each side to

bear its own costs on appeal. '

RUBIN, J.
WE CONCUR:

BIGELOW, P.J.

GRIMES, J.
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