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ISSUE PRESENTED

Can the State of California (the "State") enforce its employment

laws- against - motor carriers by seeking an injunction under the Unfair ­

Competition Law, Cal. Bus. & Prof. Code §§ 17200 et seq., to compel them

to treat individuals who drive trucks for them as employees, rather than

independent contractors, or is such an action unconstitutional because it is

preempted by the Federal Aviation Administration Authorization Act

("FAAAA"), 49 U.S.C. § 14501(c)(I)?

WHY REVIEW SHOULD BE GRANTED

The Court of Appeal misapplied the tests for FAAAA preemption

when it considered this issue. Pursuant to those tests, the State's action

under the Unfair Competition Law against the defendant motor carriers is

preempted if it either refers to or affects the carrier's prices, routes, or

services. Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384, 388-90

(1992); Rowe v. NH Motor Transport Ass 'n, 552 U.S. 364, 370 (2008).

Even if the effect is remote, the State's action is still preempted if it

interferes with the forces of competition between motor carriers.­

Californians for Safe & Competitive Dump -Truck Transp. v. Mendonca,

152 F.3d 1184, 1188 (9th Cir. 1998), cert. denied, 526 U.S. 1060 (1999). In

addition, the Court of Appeal erred by rejecting the holding in Fitz-Gerald

v. Skywest Airlines, Inc., 155 Cal. App. 4th 411, 423 (2007), reh'g denied,
•

No. B 187785, 2007 Cal. App. LEXIS 1719 (Oct. 16, 2007), depublication

denied, No. S158366,2008 Cal. LEXIS 1056 (ian. 30, 2008), that the

preemptive language employed by the FAAAA preempts all actions under

the Unfair Competition Law against motor carriers.

The Court should grant review because this issue does not solely

affect the defendant motor carriers, it affects all motor carriers engaged in ­

the interstate transportation of property ("motor carriers") in California. 49

U.S.C. §§ 13102(14) 13501, 13504, 14501(c). Moreover, because the

1
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FAAAA employs the .same preemptive language as the Airline

Deregulation Act ("ADA"), 49 U.S.C.§ 41713(b)(1); Rowe, 552 U.S. at

369, the issue also affects all air carriers operting in California.

This issue embodies and ongoing conflict between a State policy

favoring the use of employee drivers over independent contractors and a

Congressional policy against state interference with the forces of

competition between motor carriers. Congress specifically adopted its

policy and enacted the FAAAA to thwart an attempt by the State to impose

its policy on motor carriers operating in California. H.R. Conf. Rep. 103­

677 ("HRCR") at 87 (1993), reprinted in 1994 U.S.C.C.A.N. 1715

("USCCAN") at 1759 (1 Appx. at 270).1 Nevertheless, the State and its

political subdivisions (collectively the "State") have repeatedly sought to

substitute the State's policy for the Congressional policy ever since.

Review is necessary to resolve this policy conflict conclusively and to give

effect to the Congressional policy against state interference by protecting

motor carriers operating in California from the State's continuing efforts to

impose the use of employee drivers on them.

Furthermore, review is necessary to secure the uniform application

of the law to air and motor carriers. Two published decisions by the Court

of Appeal for the Second Appellate District explicitly disagree whether the

preemption language employed by theFAAAA and the ADA preempts all

actions under the Unfair Competition Law against air and motor carriers. In

this matter, Division Five held that it does not. Opn.at 5. In Fitz-:-Gerald v.

Skywest Airlines, Inc., Division Six held that it does.

Because the decision by the Court of Appeal has created this split

within the Court of Appeal, because this case involves an ongoing conflict

between Congressional and State policies regarding motor carriers, and

I The relevant excerpt is attached as Exhibit "B." Cal. R. Ct. § 805(e)(I)(C).
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because the issue is of importance not only,to the defendant motor carriers,

'. but to all air and motor c'arriers operating in California, the Court should

grant review of this issue of first impression.

BACKGROUND

The State filed a complaint against the defendant motor carriers

alleging that they violated various Californiaeniployment laws (Cal. Lab.

Code §§ 226, 1194,2802,3700; Cal. Unemp. Ins. Code §§ 976, 976.6, 984,

13020; LW.C. Wage Order 9-2001 §§ 4, 7) by treatirig drivers who drive

trucks owned by one carrier and leased together with the drivers' services

to the other as independent contractors, rather than employees. Opn. at 1; 1

Appx. at 10:20-11 :9, 13:6-14:7.

The State did not assert a single cause of action under the state

employment laws the carriers allegedly violated. Instead, it chose to assert a

single cause of action under the Unfair Competition Law, Cal. Bus. & Prof.

Code §§ 17200 et seq., based on the alleged violation of those laws. The

State's action alleges that the carriers "illegally lowered their costs of doing

business," unfairly and unlawfully profited, and obtained an unfair

advantage over their competitors by misclassifying the drivers, and seeks

restitution, a civil penalty, and an injunction prohibiting the carriers from

continuing to treat the drivers as independent contractors. Opn. at 1;

1 Appx. at 9:26-10:11,14:8-12,14:27-15:10.

The defendant motor carriers filed a motion for judgment on the

pleadings. Opn. at 2. The trial court granted the motion, holding that the

FAAAA preempts the State's action for three reasons:

I) Pursuant to Fitz-Geraldv. Skywest Airlines, Inc., 155 Cal.

App. 4th 411, 423 (2007), reh 'g denied, No. B187785, 2007 Cal. App.

LEXIS 1719 (Oct. 16, 2007), depublication denied, No. S158366, 2008

Cal. LEXIS 1056 (Jan. 30, 2008), the FAAAA preempts all actions under

the Unfair Competition Law against motor carriers;

3
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2) Under the first part of effect test for preemption set forth in

Morales v. Trans World Airlines, Inc., 504 U.S. 374 (1992), the State's

action logically has a forbidden direct and significant effect on the

defendant motor carriers' prices, routes, and services; and

3) Even if that effect is remote, under the second part of the

effect test as set forth in Californians for Safe & Competitive Dump Truck

Transp. v. Mendonca, 152 F.3d 1184, 1188 (9th Cir. 1998), cert. denied,

526 U.S. 1060 (1999), the State's action is nevertheless preempted because

it impermissibly interferes with the forces of competition between motor

carriers by erecting an entry control that discourages the participation of

independent contractor drivers in the market. 2 Appx. at 429:5-432: 15; see

Opn. at2.

The State appealed the judgment, and on May 18, 2011, the Court of

Appeal reversed it.2 Opn. at· 6. In its Opinion, the court rejected the

reasoning of Fitz-Gerald and held the FAAAA does not preempt actions

against motor carriers under the Unfair Competition Law. Opn. at 5.

However, the court only applied the first part of the effect test set

forth in Morales to the state employment laws that the defendant motor

carriers allegedly violated. Id. at 5-6. The court implicitly found those laws

to be generally applicable to all businesses, and therefore found that they

only remotely affect the carriers' prices, routes, and services. Id. The court

reasoned that, because the State's action under the Unfair Competition Law

is based on the violation of laws which only remotely affect the carriers'

prices, routes, and services, the State's action itself also only remotely

affects them. Id. at 6. Therefore, the court held that the FAAAA does not

preempt the State's action. Id.

2 The Opinion of the Court of Appeal is attached as Exhibit "A." Cal. R. Ct.
§§ 8.504(b)(5), (e)(I)(A).
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The defendant motor carriers filed a petition for rehearing in which

they asked the court to apply the reference test for preemption set forth in

Morales, to apply the first part of the effect test from Morales directly to

the State's action under the Unfair Competition Law, not just to the state

employment laws that the carriers allegedly violated, and to apply the

second pari of the effect test set forth in Californians. In addition, the

carriers asked the court to reexamine its position regarding Fitz-Gerald in

light of the policies behind the Unfair Competition Law and the FAAAA,

as well as the case law interpreting those laws. The Court of Appeal denied

the petition onJune 17, 2011. Cal. R. Ct. § 8.268(c).

LEGAL DISCUSSION

I. REVIEW IS NECESSARY BECAUSE THE ISSUE INVOLVES
A CONFLICT BETWEEN AN EXPRESS FEDERAL POLICY
AGAINST STATE INTERFERENCE WITH THE FORCES OF
COMPETITION BETWEEN MOTOR CARRIERS AND A
STATE POLICY FAVORING THE USE OF EMPLOYEE
DRIVERS OVER INDEPENDENT CONTRACTORS.

Congress deregulated the trucking industry in 1980. Rowe v. N.H

Motor Transport Ass 'n, 552 U.S. 364, 367 (2008). Since that time, the State

has repeatedly attempted iinpose a state policy favoring the use of

employee drivers over independent contractors on motor carriers operating

in California. To that end, in 1993 the State enacted Assembly Bill 2015

("AB 2015"), 1993 Cal. Stat. ch. 1226 § 4 (1993), codified at Cal. Pub.

Util. Code §§ 4120 et seq. (1994), a law that exempted intermodal air and .

motor carriers from State regulation but denied the exemption to carriers

using a large proportion of independent contractor drivers. See H.R. Conf.

Rep. 103-677 ("HRCR") at 87 (1993), reprinted in 1994 U.S.C.C.A.N.

1715 ("USCCAN")at 1759 (1 Appx. at 270).

In direct response, in 1994 Congress intervened by enacting the

preemptive provisio~of the FAAAA to strike down AB 2015. [d. To end

5
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the patchwork of regulation created by AB 2015 and other laws enacted by

the states after federal regulation of the trucking industry ended, Congress

prohibited the State, the other states, and their political subdivisions from

"enact[ing] or enforc[ing] any law, regulation, or other proviSIon having the

force and effect of law related to a price, route, or service of any motor

carrier,"with certain exceptions that are not applicable here. 49 U.S.C. §

1450 l(c)(I); HRCR at 87, reprinted in USCCAN at 1759 (1 Appx. at 270).

In its findings regarding the FAAAA, Congress recognized that to

foster competition between motor carriers, it had to leave carriers to

themselves and to prevent the states from substituting their own policies for

the competitive market forces Congress sought to promote:

[P]reemption legislation is in the public interest as well as
necessary to facilitate interstate commerce. State economic
regulation of motor carrier operation causes significant
inefficiencies, increased costs, reduction of competition,
inhibition of innovation and technology and curtails the
expansion of markets .... The sheer diversity of these
regulatory schemes is a huge problem for national and
regional carriers attempting to conduct a standard way of
doing business.

HRCR at 87, reprinted in USCCAN at 1759 (1 Appx. at 270); Rowe, 552

U.S. at 372; Am. Airlines, Inc., v. Wolens, 513 U.S. 219, 227-28 (1995).

Congress .singled out AB 2015 for scorn, indicating that it

specifically intended to preempt the states from acting to discourage the use

of independent contractor drivers where the states determined them to be

undesirable and to encourage the use of independent contractor drivers

where competitive forces determined them to be profitable. Despite this

clear Congressional policy against state interference with competition in the

trucking industry in general and against state interference with the use of

independent contractor drivers specifically, the State has continued to

6
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attempt to impose its policy favoring the use of employee drivers over

independent contractors on motor carriers operatingin California.

In the most recent attempt, the State Assembly introduced a bill

designating all individuals that drive trucks for motor carriers operating in

California ports as employees. A.B. 950, 2011-12 Leg., Reg. Sess. (Cal.

2011). At the same time, the Port of Los Angeles has been seeking to

impose mandatory concession agreements on motor carriers operating there

.that will require the carriers to transition from the use of independent

contractor drivers to employee drivers. Am. Trucking Ass 'ns v. City ofLos

Angeles, 559 F.3d 1046, 1049 (9th Cir. 2009).

The State's action under the Unfair Competition Law against the

defendant motor carriers and similar actions against other motor carriers

operating in the Ports of Los Angeles and Long Beach are merely a pretext

'for another attempt to impose the State's policy disfavoring independent

contractor drivers on motor carriers. By seeking an injunction to force the

defendant motor carriers to treat the drivers under the current arrangement

as employees, the State is attempting to force the carriers to use employee

drivers rather than independent contractors. These ongoing efforts by the

State to impose the very same state policy on motor carriers that prompted

Congress to enact the FAAAA pose a federalism problem that the Court

should review.

The U.S. Supreme Court has already determined that causes of

action under state consumer protection laws such as the Unfair Competition

Law are the sort of state interference with. the forces of competition that

Congress intended to preempt in enacting the preemptive language of the

FAAAA. In American Airlines, Inc., v. Wolens, 513 U.S~ 219, 227 (1995), a

case interpreting the identical preemptive language employed by the ADA,

. the Court found that consumer protection laws ,present the potential for

states to regulate carrier business practices by imposing state policies on

7
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them and therefore held that causes of action against carriers under. such

laws are subject to preemption. Thus, the State's action not only interferes

with the forces of competition between motor carriers by seeking to impose

the very California policy that Congress intended to thwart by enacting the

FAAAA, it does so using a cause of action that the U.S.Supreme Court has

already deemed to be a vehicle for such interference.

The Court should grant review to conclusively resolve this conflict

between the express Congressional policy against state interference with

the forces of competition in the trucking industry and the State policy

. favoring the use of employee drivers and to protect air and motor carriers

from further attempts by the State to use the Unfair Competition Law to

substitute its policies for the forces of competition in their industries.

II. REVIEW IS NECESSARY TO RESOLVE A SPLIT
BETWEEN THE DIVISIONS OF THE SECOND DISTRICT OF THE
COURT OF APPEAL REGARDING THE PREEMPTION OF
CLAIMS AGAINST AIR AND MOTOR CARRIERS UNDER THE
UNFAIR COMPETITION LAW.

Furthermore, the Court should grant review because the decision in

this matter by Division Five of the Second Appellate District of the Court

of Appeal explicitly disagrees with an earlier decision by Division Six

regarding the preemption of actions against air and motor carriers under the

Unfair Competition Law.

In Fitz-Gerald v. Skywest Airlines, Inc., 155 Cal. App. 4th 411, 423

. (2007), reh 'g denied, No. B 187785, 2007 Cal. App. LEXIS 1719 (Oct. 16,

2007), depublication denied, No. S158366, 2008 Cal. LEXIS 1056 (Jan. 30,

2008), Division Six held that the preemptive language of the ADA

preempts all causes of action against air carriers under the Unfair

Competition Law, including a cause of action based on the violation of

California employment laws.

8
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. The decision by Division Six in Fitz-Gerald extends to motor

carriers as well. When Congress enacted the preemptive provision of the

FAAAA, it borrowed the provision's preemptive language from. the

comparable provision of the ADA. Compare 49 U.S.C. § 14501(c)(I), with

§ 41713(b)(l); Rowe v. NH Motor Transport Ass'n, 552 U.S~ 364, 370

(2008). Congress specifically intended the FAAAA to have the same

p!'eemptive effect regarding state action against motor carriers that the

ADA has regarding state action against air carriers. HRCR at 83-85,

reprinted in USCCAN at 1755-57 (1 Appx. at 266-68); Californians for

Safe & Competitive Dump Truck Transp. v. Mendonca, 152 F.3d at 1188

nn.4-5; see Rowe, 552 U.S. at 370. Therefore, case law interpreting the

ADA applies to the FAAAA and affects both air carriers and motor

carriers. Similarly, case law interpreting the FAAAA applies to both air and

motor carriers. See Tanen v. Southwest Airlines, Co., 187 Cal. App. 4th

1156, 1165-66 (2010); In re Korean Airlines, Co., No. 08-56385,2011 WL

1458794 at *8 (9th Cir. Apr. 18,2011).

Thus, by holding in Fitz-Gerald that the ADA preempts actions

under the Unfair Competition Law against air carriers, Division Six also

implicitly held that the FAAAA preempts actions against motor carriers

under the Unfair Competition Law. In this matter, Division Five expressly

rejected that holding, stating it saw no reason for the FAAAA to preempt

such actions against motor carriers. Opn. at 5. Because the decision by

Division Five also extends to air carriers, Division Five has created a split

between within the Second Appellate District of the Court of Appeal

regarding whether actions against air carriers and motor carriers under the

Unfair Competition Law are preempted.

Furthermore, Division Five has .created a potential split between

state and federal courts in California on this issue. In Blackwell v. Skywest

Airlines,Inc., No. 06cv0307 DMS (AJB), 2008 WL 5103195 at *2~ (S.D.

9
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Cal. Dec. 3, 2008), the U.S; District Court for the Southern District of

California agreed with Division Six. Citing Fitz-Gerald with approval, the

court found it was settled "that the ADA preempts actions against air carriers

under the Unfair Competition Law and held that such an action based on

the violation of California employment laws was preempted. Blackwell

indicates that federal courts confronting the preemption issue may favor the

approach taken by Division Six in Fitz-Gerald. If they do, plaintiffs filing

actions against air and motor carriers under the Unfair Competition Law

could" very well obtain different results depending on whether they file .the

actions in state or federal court. Review is necessary to ensure the uniform

application of the law in California.

CONCLUSION

The Court should review the issue of whether the FAAAA preempts

the State's cause of action against the defendant motor carriers under the

Unfair Competition Law not only to correct the errors committed by the

Court of Appeal, but also to resolve a disagreement between the divisions

of the Second Appellate District, to answer a question that affects all air

and motor carriers operating in" California, and to block the State's

continuing efforts to substitute its policy favoring the use of employee

drivers for the Congressional policy against such state interference with the

forces of competition in the trucking industry.

•

•

•

Dated: June 27, 2011 Respectfully submitted,

SA~ _

Neil S. Lerner
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10



•

••

•

CERTIFICATE OF COMPLIANCE

I hereby certify. that, pursuant to Rule 8.504(d)( I) of the California

Rules of Court, the attached PETITION FOR REVIEW uses 13 point

Times New Roman font including footnotes and contains 3,014 words,

which is less than the total number of words permitted by the Rules of

Court. I rely on the word count· of the computer program used to prepare

this brief in making this certification.

Neil S. Lerner
Arthur A. Severance
Attorneys for Defendant-Respondents
AlfredoBarajas and Pac Anchor
Transportation, Inc.

•

•

•

•

•

•

•

Dated: June 27, 2011 Respectfully submitted,

SANDS LERNER

~ >

• 11



•

•

•

•

•

DECLARATION OF SERVICE BY U.S. MAIL

Case Name: People v. Pac Anchor Transportation, Inc.
Court of Appeal Case No.: B220966

I declare:

I am employed at the law firm Sands Lerner, the office of a member of
the California State Bar at whose direction this service is made. I am over

. the age of 18 and not a party to this action.

On June 27, 2011, I served the attached PETITION FOR REVIEW by
delivering copies thereof enclosed in sealed envelopes and addressed as
follows to the common carrier Overnite Express, which promises
overnight delivery by 11:00 a.m. on June 28, 2011, to the following
recipients:

•

•

•

•

Kamala D. Harris, Esq.
Mark J. Breckler, Esq.
Jon M. Ichinaga, Esq.
Maurice R. Jourdane, Esq.
Satoshi Yanai, Esq..
Office of the Attorney General
300 S. Spring St., Ste. 1702
Los Angeles, CA 90013
Attorneys for Plaintiff-Appellant,
People of the State of California

Clerk of the Court
Los Angeles County Superior Court
Central District
Stanley Mosk Courthouse
III N. Hill Street
Los Angeles, CA 90012

Clerk of the Court .
Second District Court of Appeal,
Division Five
300 S. Spring Street
Second Floor, North Tower
Los Angeles, CA 90013

Appellate CoordinatQr
Office of the Attorney General
Consumer Law Section
300 S. Spring Street
Los Angeles, CA 90013-1230

. [Bus. & Prof. Code § 17209]

Office of the District Attorney
County ofLos Angeles
210 West Temple Street
Los Angeles, CA 90012
[Bus. & Prof. Code § 17209]

•

•

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct and that this declaration was executed
on June 27,2011, at Los Angeles, California.

Ruthelene Luckey .
Declarant
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IN THE COURT OF APPEAL OF TIIE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DMSIONFIVE

•

•

•

TIIE PEOPLE ex reI. KAMALA D.
HARRIS, as Attorney Gen~ral, etc.,

Plaintiff and Appellant,

v.
" .

PAC ANCHOR lRANSPORTATlON, .
INC., et al.,

Defendants and Respondents.

B220966

(Los Angeles County Super. Ct.
No. BC397600)

•

e·

e

•

APPEAL from a judgment of the Superior Court of Los Angeles County,

Elizabeth A. White, Judge. Reversed.

Edmund G. Brown, Jr., and Kamala D. Harris, Attorneys General, Dane R.

Gillette, ChiefAssistant Attorney General, Mark J. Breckler, Senior Assistant Attorney

General, Jon M. Ichinaga and Satoshi Yanai, Deputy Attorneys General, for Plaintiff and. .

Appellant.

Sands Lerner, Neil S. Lerner ~d Arthur A. Severance for Defendants and

Respondents.
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Plaintiff and appellant State of California appeals from a judgment following an

order granting judgment on the pleadings in favor of defendants and respondents Alfredo

Barajas and Pac Anchor Transportation, Inc. The State contends the Federal Aviation

Administration Authorization Act (FAAAA) (49 U.S;C. § 14501 et seq.) does not

preempt this action under California's unfair competition law (UCL) (BuS. & Prof. Code,

§ 17200et seq.) based on alleged violations of California labor and unemployment

insurance laws. We agree the State's unfair competition action is not related to a price,

route, or service of a motor carrier with respect to the uansportation of property, and

therefore, the action is not preempted by the FAAAA. We reverse.

FACTS

Pac Anchor is a trucking company in Long Beach, California. Barajas is an owner
" "

of Pac Anchor, where he works as a manager and truck dispatcher. Pac Anchor has

contracts with shipping coinpanies to transport shipping containers from the poris of Los

Angeles and Long Beach to locations in Southern California, including warehouses and

railroad freight depots.

Barajas owns 75 trucks. He recruits drivers, then leases his trucks and the drivers

to Pac Anchor. Barajas and Pac Anchor classify the drivers as independent contractors.

As a result, Barajas and Pac Anchor do not obtain workers' compensation insurance,

withhold state disability insurance or" income taxes, pa~ unemployment insurance or

employment training fund taxes on behalf of the drivei's~ reimburse business expenses,

insure payment of the state minimum wage, or provide itemized written statements of

hours and pay to the drivers:

The drivers do not invest any capital, however, or own the trucks that they drive:

They use trucks, tools, and equipment furnished by Barajas and Pac Anchor. The drivers

are employed for extended periods of time, but can be discharged without cause. The

drivers take all their instructions from Barajas and Pac Anchor. They are not skilled

workers and do not have substantial control over operational details. The drivers do not
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have other customers or their own businesses. The drivers do not have Department of
. .

Transportation operating authority or other necessary permits and/or licenses to

~dependentlyengage in the transport ofcargo: They are an integrated part ofBarajas's

and Pac Anchor's trucking business, because they perform the core activity of delivering

cargo.

PROCEDURAL mSTORY

On September 5,2008, the State filed a complaint against Barajas and Pac Anchor

for violation of the DCL. The complaint alleged that Barajas and Pac Anchor

misclassified drivers as independent contractors .and, as a result, "illegally lowered their

costs of doing business." Specifically, Barajas and Pac Anchor violated the UCL "by

engaging in acts of unfair competition including, but not limited to, the following: [m a.

Failing to pay unemployment insurance taxes as required by Unemployment Insurance

Code [section] 976; [~ b. Failing to pay Employment Training Fund taxes as required

by Unemployment Insurance Code [section]976.6; [m c. Failing to withhold State

Disability Insurance taxes as required by Unemployment Insurance Code [section]984;

[~. d. Failing to withhold State income taxes as required by Unemployment .Insurance

Code [section] 13020; [~ e. Failing to provide workers' compensation as required by.

Labor Code [section] 3700; [~ f. Failing to provide employees with itemized Written

statements as required by Labor Code [section] 226 and to maintain and provide

employees with records required by ·[California Industrial Welfare Commission (lwe)]

Wage Order [No.] 9, subsection 7; [mg. Failing to reimburse employees for business

expenses and losses as required by Labor Code [section] 2802; [and] [m h. Failing to

ensure payment-at all times ofCalifomia's minimum wage as required by LaborCode

[section] 1194 and [IWC] Wage Order 9, subsection 4." As a result ofthese practices,

Barajas and Pac Anchor "have. obtained an unfair advantage over its competitors,

deprived employees of benefits and protections to which they are entitled Under

Californi~ law, harmed their truck driver employees, harmed the· general public, and
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deprived the State ... of payments for California state payroll taxes." The State sought

restitution, civil penalties, and injunctive relief.

Barajas and Pac Anchor filed a motion for judgment on the pleadings on

August 21, 2009. After a hearing on September 22, 2009, the trial court found the action

was preempted by the FAAAA for three reasons. Firs.t, the court concluded that the

holding ofFitz-Geraldv. SkyWest, Inc. (2007) iss Cal.AppAth 411 (Fitz-"Gerald)

required fmdirig all VCL causes of action against motor carriers preempted by the

FAAAA. Second, the cOurt found that requiring Barajas and Pac Anchor to treat its truck

drivers as employees would increase the motor carrier's operational costs, and therefore,

the action related to the motor carrier's prices, routes, and services. Third, the court

concluded that the action threatenedto interfere with the 'forces of competition by

, discouraging independent contractors from competing in the truckingmarket. The court

entered an order granting judgment on the pleadings on October 13,2009, and entered

judgment in favor of Barajas and Pac Anchor on October 14,2009. The State filed a

timely notice of appeal.

DISCUSSION

Standard of Review

"A judgment on the pleadings in favor of the defendant is appropriate when the

complaint fails to allege facts sufficient to state a cause of action. (Code Civ. Proc.,

§ 438, subd. (c)(3)(B)(ii).) A motion for judgment on the pleadings is equivalent to a

demurrer and is governed by the same de novo standard of review. [Citations.] All

properly pleaded, material facts are deemed true, but not contentions, deductions, or

conclusions of fact or law; judiciaUynoticeable matters may be considered. [Citations.]"

(Kapsimallis v. Allstate Ins. Co. (2002) 104 CalAppAth 667,672.)
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Federal Preemption Principles

"The supremacy clause of the United States Constitution establishes a'

constitutional choice-of-Iaw rule, makes federal law paramount; and vests Congress with

the power to preempt state law. (U.S. Const., art. VI, cl. 2; Cipollone v: Liggett Group,

Inc. (1992) 505 U.S. 504,516; Jevne v. Superior Court (2005) 35 Ca1.4th 935, 949.)

There are four species of federal preemption: express, conflict, obstacle, and field.

[Citation.]" (Viva! Internat. Voice For Animals v. Adidas Promotional Retail

Operations, Inc. (2007) 41 Cal.4th 929, 935,fns. omitted.)

"First, express preemption arises when Congress'definers] explicitly the extent to

which its enactments pre-empt state law. [Citation.] Pre-emption fUndamentaily is a

question ofcongressional intent, [citation], and when Congress has made its intent known

through explicit statutory language; the courts' task is an easy one.' [Citations.] Second,

conflict preemption will be found when simultaneous compliance with both state and

federal directives is impossible. [Citations.] Third, obstacle preemption arises when.

'''under the circumstances of [a] particular case, [the challenged state law] stands as an

obstacle to the accomplishment and execution of the full purposes and objectives of

Congress.'" [Citations.] Finally, field preemption, Le., 'Congress' intent to pre-empt all

state law in a particular area,' applies 'where the scheme of federal regulation is

sufficiently comprehensive to make reasonable the inference that Congress "left no

room" for supplementary state regulation.' [Citations.]" (Viva! Internal. Voice For

Animals v. Adidas Promotional Retail Operations, Inc., supra, 41 CaIAth at p. 936.)

Express Preemption Provision of the FAAAA

The FAAAA preempts .state and local regulation relating to the prices, routes or

services of motor carriers with respect to the transportation ofproperty. (49 U.S.C.

§ 14501(c).) Specifically, section 14501(c) of title 49 of the United States Code provides

in pertin.ent part: "(1) ... Except as provided in paragraphs (2) and (3), a State ... ·may
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not enact or enforce a law, regulation, or other provision having the force and effect of

law related to a price, route, or service of any motor carrier ... with respect to the

transportation ofproperty."

As part of the deregulation of motor cariiers, Congress believed it was necessary

to eliminate non-uniform state regulations whic-n had caused "'significant inefficiencies,

increased costs, reduction of competition, inhibition of innovation and technology, and

curtail[ed] the expansion of markets.' H.R. Conf. Rep. No. 103-677, at 86-88 (1994),

reprinted in 1994 U.S.C.C.A.N. 1715,1758-60." (Californians for Safe & Competitive

Dump Truck Transp. v. Mendonca (9th Cir. 1998) 152 F.3d 1184, 1187 (Mendonca).)

The preemption provision of the FAAAAis identical to the preemption provision

of the Airline Deregulation Actof 1978 (ADA) to '''even the playing field' between air

carriers and motot carriers. [H.R. Conf. Rep. No. 103-677, supra,] at 85, 1994

. U.S.C.C.A.N. at 1757, 1759." (Mendonca, supra, 152 F.3d at p. 1187.)

The preemption clauses ofthe·FAAAA and the ADA are interpreted broadly and

expansively. (Mendonca, supra, 152 F.3d at p. 1188, fn. 5.) "The phrase 'related to' in

this general preemption provision is 'interpreted quite broadly.' [Citation.] Thus, '''[a]

state or local regulation is related to the price, route, or service of a motor carrier if the

regulation has more than an indirect, remote, or tenuous effect on the motor carrier's.

prices, routes, or services.''' [Citations.]" (CPF Agency Corp. v. Sevel's 24 Hour Towing

Service (2005) 132 Cal.App.4th 1034, 1044.)

The·issue before us in this case is whether the State's unfair competition action

relates to "a price, route, or service" provided by Barajas and Pac Anchor.

Relevant Cases Applying the Preemption Standard

Three relevant federal court cases have interpreted and applied the preemption

provisions of the ADA and the FAAAA. In Morales v. Trans World Airlines, Inc. (1992)

504 V.S. 374,383 (Morales), the United States Supreme Court considered whether· .

enforcement of certain fare advertising guidelines through state consumer protection laws

6
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was preempted by the ADA. The Morales court held that "[s]tate enforcement actions

having a connection with, or reference to, airline 'rates, routes,. or services' are pre­

empted under [the ADA]." '(Id at p. 384.) The court found that the guidelines were

indisputably related to fates. (Id. at pp. 387-388.) Therefore, the court held that the fare

advertising guidelines were preempted by the ADA. (Id. at p. 391.)

The United States Supreme Court further developed the scope of the ADA

preemption in American Airlines, Inc. v. Wolens (1995) 513 U.S. 219 (Wo/ens). The

plaintiffs ioWolens had fIled class action lawsuits for breach of contract and violation of

state consumer protection and deceptjve business practices laws, based on changes to

American Airlines' frequent flyer program. (Id. at pp. 224-225.) "Plaintiffs' claims

relate to 'rates,' i.e., American's charges in the fonn of mileage credits for free tickets

and upgrades, and to 'services,' i.e., access to flights and class-of-serve upgrades

unlimited by retrospectively applied capacity controls and blackout dates." (Id at

p.226.) The 'Wolens court held that the plaintiffs' claims under the state consumer

. protection law amounted to enforcement of a law related to air carrier rates, routes, or

services and, therefore, were preempted. (ld. at p. 228.) However, corrmlOn-law

remedies for breach of contract were not a requirement imposed under state law, and·

therefore, the plaintiffs' breach of contract claims based on the airline's voluntary

contractualcommitments were not preempted. (Id. atpp. 228-229.)

In Mendonca, supra, 152 F.3d at page 1189, the Ninth Circuit held that·

enforcement of California's Prevailing Wage Law (CPWL) (Lab. Code, §§ 1770-80) was

not preempted by the FAAAA. CPWL requires contractors and subcontractors awarded

public works contracts to pay workers the prevailing wages. (Lab. Code, § 1171.) A

group of motor carriers argued that CPWL directly affected "prices, routes, or services,"

because rates were based on costs, performance factors, and conditions, including

prevailing wage requirements. (Mendonca, supra, ~t p. 1189.) The appellate court .

concluded that although the wage law was "related to" the motor carrier's prices, routes,

and services in a sense, the effect was "no more thari indirect, remote, and tenuous."
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(Ibid.) CPWL did not frustrate "the purpose of deregulation by acutely interfering with

the forces ofcompetition." (Ibid.)

Division Six of this appellate district similarly found in Pitz-Gerald, supra, 155

Cal.AppAth at page 423, that actions to enforce California's minimum wage laws and

labor laws governing meal and rest breaks are not preempted by the ADA. Specifically,_

the Fitz-Gerald court concluded the plaintiffs' caUses of action for unpaid minimum

wages under Labor Code section 1194, unpaid meal and rest breaks, unpaid overtiJJ:le, and

waiting time penalties under Labor Code section 203 were not preempted by' the ADA.

(Fitz-Gerald, supra, at p. 415.) The Fitz-Gerald court fOl,1nd that although state

minimum wage laws ultimately result in higher fares, fewer routes, and less service, the ­

connection was too tenuous for preemption to apply. (Id. at p. 423~ fn. 7.) "If the rule

was otherwise, 'any string of contingencies is sufficient to establish a connection with

price, route or service, [and] there will be no end to ADA preemption. -[Citation.]'

[Citation.]" (Id. at p. 423.)

The court in Fitz-Gerald also held, however, that the ADA bars causes ofaction

under the veL. (Fitz-Gerald, supra, 155 Cal.App.4th at p. 423.) We disagree with Fitz­

Gerald's cursory citation to Morales and Wolens to support the conclusion that all state

unfair business practices statutes are preempted by the ADA. Where a cause of action is

based on allegations of unlawful violations of the State's labor and unemployment

insurance laws, we see no reason to find preemption merely because the pleading raised

these issues under tlie VCL, as opposed to separately stated causes ofaction. We

respectfully disagree with Fitz-Gerald's contrary conclusion as to preemption of causes

of action under the VCL.

The State's UCL Action

The State contends its action under the VCL is not preempted by the FAAAA,

because it is not related to the price, route or service of any motor carrier. We agree.
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The VCL defmes "unfair competition" as "any unlawful, unfair or fraudulent·
. .

business act or practice and unfair, deceptive, untrue or misleading advertising and any
act prohibited by [the false advertising law (Bus. & Prof. Code, § 17500 et seq.)]." (Bus.

& Prof. Code, § 17200.) "The DCL's purpose is to protect both con~ersand

competitors by promoting fair competition in commercial markets for goods and services.

[Citation.]" (Kasky v. Nike, Inc. (2002) 27 Ca1.4th 939, 949 (Kasky).) '''Because

Business and Professions Code section 17200 is written in the disjunctive, it establishes

three varieties of unfair competition-acts or practices which are unlawful, or unfair, or .

fraudulent.' [Citation.]" (Shvarts v. Budget Group, Inc. (2000) 81 CaI.AppAth 1153,

1157, emphasis added)

"An 'unlawful' business practice or act within the meaning of the UCL 'is an act

or practice, committed pursuant to business activity, that is at the same time forbidden by

law. [Citation,]' [Citation.] The California Supreme Court has explained that'[b]y

proscribing "any unlawful" business practice, "[Business and Professions Code]

section 17200 'borrows' violations of other laws and treats them as unlawful practices"

that the unfair competition law makes independently actionable. [Citation.]' [Citation.]"

(Bernardo v. Planned Parenthood Federation ofAmerica (2004) 115 Cal.AppAth 322,

351-352.) "In addition, under [Business and Professions Code] section 17200, 'a practice

.may be deemed unfair even if not specifically proscribed by some other law.'

[Citation.]" (Korea Supply Co. v. Lockheed Martin Corp: (2003) 29 Ca1.4th 1134, 1143.)

The State's action against Barajas and Pac Anchor under theUCL is based on

alleged violations of statutory obligations concerning employees. Specifically, the State

alleges violations of certain laws governing minimum labor standards, iTIcluding Labor

Code section 1194 (requiring the payment of California's minimum wage), Labor Code

section 226 (requiring issuance of itemized wage statements to employees), Labor Code

section 2802 (requiring reimbursement of employee expenses), Labor Code section 3700

(requiiing employers to secure workers' compensation insuranceor receive certification·

to self-insure), and certain laws governing generally applicable state payroll tax

requirements, including Unemployment Insurance. Code section 976 (requiring

9
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contributions to the State Unemployment Fund), Unemployment Insurance Code

section 976.6 (requiring contributions to the State Employment Training F.und),

Unemployment Insurance Code section 984 (requiring employee contributions to the

State Disability Fund, which employers must withhold from employee wages Under

Unemployment Insurance Code section 986), and Unemployment Insurance Code

section 13020 (requiring employers to withhold income taxes from employee wages).

'''States possess broad authority under their police powers to regulate the

employment relationship to protect workers within the State. Child labor laws, minimUm

and other wage laws, laws affecting occupational health and safety ... are only a few

examples.' [Citation.] State laws requiring that employers contribute to unemployment

and workmen's cpmpensation funds, laws prescribing mandatory state holidays, and

those dictating payment to employees for time spent at the polls or on jury duty all have

withstood scrutiny. [Citation.]" (Metropolitan Life Ins. Co. v. Massachusetts (1985) 471

U.S. 724, 756.)

In this case, the State's action to enforce Barajas's and Pac Anchor's statutory

obligations as an employer is not related to Pac Anchor's prices, routes, or services, even

though it inay remotely affect the prices, routes, or services that the motor carner

provides. Case law supports fmding that the effect ofCalifoinia'sminimum wage law

(Lab. Code, § 1194) on a motor carrier's prices, routes, and services is too tenuous for

preemption under the FAAAA. (See Filz-Gerald, supra, 155 Cal.App.4th at p. 423·
. .

[connection of minimum wage law to higher fares, fewer routes, and less service is

tenuous]; Mendonca, supra, 152 F.3d atp. 1189 [California's prevailing wage law

applicable to public works contractors is not preempted by the FAAAA].) Other

.Caiifomia labor and unemployment insiJrance provisions that Barajas and Pac Anchor

aHegedly violated have a similarly indirect and tenuous connection to Pac Anchor's

prices, routes, and services. We hold that the State's UCL action based on Barajas's and

Pac Anchor's alleged violations ofgenerally applicable state laws governing an

employer's relationship with employees is not an action related to the price, route, or

service of a motor carrier and, therefore, not preempted by the FAAAA.
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DISPOSITION

The judgment is reversed. Costs on appeal are awarded to appellant State of

California.

KRIEGLER, J.

We concur:

ARMSTRONG, Acting P. J.

. MOSK,J.
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