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\Z
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After a Decision by the Court of Appeal
Second Appellate District, Division Eight
. Case No. B220954

PETITION FOR REVIEW

ISSUES PRESENTED
This petition raises questions of statutory interpretation and judicial
economy that are of widespread importance to millions of California

employers and their employees:



ISSUE 1: Whether California employers must ensure that their
employees take duty-free meal breaks that are of at least 30 minutes in
duration and within the first 5 hours of work."

ISSUE 2: Whether California employers can shift the burdgn of
proof onto employees when they fail to maintain accurate employment
records. |

ISSUE 3: Whether California employees are “injured” within the
meaning of Labor Code section 226(e), upon receipt of an inaccurate pay

stub from their employer.

INTRODUCTION

This case presents precisely the same issue regarding the correct
standard under California law for employee meal periods, which is currently
pending before this Court in Brinker Restaurant Corp. v. Sup. Ct. (2008)
165 Cal.App.4th 25 (Brinker), review granted October 22, 2008, and
Brinkley v. Public Storage (2008) 167 Cal.App.4th 1278 (Brinkley), review
granted January 14, 2009. Moreover, this Court has already granted review
and deferred further briefing in the six post-Brinker cases raising this very
issue. This Court’s determination of whether an employer is required to
ensure that employees take meal periods is one that will directly impact this
case and millions of California employees and employers. In this case, as in
Brinker, the Court of Appeal held that employers need only provide meal
and rest breaks and have no legal obligation to ensure that such breaks are

actually taken. The net result of the Court of Appeal’s published decision is

' Compare Cicairos v. Summit Logistics, Inc. (2005) 133 Cal. App.4th 949,
954 [35 Cal Rptr.3d 243] with Slip Op. at 13-14,
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that employee claims for missed meal and rest breaks will not be
adjudicated on a class-wide basis.
For all the reasons stated below, the Court should grant review of the

Lamps Plus ruling.

WHY REVIEW SHOULD BE GRANTED

A review of the Lamps Plus decision is necessary to ensure
uniformity of decisions with respect to the proper legal standard for meal
periods, pending this Court’s decision in Brinker. In Lamps Plus, the Court
of Appeal concluded that employers must provide employees with meal
breaks, but need not ensure employees take them. (Slip Op. at 2.) However,
this exact issue is already pending before this Court in Brinker. This ruling
is also in direct conflict with another Court of Appeal decision that holds
“employers have ‘an affirmative obligation to ensure that workers are

993

actually relieved of all durty’” during meal periods. (Cicairos v. Summit
Logistics, Inc. (2005) 133 Cal.App.4th 949 [35 Cal.Rptr.3d 243]
(“Cicairos™).) In fact, the only appellate cases addressing these issues in
which review has not been granted are Cicairos and Jaimez v. DAIOHS
USA, Inc. (2010) 181 Cal.App.4th 1286 [105 Cal.Rptr.3d 443] (“Jaimez"),
which are contradicted by the Court of Appeal’s analysis. And, this Court
has already granted review.on a grant and hold status to six pést—Brinker
cases.

Additionally, this Court should grant review because the Lamps Plus
holding, that an employers’ payroll records are not sufficient evidence upon

which liability for final pay violations can be based, unfairly shifts the

burden onto terminated employees to prove such violations. This holding



conflicts with long-standing precedent, shifting the burden of proof to an
employer who fails to keep accurate employment records in the wage and
hour context. Moreover, the Court of Appeal’s misplaced burden creates a
perverse incentive for employers to avoid keeping accurate records
regarding termination pay and notice of termination in order to defeat class
certification on the basis of the (self-imposed) need for individualized
proof. Allowing such a ruling to stand would unfairly shift the burden of
proof onto the employee and encourage employers to maintain inaccurate
records.

Finally, this Court should grant the Petition for Review of this matter
to resolve the meahing of “injufy” under Labor Code section 226, as it
relates to an employee’s receipt of a non-compliant pay stub. Lamps Plus,
which requires an employee “demonstrate[] an injury arising from the
missing information” (Slip Op. at 22), conflicts with the plain language of

_section 226, its purpose and the cases interpreting it.
LEGAL DISCUSSION

L REVIEW IS NECESSARY TO RESOLVE IMPORTANT
QUESTIONS CONCERNING MEAL BREAKS
This Court should grant this Petition for Review on the pivotal issue
of whether employers must merely provide or ensure that employees take
meal breaks because: (1) this exact issue is already pending before this
Court in the lead case Brinker Restaurant Corp. v. Superior Court,
S166350, (2) uniformity of decision must be maintained in light of the

inherent conflict between Lamps Plus and other California Court of Appeal



decisions on this issue (Cicairos and Jaimez), and (3) an impoﬁant question
of law concerning a fundamental issue that affects the health and welfare of
California employees must be settled.

First, the issue of whether or not California employers have an
affirmative obligation to ensure that workers are actually relieved of all duty
during meal breaks is presently pending before this Court in Brinker.
Moreover, this Court has already granted review, on a grant and hold basis,
of the following post-Brinker cases:

. Brinkley v. Public Storage, Inc. (2008) 167 Cal.App.4th 1278,
review granted January 14, 2009, S168806 (holding forrlead
case Brinker Restaurant Corp. v. Superior Court
(Hohmbaum) (S166350);

. Bradley. v. Networkers International 2009 WL 265531,
review granted May 13,. 2009, S171257 (holding for lead case
Brinker Restaurant Corp. v. Superior Court (Hohmbaum)
(S166350);

. Faulkinbury v. Boyd & Associates (2010) 185 Cal.App.4th
1363, review granted October 13, 2010, S184995 (holding for
lead case Brinker Restaurant Corp. v. Superior Court
(Hohmbaum) (S166350);

. Brookler v. Radioshack Corp. (2010) WL 3341816, review
granted November 17, 2010, S186357 (holding for lead case
Brinker Restaurant Corp. v. Superior Court (Hohmbaum)
(S166350);

. Hernandez v. Chipotle Mexican Grill (2010) 189 Cal.App.4th
751, review granted January 26, 2011, S188755 (holding for



lead case Brinker Restaurant Corp. v. Superior Court
(Hohmbaum) (S166350); and

. Tien v. Tenet Healthcare Corp. (2011) 192 Cal.App.4th 1055,
review granted May 18, 2011, S191756 (Tien) (holding for
lead case Brinker Restaurant Corp. v. Superior Court
(Hohmbaum) (S166350).

The instant Petition for Review raises the identical issue presented
by Brinker — whether employers have an affirmative obligation to ensure
that workers are actually relieved of all duty or whether employers need
only provide employees with meal breaks. (See Slip Op. at 2: [“Because we
conclude that employers must provide employees with breaks, but need not
ensure employees take breaks . . . we hold the trial court did not abuse its
discretion in denying the motion and therefore affirm™].) Thus, this Court
should grant and hold the matter pending resolution of the issues raised in
Brinker because the identical issues are raised by the instant Petition for
Review. (See Cal. Rules of Court, rule 8.512(d)(2) [“On or after granting
review, the court may order action in the matter deferred until the court
disposes of another matter or pending further order of the court”].) As set
forth above, this Court has already followed this procedure in six other
similar cases: Brinkley, Bradley, Faulkinbury, Brookler, Hernandez and
Tien.

Second, the Lamps Plus opinion directly conflicts with Cicairos,
supra, 133 Cal.App.4th 949, in which the Third District Court of Appeal
held that an employer does not satisfy its obligation to provide employees
with an adequate meal period “by assuming that the meal periods were

taken, because employers have an ‘affirmative obligation to ensure that



workers are actually relieved of all duty.” ” (Id. at 962.) In Lamps Plus,
however, the Second District Court of Appeal refused to follow Cicairos
and asserted that “[t]he notion that an employer must ensure all employees
take their meal and rest periods is utterly impractical.” (Slip Op. at 14.)
Lamps Plus found the trial court’s legal analysis, that “California law
requires employers only to provide employees with meal breaks, not to
ensure the breaks are taken. .. .” to be correct and affirmed the order
denying class certification. (Slip Op. at 10.) Lamps Plus also concludes
that the mandatory language in Labor Code section 226.7, subdivision (a)
‘does not mean employer must ensure employees take meal breaks. Rather,
employers must only provide breaks, meaning, make them available.” (Slip
Op. at 13.)

The reasoning of the Lamps Plus court is identical to that in Brinker,
where the Fourth District Court of Appeal refused to follow Cicairos and
held that employers “need only provide [meal breaks] and not ensure they
are taken.” (Id. at 786.) Since the Brinker decision diverged from existing
precedent and created a split in appellate authority, this Court granted
review. Supreme Court review is therefore necessary in Lamps Plus “to
secure uniformity of decision . . . .” (Cal. Rules of Court, rule 8.500(b)(1).)
Interestingly, Lamps Plus acknowledged that “the Supreme Court has yet to
decide the issue” but went on to “hold that the trial court used the correct
legal analysis with regard to meal and rest breaks.” (Slip Op. at 15.)

In addition to Cicairos, Lamps Plus conflicts with other authority
that holds employers have an affirmative obligation to ensure that their
employees take their meal breaks. (See e.g., Wang v. Chinese Daily News,
Inc. (C.D. Cal. 2006) 435 F.Supp.2d 1042, 1059 n.21 [“it is the employer’s



burden to compel the worker to cease work during the meal period”]; Perez
v. Safety-Kleen Systems, Inc. (N.D. Cal. June 27, 2007) 2007 WL 1848037,
*7 [“an employer must do something affirmative to provide a meal period,
and may not merely assume such breaks are taken™]; Dilts v. Penske
Logistics, LLC (S.D. Cal. 2010) 267 F.R.D. 625, 638 [“the Court finds that
California meal break law requires an employer to affirmatively act to make
a meal period available where the employee[s] are relieved of all duty™],
and Valenzuela. v. Giumarra Vineyards Corp. (E.D. Cal. 2009) 614 F. Supp.
2d 1089, 1103 [“the court strongly suspects that the ‘no employer shall
employ . .” language imposes an affirmative duty on an employer to ensure
that meal periods are taken].) Review should therefore be granted in order
to secure uniformity of decision in the application of California’s meal
break standards. (Cal. Rules of Court, rule 8.500(b)(1).)

Third, Supreme Court review is also appropriate “to settle an
important question of law.” (Cal. Rules of Court, rule 8.500(b)(1).) Here,
the issue of whether California employers have an affirmative obligation to
ensure that workers are actually relieved of all duty during meal breaks
raises a fundamental issue affecting the health and welfare of millions of
California employees. “Meal and rest periods have long been viewed as
part of the remedial worker protection framework.” (Murphy v. Kenneth
Cole Productions, Inc. (2007) 40 Cal.4th 1094, 1105 [56 Cal.Rptr.3d 880].)
Lamps Plus failed to recognize that the IWC Wage Orders concerning meal
breaks: (1) were enacted decades before they were codified in the Labor
Code, (2) require employers to ensure meal breaks, and (3) are even more
protective of employees than the Labor Code provisions. As such, Lamps

Plus erred by concluding that the word “provide” in Labor Code section



512 trumped the Wage Orders when, in fact, the Legiélature merely
intended section 512 to codify the protections set forth in the moré
protective Wage Orders. (See Slip Op. at 13.)

“The IWC was a five-member appointive board established by the
Legislature in 1913, authorized to formulate wage orders governing
employment in California.” (Bearden v. U.S. Borax, Inc. (2006) 138
Cal.App.4th 429, 433-34 [41 Cal.Rptr.2d 482].) “The Legislature
authorized the [IWC] to adopt orders, rules, regulations, and policies to fix
the wages, hours and working conditions of employees . . . .” (California
Hotel & Motel Assn. v. Industrial Welfare Comm. (1979) 25 Cal.3d 200,
211 [157 Cal.Rptr. 840].) “Concerned with the health and welfare of
employees, the IWC issued wage orders mandating the provision of meal. . .
periods in 1916 . ...” (Murphy, supra, 40 Cal.4th at 1105.) “The wage
orders required meal . . . periods after specified hours of work.” (Ibid.) The
meal period requirement has “been substantially the same since 1947.”
(California Manufacturers Assn. v. Industrial Welfare Comm. (1980) 109
Cal.App.3d 95, 114 [167 Cal.Rptr.203].) Thus, the IWC has “guaranteed
work-free meal periods” to California employees for decades.. (Valles v. Ivy
Hill Corp. (9th Cir. 2005) 410 F.3d 1071, 1077.)

Here, the pertinent IWC Wage Order provides: “No employer shall
employ any person for a work period of more than five (5) hours without a
meal period of not less than 30 minutes . . . .” (Cal. Code Regs. tit. 8, §
11040, subd. 11(A).) Thus, under the Wage Orders, a “meal period of 30
minutes per 5 hours of work is generally required.” (California Hotel &
Motel Assn. v. Industrial Welfare Comm., supra, 25 Cal.3d at 206 (quotation
omitted).) In 1999, the California Legislature codified the meal break



requirements set forth in the pre-existing Wage Orders. (Cal. Lab. Code, §
512; see 1999 Cal.Legis.Serv. Ch. 134, A.B. No. 60 [Existing wage orders
“prohibit an employer from employing an employee for a work period of
more than 5 hours per day without providing the employee with a meal
period of not less than 30 minutes . . . . This bill would codify that
prohibition”]; Valles, supra, 410 F.3d at 1077 [“In 1999, the legislature
codified the existing wage order requirements regarding meal periods™].)

“In 2000, due to a lack of employer compliance, the IWC added a
pay remedy to the wage orders, proi/iding that employers who fail to
provide a meal or rest period ‘shall pay the employee one (1) hour of pay at
the employee’s regular rate of compensation for each work day’ that the
period is not provided.” (Murphy, supra, 40 Cal.4th at 1105-06 (citation
omitted); see also Valles, 410 F.3d at 1077 [“in June 2000, following public
hearings, the IWC amended the wage order that had, for years, guaranteed
meal breaks by adding a penalty provisidn”]; (Cal. Code Regs. tit. 8, §
11404, subd. 11(B).) Alsoin 2000, the California Legislature enacted
Labor Code section 226.7, providing for the payment of additional wages
for an employer’s failure to comply with the meal period requirements set
forth in the Wage Orders. (Murphy, supra, 40 Cal.4th at 1106.)

Based on the foregoing, it is evident that the IWC Wage Orders
obligate employers to ensure meal breaks and that Labor Code sections
226.7 and 512 merely codified the meal break requirements set forth in the
Wage Orders. And as noted above, section 226.7 was enacted because
employers were not complying with the mandatory requirements that
employees actually receive meal breaks. (Bearden v. U.S. Borax, Inc.,

supra, 138 Cal.App.4th at 434 [noting that Assembly Bill 2509 was
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“introduced to strengthen the enforcement of existing wage and hour
standards contained in cuneﬁt statutes and wage orders”].) As such, itis
nonsensical to construe the Labor Code provisions as somehow lowering an
employer’s obligation regarding meal breaks when changes to the Wage
Orders and Labor Code were deemed necessary to compel employer
compliance with meal break requirements in the first place. (See Industrial
Welfare Comm. v. Superior Court (1980) 27 Cal.3d 690, 733 [166 Cal Rptr.
331] [“Industrial Welfare Orders may provide more restrictive provisions
than are provided by (the general) statutes adopted by the Legislature™]
(quotations omitted).) Nothing associated with the legislative enactment of
Labor Code section 512 reveals any intent to reverse the decades-long meal
break requirement. (Id. at 734 [noting that interpretation of statutory
provisions should not depart from a “long-continued and consistent
administrative interpretation” which “has received at least silent
acquiescence from the Legislature™].) | It is therefore evident, when reading
the relevant statutory provisions and IWC Wage Orders, that these
provisions obligate employers to affirmatively ensure that employees take
30-minute uninterrupted meal periods.

Lamps Plus also violated a fundamental principle of statutory
interpretation, which is to ascertain the legislative intent so that the purpose
of the law may be effectuated. (Pollackv. Dept. of Motor Vehicles (1985)
38 Cal.3d 367,372 [211 Cal.Rptr. 748].) “This principle requires [courts]
to determine the objective of the Legislature and to interpret the law so as to
give effect to that objective even when such an interpretation appears to be
at odds with conventional usage or the literal construction of the statutory

language.” (Ibid.) Lamps Plus simply did not consider the long-recognized

11



rémediai purpose of the meal break requirement — to protect the health and
welfare of California employees. Meal break rules have been part of
California’s health, safety and welfare regulations for decades. (Gentry v.
Superior Court (2007) 42 Cal.4th 443, 456 [64 Cal.Rptr.3d 773]
[“California courts have long recognized [that] wage and hour laws
‘concern not only the health and welfare of the workers themselves, but also
the public health and general welfare”]; Murphy, supra, 40 Cal.4th at 1105
[meal breaks are “part of the remedial worker protection framework”].) In
fact “health and safety considerations . . . are what motivated the IWC to
adopt mandatory meal and rest periods in the first place.” (Murphy, supra,
40 Cal.4th at 1113.) Lamps Plus also failed to consider that “statutes
governing conditions of employment are to be construed broadly in favor of
protéctin_g employees.” (Murphy, 40 Cal.4th at 1103; Id. at 1104 [“section
226.7 . . . is to be interpreted broadly in favor of protecting employees™].)
Finally, Lamp& Plus failed to consider that IWC Wage Orders must also be
liberally construed to protect workers. In sum, Lamps Plus erred by relying
on arguments set forth in cases now depublished and pending before this
Court.

All of the above evidences the importance of this unsettled area of
law and the need for uniformity of decision. The lower courts require the
Supreme Court’s definitive ruling on whether employers must ensure that
employees take their meal breaks. Absent guidance from this Court, the
split in authority between Lamps Plus and Cicairos will only continue to

cause confusion among lower courts, employers and employees.? It also

2 Numerous trial courts continue to confront this issue. See e.g., Gabriella v.
Wells Fargo Fin. Corp. (N.D. Cal. Aug. 4, 2008) 2008 W1 3200190; Perez v.
Safety-Kleen Sys., Inc. (N.D. Cal. 2008) 253 F.R.D. 508; Salazar v. Avis

12



causes the continued misapplication of the standard for providing meal
breaks to the detriment of thousands of employees for whose benefit the

legislation was enacted.

I1. REVIEW IS NECESSARY TO RESOLVE AN IMPORTANT
ISSUE REGARDING BURDEN SHIFTING THAT RESULTS
FROM EMPLOYERS’ FAILURE TO MAINTAIN AND
PRODUCE EMPLOYMENT RECORDS
Unlike the unsettled state of the law for meal and rest periods due to

the pending Brinker decision, the law for late pay is well-settled and

codified in Labor Code sections 201-203. And Labor Code section 203

violations are easily determined from final pay records that employers are

required to maintain. Employer Lamps Plus, however, insists that
violations can only be determined by individual inquiries because Lamps

Plus’ own records cannot be relied upon. (Vol. IX, AA 264647, Vol. XII,

AA 3422-24.) The trial court erroneously agreed. The Court of Appeal

affirmed this decision and made a pronouncement that “California

employers are not obligated to keep a record of the date of final pay for
each employee, or of the date on which each employee gave notice of
termination.” (Slip Op. at 21.) As a result, claims for failure to timely pay
final wages, based on an employer’s payroll records, were not certifiable
because the details of each termination must individually be examined.

(Ibid.)

Budget Group, Inc. (S.D. Cal. 2008) 251 F.R.D. 529; Kenny v. Supercuts, Inc.
(N.D. Cal. 2008) 252 F . R.D. 641; Brown v. Federal Express Corp. (C.D. Cal.
2008) 249 F.R.D. 580; White v. Starbucks Corp. (N.D. Cal. 2007) 497
F.Supp.2d 1080; Perez v. Safety-Kleen Sys., Inc. (N.D. Cal. Jun. 27, 2007)
2007 WL 1848037.

13



If left unchecked, this ruling will create a perverse incentive for
employers to maintain shoddy record keeping practices. Additionally, this
ruling will cause a burden shifting onto the employee in the event
employers have inaccurate or inadequate employment records, that is
contrary to established precedent. “Where essential facts necessary to proof
lie within the exclusive knowledge or control of one party,” namely the
employer, “fundamental fairness” justifies shifting the burden of proof to
this party. (Amaral v. Cintas Corporation No. 2 (2008) 163 Cal.App.4th
1157, 1190 [78 Cal.Rptr.3d 572].) When the United States Supreme Court
addressed the problem of incomplete or inaccurate employer records under
the Fair Labor Standards Act in Anderson v. Mt. Clemens Pottery Co.
(1946) 328 U.S. 680, 687 [66 S. Ct. 1187,90 L. Ed. 1515], it observed that
the remedial nature of the statute and public policy “militate against making
that [evidentiary] burden an impossible hurdle for the employee.” (Id. at p.
687.) And, “[c]onsidering that an employer has a statutory duty to maintain
proper records of wages, hours and work conditions and is in the best
position to know salient facts about the nature and amount of work
performed” the Supreme Court concluded that it is appropriate to shift the
burden of proof to the employer. (/d. at 687-88.) In Mt. Clemens, “[t]he
high court observed that applying the normal burden of proof in such
circumstances would unfairly penalize an employee for the employer’s
failure to keep proper records and would allow the employer to keep the
benefits of the employee’s labors without paying full compensation.”
(Amaral v. Cintas No. 2, supra, 163 Cal. App.4th at 1189.) However, the
ruling in Lamps Plus allows precisely what the courts decried in M.

Clemens and Amaral.

14



Moreover, the Lamps Plus holding, if allowed to stand, would
encourage employers to maintain inaccurate records, or no records at all
regarding termination, and exculpate themselves from liability for wage and
hour violations. Here, the employer admittedly maintained incomplete and
inaccurate records pertaining to its terminated employees. Yet the
employer, not the employee benefits from this failure because the lower
courts found that “/ive testimony must be elicited regarding each of the
2,121 former employees to determine if an unlawful late payment was
actually made in any particular case.” (Vol. XI, AA 3194) Ifrecords
cannot be relied upon, the only way to prove violations would be by
contacting.each and every terminated employee and questioning them
regarding the circumstances surrounding their termination. This would
improperly shift the burden of proof onto employees and make it virtually
impossible for millions of terminated California employees to prove
violations on a class-wide basis. |

The pronouncement in Lamps Plus would not only defeat Labor
Code section 203 claifns on a class-wide basis, because individual inquiries
regarding notice and payment of final pay would be required, but it would
defeat similar claims for millions of individual employees who fail to keep
their letter of resignation or related termination documents. Like in Amaral,
the employer, not the employee, controls the termination procedures and has
greater knowledge about the obligations imposed by the Labor Codes so, “it
would be unrealistic and unfair to expect individual class members to prove
they” were not properly paid their final paychecks. (dmaral v. Cintas No.
2, supra, 163 Cal.App.4th at 1190.) Pursuant to established case law, the

employer should not be able to benefit from such record keeping practices
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and all inferéncés should be drawn in favor of the employee. Accordingly,
review by this Court is necessary to protect millions of employees against
potential violations of California’s protective wage and hour laws relating
to final pay and to discourage employers from keeping inaccurate

employment records.

III. REVIEW IS NECESSARY TO RESOLVE IMPORTANT

QUESTIONS CONCERNING PAY STUB VIOLATIONS

This Court should also grant the Petition for Review of this matter to
resolve the meaning of “injury” as it relates to receipt of a non-compliant
pay stub. This very issue is pending before the Court in Brinkley v. Public
Storage (2008) 167 Cal.App.4th 1278, review granted January 14, 2009. In
Lamps Plus, the trial court determined that class certification of wage
statement violations required class members to show actual injury from the
non-complying pay stubs. (Slip Op. at 21.) Lamps Plus upheld denial of
certification of the pay stub class and concluded that the trial court’s legal
analysis was correct because it concluded that “[b]y employing the term
‘sufferihg injury,’ the statute requires that an employee may not recover for
violations of section 226, subdivision (a) unless he or she demonstrates an
injury arising from the missing information. (Slip Op. at 22.)

Pursuant to Labor Code section 226, subdivision (a), employers must
provide employees with “an accurate itemized statement in writing”
showing, inter alia, “total hours worked” and “all applicable hourly rates in
effect during the pay period and the corresponding number of hours worked
at each hourly rate.” An employer’s “obligation to list the total hours

worked during the pay period can only be satisfied by listing the precise,
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actual number of hours worked.” (Cicairos, 133 Cal.App.4th at 955
(quotation omitted).) “The failure to list the precise number of hours
worked during the pay period conflicts with the express language of the
statute and stands in the way of the statutory purpose.” (Ibid.) An employer
also violates section 226 if an employee must perform “arithmetic
computations” to determine either total hours worked, the applicable hourly
rate, or the number of hours worked at each hourly rate. (/bid.)

Lamps Plus holds that the trial court’s legal analysis was correct
regarding the pay stub issue because “[b]y employing the term ‘suffering
injury’ the statute requires that an employee may not recover for violations
of section 226, subdivision (a) unless he or she demonstrates an injury
arising from the missing information.” (Slip Op.at 22.) In reaching this
conclusion, Lamps Plus attempts to distinguish its holding from the holding
in Jaimez, supra, 181 Cal.App.4th 1286. However, a review of Jaimez
shows that the definition of “injury” also applies in Lamps Plus. The
Jaimez court cited Elliot v. Spherion Pacific Work, LLC (C.D. Cal. 2008)
572 F.Supp.2d 1169, 1181 (Elliof) where the court addressed the meaning
of the term “suffering injury” and “listed the range of injuries in the cases
plaintiffs had cited to show that no injury was necessary.” (Jaimez, supra,
181 Cal.App.4th at 1306, quoting Elliot, supra, 572 F.Supp.2d at 1181.)
““These injuries include the possibility of not being paid overtime,
employee confusion over whether they received all wages owed them,
difficulty and expense involved in reconstructing pay records, and forcing
employees to make mathematical computations to analyze whether the
wages paid in fact compensated them for all hours worked.”” (Ibid.) In

Jaimez, the Court found that “a common legal issue predominates” over the
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pay stub claim, and aécordingly, reversed denial of certification. (/d. at
1307.)

Moreover, in Wang v. Chinese Daily News, Inc., supra, 435
F.Supp.2d 1042, another case relied on in Jaimez, the Court held that
employees suffered injury, in part, by filing a lawsuit and because the
absence of accurate pay stubs prevented the employees from challenging the
rate they were paid. (Id. at 1050-51.) Wang also concluded that employers
cannot evade liability for providing inaccurate pay stubs by utilizing a
payroll service to prepare wage statements and then claiming that the
employee cannot establish the knowing and intentional element required by
Labor Code section 226, subdivision (¢). (Id. at 1051.)

Lamps Plus, therefore, conflicts with the plain language of section
226, its purpose and the cases interpreting it. This Court should grant the

petition for review to settle this important question of law.

CONCLUSION
For all of these reasons, Petitioners respectfully request that this
Court grant review of the Court of Appeal’s decision and hold further
briefing pending disposition of Brinker. Alternatively, Petitioners request

that this Court depublish Lamps Plus.
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SUMMARY
‘Plaintiffs and appellants Marlon Flores, Hooman Khalili, and Ryan

'McGumness appeal from the order denymg their motion for class certification of their -

- labor claims against Lamps Plus, Inc. Pa01ﬁc Coast Lighting, Inc., and Lamps Plus

Centenmal, Inc. (Lamps Plus, or defendants). Because we conclude that employers
must provide employees with breaks, but need not ensure employees take breaks, that

individual disputes dominate all of plaintiffs’ claims, and the class representatives are

inadequate, we hold the trial court did not abuse its discretion in denying the motion
and therefore afﬁrm | |

FACTUAL AND PROCEDURAL BACKGROUND

- 1. . Facts.

Lamps Plus -is a retail lighting chain, employing thousands of nonmanagerial
hourly employees' in its 29 stores-in California during the relevant period. Lamps
Plus’s corporate headquarters are in California. It has centrahzed timekeeping and
payroll systems that are operated from headquarters and all of its corporate policies
and procedures are issued from headquarters L

The Lamps Plus workforce includes managers- in-training, a551stant managers,
store managers,—stockroom people, cashrers, and others performmg office, display,
cleaning, and sales duties. The number of emplioyees and types of positions vary from
store to store. All Lamps Plus employees are nonexempt, exeept the store managers.
Even assistant managers are nonexempt hourly employees. All employees use the
same timekeeping system. | '

Lamps Plus has an employee handbook that includes a policy requiring meal

and rest breaks. Its meal and rest break policy provides that its nonexempt employees

“must” take an uninterrupted meal period of at least 45 minutes after not more than

five hours of work. Employees are “entitled” to take a second meal period if they

- work more than 10 hours. “E_mploYees are required to take [unpaid] meal periods, and

should not eat at their desks or work stations.” Nonexempt employ_ees are “authorized

and permitted” to take a 15-minute paid rest period “for every four hours, or major



'fractiou of four houirs, that they work.” The policy also-provides for written waiver of
the meal periods for employees WOrking a shift of six hours or le'ss,' as well as written
waiver of the secend meal .per'iod for those employees .w0rking between 10- and 12-
hour shifts. Employees are required to sign an aeknowledgment providing: “I |
- acknowledge that I have received}a copy of the Company’s meal and rest break policy, -
and | aeknowledge and Ia'gree that I will comply with tlre peliey 1 ﬁlrther'agree that
if [ am not prov1ded with the meal and rest perlods specified in the pohey, I w111
contact Human Resources . . . .”
Meal and rest periods are scheduled by the employee’s supervisor. Meal
periods are logged in the timekeeping system, but rest periods are not. Lamps Plus -
. usesa progresstve discipline system for violatioris of the meal and rest period policy.
Lamps Plus has a uniform procedure for payment of wages upon both voluntary :
and mvoluntary termmatlons admmlstered fromheadquarters The procedures require
that managers prepare and submit a termination report to Lamps Plus s central human
resources department for processmg The last day worked by an employee is
Adeterrmned from the termination report. The payroll department is then responsible
for transmitting the final paycheck to the employee. The paycheek is sent by courier
to the employee’s §tore, or ts sent by mail at the request of the employee.
-All three plaintiffs reported to the same manager at the same Lamps Plus store
" in San Rafael, which is only one of the 29 stores Lamps Plus operates in California.
Marlon Flores (F lores) worked at Lamps Plus’s San Rafael store as a full time sales
assocrate from January 2003 to July 2003, and as a part-tlme sales associate from
August 2003 to December 2003. Hooman Khalili (Khalili) was briefly employed as a
~ part-time stock person in the San Rafael Lamps Plus store between September 2003
| and February 2004. During that time, Khalili worked a total of only 12 shifts. Ryan
McGuinness (McGuinness) worked as a full-time sales associate at Lamps Plus’s San
'Rafael store, ﬁ-em September 2003 to May 2005.



2. . Procedure.
' a The operative complamt
_ Flores Khahll and McGulnness (collectlvely plamtlffs) filed this lawsuit
. against Lamps Plus on theu. own behalf and on behalf of a putative class of similarly
situated nonmanagerial e'mployeesf They allege Lamps Plus violated labor laws by
deriying meal and rest breaks, requiring off-the-clock work, failing to provide itemized
- 'wage statements, andtfaﬂmg to timely pay wages due upon termination. Their
cornplairlt states causes of action for: (1) failure to pay wages for all time worked; (2)
failore to pay all oyertime.\yages; (3) failure to pay minimum wage_s; (4) failure to
provide rest breaks; (5) failure to provlde meal breaks; (6} late paymeﬁt of all accrued
wages and compcnsatlon €) unfa1r busmess practices (Bus. & Prof. Code, § 17200)
- (8) conversion of accrued wages and compensatlon 9) violation of Civil Code section
52.1; and (lO) declaratory relief. The complaint rests on the t}hcory Ihat California~
- employers must ensure employees take meal and ,rest‘; breaks, and that Lamps Plus had
COmpanywide practices of not paying wages timely upon terminatlon and requliring
off—the-clock work. . | | |

b.  The class certification motion and opposifion._

Plaintiffs moved for class certiﬁcatjon, estimating a total of 2,608 current and '
former employees in the putative cl_ass of nonmanagerial, nonexempt hourly |
: employees;'- Plaintiffs s011ght 'certiﬁcati-on of seven subclasses, including: (1)
employees who worked more tharl five llours ahd did not receive a 30-minute meal
‘period; (2) employees who'wor'ked more lhan 10 hours and did not receive at least two
30-minute meal periods; (3) employees yvho worked at least three and a half hours and
did not receive a 10-minute rest period; (4) employees who worked at least six hours
and did not receive two 10-minute rest periods; (5) all employees subject to a
'salesperson performance-tracking policy; '(6) employees belonging to the above
subclasses who terminated theu' employment during the class penod and (7) all class

members who did not timely receive all wages due upon term1nat1on



' The parties conducted precertification discovery; and Lamps Plus. produced
tlmekeepmg records from a random samphng of putatlve class members. Plaintiffs
retalned a third party prov1der of data entry and data processmg services that comp1led
the ,sample time records into spreadsheets. Plaintiffs also retained a mathematics and _
statistics'e)‘rpert; Dr. Robert F_ountain, who analyz'ed Lamps Plus’s time card data, -
termination and final pa.y data, and other adniinistrative data, In addition to submitting

the work products and opinions of these retained experts, p-laintiff’s submitted portions |

~of the transcripts of depositions of key Lamps Plus representatives, portions of their

~ the sample employees experienced meal period viotations. Also, Dr. Fountain

own deposition testimony, declarations of some employees, and responses to an
employee questionnaire furnished by plaintiffs’ counsel to a random sample of -
employees. ’ |

Dr. Fountain opin.ed_the timekeeping records demonstrated that 9 1.9 percent of

——

~ concluded that 63.6 percent of the sampled employees received the1r final paychecks

late after termination of their employment

Pla.mtrff Flores testlﬁed in his depos1t10n that he would sometrmes arnve at

- work early on Saturday and not punch in until his sh1ft was scheduled to begm and he

took breaks in the break room, he would be mterrupted by a coworker or a manager to :

performed work before he punched in. Flores also reported that his superV1sor told
employees to Work off the clock. He also testified that he worked durmg his lunch

break, for example, getting inventory from the warehouse for a customer. When he

assist customers He also testified to working overt1me hours after punching out.
Sometimes he did not take a lunch break because the store was busy However, he d1d
not recall a manager ever telhng him he could not take a lunch break

Plaintiff Khalili testified in his deposition that he was occasmnally_ asked to
work off the clock, for example, to assemble an item and deliver it toa customer’s

home or carry an 1tem toa customer s car. Most of the t1me he clocked out for lunch

and in aﬁer his lunch break. But he somet1mes did not get a lunch break.



" Plaintiff McGuinness testiﬁed in his depcsitioﬁ that his manager never told him
| he could not take a lunch break, He also testified that he u_nderstood he could take his
| rest breaks during the day. However, there were schle clays_wherl he did not take rest |
breaks. “[W]ewere he’ver told We could not take a lunch bl'eak, 'speciﬁ'cally
. However, we felt that if we took a lunch or a meal break durmg the certain busy times,
| there could have been maybe some repercussmns for that.” He recalled takmg meal
breaks-on a “consistent basis.” However, his breaks were often less than 30 minutes
N long. ' | a o

‘Five employees, includihg the named plaintiffs, submitted declarations in
support of the class certification. motlon These declarat1ons generally averred that
meal and rest penods were missed. Also, some employees declared they did not
recéive their final paychecks on their last day of work. Others stated that they did
receive their ﬁnal'paychecks cn the last day Qf employment.

| ‘Plaintiffs’ ccUnsel distrlbuted a questionr_lail'e to a sampling of putative class
' nlembers Some employees responded, sayihg they often missed meal and rest breaks :
others said they always received their meal and rest breaks; and still others said they
' always recelved either their meal break or theu' rest break but not both. The .
questlonnaxre did not ask why a break was missed. Also some involuntarily
terminated employees said they did not receive their final paychecks on their last day
‘of work. Others said they did receive th‘eir final paycheél{s on their last' daonf work."

In response ,t_olth_e certiﬁcation motion, Lamps Plus pointed out several |
weaknesses in plaintiffs’ evidence, incltiding (1) errors in Dr. Fountain’s mathematical
analysis; (2) an admission by plaintiff Flores that he suffered a conviction for driving -
" under the ihﬂue‘nce; (3) that all rlamed plai’rltiffs worked at the same San Rafael store,

- under the same manager; (4) Khalili’s poor memory of his brief employment; (6) Athe '
largely varyir_lg resp'onses to plaintiffs’ questionnaires; and (6) Dr. Fountain’s |
admissi'on in depositidn that he didhot ihclude-in his meal and rest period analysis. x

- whether the employees’ shifts were six hours or less, or 10 hours or less.



Plaintiffs’ reply mcluded a supplemental declaratlon from Dr. Fountain, ﬁthher
analyzmg the mformatlon contained in the employee questlonnalres 1nclud1ng an
assessment of meal and rest period violations and off-the-clock work

" ¢ The trial court’s ruling on the class certification motlon. _
 After the hearing on the motion the trial court took the matter under submission

and later issued a comprehensive rulmg denymg the cert1ﬁcatlon mot1on The trial
court found that plamtlffs had estabhshed numerosxty and ascertainability of the class

However, the court concluded that individual issues predominated over common '
| is.sues as to the meal and rest period claims, and class treatment was not superior to
individual actions. The tnal court reasoned with regard to meal and rest breaks, that
’employers need only authorlze and perm1t them wh1ch means make them available,
- but not ensure they are taken. The trial court recogmzed the California Supreme Court
has granted review of two cases to decide whether California law requires employers
to ensure employeestake breaks, or if employers need only provide an'opportunizj; for

" employees to take breaks.! The trial court relied on numerous federal authorities

1. The two cases presently before the Supreme Court (Brinker Restaurant v. S. C.,
review granted Oct. 22, 2008, S166350 (Brinker), and Brinkley v. Public Storage,
review granted Jan. 14, 2009, S168806 (Brinkley)) will address the “proper ,
interpretation of California statutes and regulatlons governing an employer’s duty to

- provide meal and rest breaks to hourly workers.” While these cases have been

pending before the Supreme Court, review has been granted for a numbér of appellate
decisions addressing the meal and rest period i issue, including this division’s opinion in
Hernandez v. Chipotle Mexican Grill, Inc., review granted January 26, 2011, S188755.
[finding that employers must only provide breaks, and need not ensure they are taken],
as well as Faulkenbury v. Boyd & Associates, review granted October 13, 2010, _
- S184995 [addressing meal and rest period violations], among others. Another decision )
by this division, Tien v. Tenet Healthcare Corp. (2011) 192 Cal.App.4th 1055, 4

- concluded there is no obligation to ensure that breaks are taken. (/d. at pp. 1066-
1067.) Appellant in that case has petitioned for review, and as of the time of the filing
of this opinion, the Supreme Court has taken no action on the petition.



holdmg that Cahfomla employers were requlred to prov1de employees the opportumty

'to take breaks, not to ensure breaks are taken. 2
- The trial court also concluded that cornmonahty had not been estabhshed for
the remammg claims, as they all required an individualized assessment, and there was
" no evidence of any illegal companyWide‘pollcy. The trial court also concluded that
,cl'ass treatment of theiclaims was not manageable and would not,provi'de a substantial
be'neﬁt to the court or parties. Rather, because individual inquiries predo_minated, the
 trial court determined .that class treatment was not superior to individual actions.
o | . DISCUSSION - | |

: -1. " Class Action Standard of Review. A |
| ‘Code of Civil Procedure section 382 a_uthori’z_es class actions “when the -

. question is one of a'-common or general interest, of many persons, or when the parties
 -arghumerous, and it ls irnpracticable to bring them allbefore the court . . ..” . (See also
. Cal. Rules of Court rule 3. 760 et seq.) Class certlﬁcatlon requlres the party seekmg '
cert1ﬁcat1on to prove “(1) .a sufﬁc1ently numerous, ascertainable class, (2) ..
well-defined community of i mterest and (3) that certification w111 prov1de substant1al
‘benefits to 11t1gants. and the courts, i.e., that proceedmg as a class is superior to other
methods. [Citations.] In turn, the ‘community of interestf'requirement embodies three
factors: (1) predominant common questions of law or fact; (2) class_ representatives
with claims or defenses typical of the class; .and (3) class representatives who can
- adequately represent' the cla-ss;’ [Citation.]” (Fz'reside ‘Bank v. Superior Cowft” (2007)
40 Cal.4th 1069, 1089 (Fireside Bank), citing among others, Code Civ. Proc., § 382 &

2. See Brown v. Federal Express Corp. (C. D.Cal. 2008) 249 FR.D. 580, 586 387
(Brown); Kenny v. Supercuts, Inc. (N.D.Cal. 2008) 252 F.R.D. 641, 646 (Kenny);
Salazar v. Avis Budget Group, Inc. (S.D.Cal. 2008) 251 F.R.D. 529, 532; Perez v.
. Safety-Kleen Systems, Inc. (N.D.Cal. 2008) 253 F.R.D. 508, 515; Marlo v. United
Parcel Service, Inc. (C.D.Cal. 2009) 2009 U.S.Dist. Lexis 41948 at *27-28; White v.
' Starbucks Corp. (N.D.Cal. 2007) 497 F.Supp. 2d 1080 1088.



- Sav-On Drug 'Store’si’ Inc v. Superior Court (2004): 34 Cal.4th 3 1>9, 326 '(Sa‘i}‘-Oh Drug
Stores).) | | , _ |
“A class action mey" be maintained even if each member must 'indi\./idual"ly _
shovu eligibility for recovery or the amount of damages But a class acti-on will not be
permitted if each member is required to ‘litigate substantial and numerous factually -
| -umque questlons before a recovery may be allowed. [Citations ] ... [IJfaclass
action “will splinter into md1v1dual trials,” common questions do not predominate and
htigation of the action in the class format is inappropriate. [Citation ]> [Citations.]”
(Arenas-v. El Torito Restaurants, Inc..(2010) 183 Cal. App 4th 723 732 [order denying
certification on misclassification allegations affirmed where trial court found tasks |
performed by restaurant managers, and time devoted, to each task; varied widely from
restaurant to restaurant].) S vv
A ruling on __certiﬁcation is reviewed for abuse of discretion: (Sav-On Drug
Stores, supra, 34 Cal.4th at p. '326.) “Because trial courts are ideally situated to.
-evaluate the efﬁciencies and practicalities' of permitting igrou'p action, they are afforded}
great discretion in granting or denying certification. The denial of certification to an
entire class is an appealable order [citations], but in the absence of other error, a trial
court ruling supported By substantial evidence generally will not be disturbed ‘unless
(1) improper criteria were used [citation]; or (2) erroneous legu_i assumptions Were_ |
made [citation]’ [citation]. Under this standard, an order based upon improper criteria
- or incorrect assumptions calls for reversal ¢ “even though there 'may be substantial
| evidence to support the court’s order.”’ [Citations.]” (Lz‘nder v. Thrifty Oil Co."
(2000) 23 Cal.4th 429, 435-436 (Linder); accord, Sav-On Drug Stores, supra, at pp.
326-327.) | | | | |
~ Thus, “[t]he appeal of an order denying class certification presents en gxception
~to the general rule that a reviewing court will looi( to the trial court’s resui‘»c, not its, _
rationale. If the trial court failed’to follow the correet legal analysis when ’de"ciding
whether to certify a class action, ‘an appellate court is required to reverse an order

“ _denying class certification . . ., “even though there may be substantial evidence to
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support the court’s order.” > [Citations.]. In other wotds, Avs're review only the reasons
given by the trial court for denial of class 'certiﬁcation and ignore afy other 'grou-nds
8 that might support denial.” (Bartola’ V. Glendale Federal Bank (2000) 81 Cal.App.4th |
816, 828-829.) “ ‘[W]here a certification order turns on inferences to be drawn from |
the facts, “ ‘the reviewing court has no authority to substitute its decision for thart of
the trial oourt’ »* [Citations.]” (Sav-On Drug Storés,'supra, 34 Cal.4th at p. 328.)
2. - Commonality. | |
Plaintiffs‘contend that common issues predominate, and that none of the
aSserted claims requires individual inquiry. Common issues predominate when they
| wouid be “the principal issues in any individnal action, both in terms of time to be |
expended m their proof and of their importance.”. (Vasquez v. Superior Court (1971) 4
© Cal.3d 800, 810.) “[Tlhe community of interest requirement is not satisfied if every
mernber of the alleged class would be reqnired to-litigate numerous and substantial
questions determining his individual right to recover.” (City of San José v. Superior
Court (1974) 12 Cal.3d 447, 459.) |
“ | a. Meal and rest period claims.
' The trlal court concluded California law requlres employers only to prov1de
| employees with meal and rest breaks, not to ensure the breaks are taken. If the trial
~court is correct in its ana1y51s of the law, its ruling is entitled to substantial deference
(Linder, supra, 23 Cal4th at pp. 435 -436) Because we find the trlal court’s legal
, 'ana1y51s is correct, and substantlal evidence demonstrates individualized inquiry 1s
| necessary, we afﬁrm the order denymg certification.
i. The trxal court’s legal analysns was correct ,
California _1aw governing wages and working conditions is embodied, to a large

extent, in Labor Code section 1171 et seq. and the regulations (wage orders)
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promulgated by the Industrial Welfare Commission (IWC).3 Labor Code section
226.7, subdivision (a) sﬁatesf' “No employer sl._rall require any employee to work
during arly meal or resr period mandated by an applicable ord'er of the Industrial
Welfare Commission.” Labor Code section 512, subdivision (a)lsta'c‘es ‘that employers
- must provide employees with meal breaks of not less than 30 minutes if 'they work
'shifts of more than five hours per day and a second 3O-minr1te meel brea-l( if they work
ShlﬁS longer than 10 hours per day.4 - ‘ :
Labor Code sectlon 516 spec1ﬁcally authorizes the IWC to “adopt or amend
“ working cond1t1on orders w1th respect to break periods, meal periods, and days of rest
for any workers in California consistent with the health and welfare of those workers B
IWC’s wage orders are cod1ﬁed in the Cahforma Code of Regulat1ons (E.g., Sav-On
| Drug Stores, supra 34 Cal.4th at p. 324; Ghazaryan V. Dzva Lzmousme L. (2008)
169 Cal. App.4th 1524, 1534.) | |
Wage Order 7-2001, which ; governs mercanule workers like the Lamps Plus
employees, echoes the language of Labor Code section 512. It requires employers to -

. provide employees with a meal period of not less than 30 minutes for a work period of

3. The Legislature stopped funding the IWC in 2004 but its wage orders remain in
full force and effect. (Murphy v. Kenneth Cole Productzons Inc (2007) 40 Cal 4th
1094, 1102, fn. 4. )

4 Labor Code section 512, subdivision (a) states: “An employer may not employ

an employee for a work period of more than five hours per day without providing the

employee with a meal period of not less than 30 minutes, except that if the total work
" period per day of the employee is no more than six hours, the meal period may be
. waived by mutual consent of both the employer and employee. An employer may not
employ an employee for a work period of more than 10 hours per day without
providing the employee with-a second meal period of not less than 30 minutes, except
that if the total hours worked is no more than 12 hours, the second meal period may be
waived by mutual consent of the employer and the employee only if the first meal
period was not waived.”
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more than ﬁve hours. (Cal. Code Regs., tit. 8, § 11070, subd. 11.)5 Similarly, Wage .
Order 7-2001 states that employers are to authorzze and permit employees to take a
10-minute rest break for every four hours worked. (Cal Code Regs., tit. 8, § 11070
- subd..12.)¢ California empldyers are required to keep accurate records of meal, but
not rest, breaks. (Cal. Code Regs., tit. 8, § 11070, subd. 7;'ef. Francov. Athens . =~
Diaposal Co'.,'lnc. (2009) 171 Cal.App.4th 1277, 1299.)’ : - _
Federal courts have-consistently found that California employers are required
only to make uninterrupted meal and rest Iaeriodé qvatldble to their employees. “The
California Supreme Court has described the interest protected by meal break
provi_siohs, stating that ‘[a]n employee forced to forgo his or her meal period . ..has
Vbeen‘ depriVed of the nght to Be free of the employer’s control during the meal period.’
Murphy V. Kenneth Cole Prods., Inc., [supra,] 40 Cal.4th 1094 [at p. 1 104. ] Itisan

: employer s obligation to ensure that its employees are free from its control for thirty

5. California Code of Regulations, title 8, section 11070, subdivision 11 states in
pertinent part: “Meal Periods '[{]] (A) No employer shall employ any person for a
work period of more than five (5) hours without a meal period of not less than 30
minutes, except that when a work period of not more than six (6) hours will complete
the day’s work the meal period may be waived by mutual consent of the employer and
the employee. []...[]] (D) If an employer fails to provide an employee a meal -
period in accordance with the applicable provisions of this order, the employer shall ~
pay the employee one (1) hour of pay at the employee’s regular rate of compensation
for each workday that the meal period is not provided.” (Italics added.)

6 California Code of Regulations, title 8, section 11070, subdivision 12 states:
“Rest Periods []] (A) Every employer shall authorize and permit all employees to
take rest periods, which insofar as practicable shall be in the middle of each work
period. The authorized rest period time-shall be based on the total hours worked daily
at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.
However, a rest period need not be authorized for employees whose total daily work .

© time is less than three and one-half (3 1/2) hours. Authorized rest period time shall be
counted as hours worked for which there shall be no deduction from wages. [{] (B) If
an employer fails to provide an employee a rest period in accordance with the
applicable provisions of this order, the employer shall pay the employee one (1) hour
of pay at the employee’s regular rate of compensatlon for each work day that the rest
period is not prov1ded ” (Italics.added.) -
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minutes, not to ensure that the employees do any partieular thing during that time.
- Indeed, in charaeteﬁzing violations of California meal period obligation's in Murphy,

* the Cahforma Supreme Court repeatedly described it as an obligation not to force

_ employees to work through breaks [Cltatlon r (Brown supra, 249 FR.D.at P 585 )

fn. omitted.) _ _

‘ Consrstent with the purpose of requiring employers to provide-employees'with
meal breaks, the Labor Code and the IWC use mandatory language precluding
employers fromv'pressurirlg employees to sk1p breaks, declining to schedule break_s, or

establishing a work environment .disc_ouragirlg or preventing employees from taking -

. such breaks. (See, e.g., Lab. Code, § 226.7, subd. (a) [“No employer'shall require any 4

employee to work doring any meal or rest period . .'.”_];) This mar_ldatory language

does not mean employers must ensure employees take meal breaks. ' Rather, employers

‘must only provide breaks, meaning, make them available. Our interpretation ofthe

 meal break requirement is supported by the definition of the word * ‘provide” as used in

‘Labor Code sectlons 226. 7, subdrvrslon (b) and 512, subd1v151on (a) (“providing™), as

well as California Code of Regulations, t1tle 8, section 11070 subdivisions 11 and 12.

- (See fns. 5 & 6, ante.) “Provide” means “to supply or make available.” (Webster’s

Tenth Collegiate Dictionary (1993) p 937.) The language regarding rest breaks is

‘more permissive. An employer need only “authoriée and permit” rest breaks. (Cal.
Code Regs., fit. 8, § 11070, subd. 12, italics added.) |

Plaintiffs rely on Cicairos v. Summit Logz‘stics, Inc. (2005) 133 Cal.App.4th 949 -

. (Cicairos) fo argue employers must ensure meal and rest breaks are actually taken.
Cicairos involved an appe‘al from summary judgment in favor of an employer on the
ernployees meal and rest penod claims.  The Court of Appeal reversed, determmmg

. that triable issues of fact existed as to whether the employer had a policy against
provxdmg breaks. The employer in Cicairos pressured its truck-driver employees to
make a certam number of trips durmg a work day, monitored their progress with a
tracking system, did not include a code in the trackmg system for rest stops, and did _

‘not schedule meal breaks for the drivers. (Cicairos, at pp. 955-956.) These and.other
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aspects of the work environment effectively depriVed drivers of an opportuhity to take
breaks. ‘;lhe Court of Appeal determined that an employer who frustrates its
employees’ ex_ercise of their nght to meal periods violates the employer’s obligation to
“provide” meal periods. (See id. at pp. 962-963.)7 . |

. | C’icaz'ros does not assist plaintiffs and is distinguishable on its facts. The |
mandate that an employer may not frustrate the exercise of _employees’ meal breaks is -
not equivalent to an obligation to ensure 'that an employee actually takes the break. _A
_ Unlike the employer‘ in' Cicairos in this ease there is overwhe‘lming evidence that |
Lamps Plus’s p011c1es allowed and encouraged meal periods. (See Brown, supra,
249 F.R.D. atp. 586 [Czcazros is “consistent with an obligation to make breaks-
available, rather than to-force employees to take breaks ’]; see also Kenny, supra,
" 252FR. D at p. 646 [“Czcazros is not persuasive authority for the proposition that
| employers -must ensure that their employees take meal breaks”] ) '

The notion that an ‘employer must ensure all employees take their meal and rest
periods is utterlyAimp'ractical.) “Requiring enforoement of meal breaks would place an”
undue burden on employers whose employees are n-umerous or who . . . do not Aappear
to remain m contact with the employer dur1ng the day [Citation.] ‘See White v.
Starbucks Corp [supra ] 497 F.Supp.2d 1080, 1088- [1089 ] It WOuld also create
perverse incentives, encouragmg employees to v101ate company meal break policy in
order to receive extra compensanon under California wage and hour laws.- [Cltatlon 1’
(Brown, supra, 249 F.R.D. at P. 585.) ‘_ ‘

All nonexempt Lamps Plus employees must sign'a form stating they
: acknowledge the company upholds the rest and meal break laws, they will comply
with the policy, and they will report any missed break to human resources. Lamps
_ Plus made clear its commitment to follow the law by authonzmg supervisors and |

managers to take dlsc1plmary actlon to enforce the pohcy, up to the pomt of

7 Cicairos concerned Wage Order 9-2001 (Cal. Code Regs., tit. 8, § 11090)
_ covermg workers in the transportation industry, but the pertment wage order
. prov151ons are matenally s1m1lar
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- suspendmg employees who did not take their scheduled breaks Under plamtlffs
: hypothesrs of the law, even an employer like Lamps Plus, ‘which notrﬁed its employees
- they must exercise the1r right to take breaks or rlsk suffering discipline for fallmg to
“take.a SCheduled break, must nonetheless' pay-a penalty to every employe_e who |
chooses to skip a rest and/or meal break _ | '_

This plainly does not make sense. If that were the law then most employers
would have no choice but to terminate the employment of those who, from time to
time, may choose not to take their breaks To so 1nterpret the rest and meal break

- -statutes would not be in keeping with our duty to construe the Labor Code statut_es

| regulatmg the condltlons of employment hberally, w1th an eye to protecting
employees.” (Murphy 12 Kenneth Cole Productzons Inc supra, 40 Cal4th atp. 1111;
accord, Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 794 ) Employees
would not benefit by plamtlffs theory of the law, s they may be tempted to risk the

“stick” of dlsc1plme in pursuit of the “carrot” of a penalty payment, or they could be .

pumshed despite thelr choice to miss all or part of a rest or a meal break to earn a
commrsswn Also an employer would be penallzed desplte using its best efforts to
provide rest and meal breaks. Therefore although the Supreme Court has yet to

decide the i issue, we: hold that the tnal court used the correct legal analysis W1th regard
o meal dnd rest breaks. .

ii. The trial court did not 1mproperly reach the “merrts” of
plaintiffs’ claims. :

Plaintiffs contend the trial court improperly reached the merits of plaintiffs’ |
claims when it determined that California law requires employers to prov1de but not to
ensure breaks are taken. Citing’ Lmder plaintiffs contend that the certification
questloms ‘essentially a procedural one that does not ask whether an action is leg’ally

or factually meritorious.” (Linder, supra, 23 Cal.4th at pp. 439-440; accord, Sav-On

Drug Stores supra 34 Cal.4th at p. 326.) Plamtlffs urge that the tnal court 1mproperly o

focused on mdmdual factual i 1ssues rather than plamtlffs theory of recovery
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. However, no case prevents a court from examining a legal issue when ruling on .

~ acertification motion.. “[Lmder] said only that a plaintiff need not establish a

- likelihood of success on the merits in order to obtain class certiﬁcation It does not

follow that, m,dete,rmmmg whether_.the criteria of 'Code of Civil Procedure. section 382

' are met,la trial or appel'late court is precluded from considering how various claims

“and defenses relate and Amay' -.aff_ect the.’course of the litigation, considerations that may
overlap the case’s merits. [Citation] ... Linder . e‘xpress'Iy recognized that
‘whether the claims or defenses of the representatlve plaintiffs- are typ1ca1 of class
claims or defenses’ was an issue that might necessarily be 1ntertw1ned with the merits
of the case, but which a court considering certification _nec_essarxly could andshould
'co'nsider.' [-Citations.]” '(Firesicz;e Bank, supra, 40.(“;a1'.4th at pp. 1091-1092; see
Washington Mutual Bank v, Supérior Court (2001) 24 Ca1‘4th 906, 915 [choice of law
issue had to beresolved before certification of nationw1de class was addressed as it

was key to. predommance and manageability]; Walsh V. IKON Oﬁ" ce Solutions, Inc

(2007) 148 Cal. App 4th- 1440, 1450 [afﬁrmatlve defenses may be con51dered to defeat

certlﬁcation] )

| Plaintiffs also rely on Jazmez V. Dazohs USA Inc. (2010) 181 Cal App 4th 1286 '

(Jaimez) to support their argument that the trial court should not have examined the

legal issue of whether an employer must provzde or ensure that employees take breaks :

In Jaimez, Division One of this district reversed the denial of class certification i ina .
case that, like C.z’cairos,involved employees who were on the_ro'ad most of the day or
at customers’ piaces of business. Jaimez found it unnecessary to decide whether
“employers need only provide meal breaks and not_ensure employees take them.
(Jaimez, supra, at pp. 1303-1304.) The declarations established predorninant common
factual issues regarding the missed meal breaks due to the employer’s practice of - -
designating delivery schedules and routes that made it-impossible for employees to’
both tal_ce their breaks and complete their deliveries on time: (Id; at pp..1300-1301.)

- Before 2006, the employer had a practice ‘of deducting 30 minutes per shift for a meal
.. break everi'if no break was taken; and after 2006, employees had to sigh a manifest
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indicating they took a meal break in order to get paid, regardless of whether they ‘
actiially took' the break (/d. at p. 1304.) Since the employer’s practices were common
and predommant factual issues on the meal and rest break claims, Jazmez did not have
- to con51der whether the employer Violated a duty to prov1de Or.to ensure breaks o
Jaimez does not hold that in every wage and hour case, even those presenting entirely . -
| different factual issues; courts may not consider the merits of a legal issue in order to .
nile- on class certiﬁca’tion. Here, on facts completely different than those at:issue in
Jaimez, the trial court appropriately decided the threshold legal issue, as no other
-means would perm1t assessment of whether class treatment of Lamps Plus’s
employees claims was warranted. .
N iii. Substantial ev1dence supports the trial court’s ruling |
The declarations depositions, and questionnaire responses of putative class

'. members showed that Lamps Plus did not have a universal practice of denying- -
_employees their breaks. The evidence establishes that Lamps Plus had a meal and rest
period policy conformmg to the apphcable laws and wage orders and that Lamps Plus ’
disciplined its employees for faihng to comply w1th the pohcy Further, the breadth of k
supposed “violations” is widely variable. Some employees declared they often missed
meal and rest breaks; others declared they always I‘CCCIVCd their meal and rest breaks,
and still others declared that they always received either their meal break or their rest -
breaks, but not both. Some employees declared thelr meal breaks were umnterrupted,
and others c_laimed'intérruptions of -varying degrees. Even the named plaintiffs haye |
divergent experiences, despite all having worked at the same store and reported to t_he
same manager. ‘They each report a different number of alleged violations and differing
reasons for the claimed violations. _
| | Given the y'ariances'in the declarations, questionnaires, and deposition
testimony, plaintiffs failed to demonstrate a common practice or policy. (E.g., Aliv. |
USA Cab Ltd. (2009) 176 Cal.A'pp‘.4th 1333, 1350 [“When variations in proOf of
~ harm require individualized evidence, the 'requisite community of interest is missing

and class certification is improper”]; compare with Buﬁl v. Dollar Financial Group;
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 Inc. (2008) 162 Cal. App.4th 1193, 1207, 1208 [certification appropriate where
employer had pohcy of proh1b1tmg certam employees from takmg breaks] ) Even
though managers directed when employees could take breaks, to accommodate
customer flow and‘stafﬁng requlrements, substantial eyldence demonstrates s_1gmﬁcatnt.
 variances in Lamps Plus’s praeti-ces. The only eyidenceof a companywide policy and
practice Was the evidence that Lamps Plus had apolicyto provide employees with
 meal and rest breaks as requ1red by law, and that employees were disciplined for
failing to conform to this pohcy ,

Plamtxffs theory that chronic understaffing led to classwide v1olat10ns of the
. meal and rest period law has been rej ected by the courts. (See Brown supra, 249
F.R.D. at pp. 582, 587.) Plaintiffs have not cited’ a smgle case rat1fy1ng this theory
Furthermore, the evidence does not support a pervaswe understafﬁng theory and
instead, 51mply 1ndxcates that employees had d1fﬁcu1ty takmg—breaks during certam-'
busy times. Itis not clear that breaks could not be taken at some other, less busy time,
which complies thh the law.

Plaintiffs pomt to employee t1mekeep1ng records and to Dr Fountam s expert
declaration, urgmg that the records and declaratlon demonstrate that employees often
did not clock out for breaks of 10 or 30 mmutes However, because rest penods were
paid, employees had no reason to record them Also, there were methodologlcal
- weaknesses with Dr. Founta_m s analysis. The analysis did not consider whether meal -
periods were validly waived by an employee‘working six hours or less, or 10 hour_s or
less. '(Lab,' Code; § 512, subd. (a).) A trier of fact will have to determine if Lamps |
Plus -employees actually missed breaks, or slmply forgot to record them, as wellas'vthe
reasons why employees might have mrssed breaks or returned to work before
completmg them.

‘Dr. Fountain adrmtted durmg deposmon that there was no methodology for -
determmmg why breaks were not taken or were abbreviated. He premised h1s analy51s
on the erroneous legal assumptlon that Lamps Plus was required to ensure that breaks

were taken. He assumed a break was missed if an employee clocked in one minute
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early from a break without accountlng for why that occurred Asa pract1cal matter, R
employees may have any number of reasons to return to work early. And, there was

ev1dence some employees returned to work voluntanly because they wanted to help . a

customer, or they wanted to leave work early instead of takmg a lunch break. Even 1f o

the employee records showed an ernployee did not take a break at all, the reason for
-, that “missed” break must be ascertained, because if that employee w1llmgly decxded to
forgo a break, there was no v1olation of law. B

iv.  The trial court did not abuse its dlscretion in denymg the
request for a stay pending resolution of Brmker and Brinkley.

Plaintiffs asked the trial court to stay its ruhng for the meal and rest period
subclasses until tbe Califorma Supreme Court has 1ssued its opinions in Brmker and
Brmkley The court decided the class cert1ﬁcation motion in its entirety, and we can
- find no error with its ruling. - -

“Tnal courts generally have the 1nherent power to stay proceedings in- the
interests of justice and to promote _1ud101al efﬁmency ” (Frezberg v. City of Mission
- Viejo (1995) 33 Cal App.th 1484 1489.) We review a trial court’s rulmg on a stay
for abuse of discretlon (See, e.g., Weile . Sturtevant (1917) 176 Cal. 767 768. )
| The trial court was well within its discretion to rule on the appropnateness of
class resolution of the meal and rest period claims. 'Decisi_ons in Brinker and Brinkley
have been per_i_d_ing for some time, and it would hardly be efficient to stall resolution
of all class actions claiming meal and rest period violations in the interim.
Additionally, to the extent that plaintiffs requeSt this court to issue a stay, we
conclude that a stay is-n'otinec'essary, for these same reasons.
b.  Off-the-clock claims. |
' Plaintiffs next contend that common questions of law and fact predominate
their claim that employees were not compensated for all time worked, contending that ‘
L Lamps Plushad a policy requiring o,ff-the-clock work. Employers can be'held liable

for claims of working off the clock only if the employer knows, or should have _knoWn,
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~ employees were workmg off the clock (Morzllzon V. Royal Packzng Co. (2000) 22
Cal.4th 575, 585) _
| Plamtlffs pomt out that of the 40 questlonnalres turned in by Lamps Plus

-employees, over half of the responding employees said Lamps Plus requ1red them to

‘ work off tlle clock. On the otner nand, almost half of -the responding emp_loyees
reported no off-the-clock work. Even the named plaintiffs did not uniformly report

“working off the cloek;' With almost as many employees reporting they were n_ot
required to erk off the clock as those who claimed they were, the evidence does not
lead-t,o‘an inferenee'there was a compan’ywme policy requiring such work. Also, the

| _ evidence does ~not dem(mstrateLarhps Plus knew of any widespread off-the-clock,

- work. The employee questionnaires,were nonspecific landv'a‘sked general questions,, -
snch as “Did you ever perform 'work after hours?’; without inquiring whether any
Lamps Plus manager had knowledge of this work. Lamps Plus had a policy requliring'
employees to record the hours Worked Deterrnlmng whether Lamps Plus managers
knew or should have known about off-the-clock work will be a fact-lntenswe mqurry,
necessanly involving investigation of the individual cxrcurnstance_s of each employee s

- off-the-clock work. | _ |

C. . Waiting-time claims. ‘
 Plaintiffs contend that employees were not tlmely paid after termination of their ‘.
employment. Cahforma law requires employers to pay terminated employees wages .
within prescribed timelines, and provides for penalties for the willful failure to do so.
(Lab. Code, -§§ 201,202, & 203.;) Specifically, Labor Code section 2(_)1 provides that
~ if an employer discharges an employee, wages earned and unpaid at the tirne ofthe
discharge are due and payable immediately. (§ 201, subd. (a).) Section 202 provides
that a quitting employee who gives more than 72 hours’ notice is also entitled to

.Vreceive wages on the last dey- of work. (§ 202,-_subd.‘ (a).) The willful failure to pay

wages subjects an employer to continuing-wage penalties. (§ 203.) : '
Lamps Plus_, had a policy to pay'wages'npon terminétion. The policy sets forth

- the procedure for both voluntary and involuntar.y terminations, and calls for a
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termination report compited by the manager, and submitted to Larrips’Plus’s central
' hutnan resources department for processirig. "l"he last day worked is determined_from
the termination report. The payroll department is responsible for transmitting the final
paycheck to the employee ‘The paychecks are sent by courier to the employee s store,
or are sent by mail at the request of the employee. _
The timekeeping records, responses to questionnaires, and Dr. Fountain’s |
analysis reveal varied experiences among the employees. Plaintiffs argue that Lamps
‘Plus has unreliable records of when it paid its terminated employees, and the class
should not be punished by Lamps Plus’s- failure to adequately document payment of
final wages. However Cahforma employers are not obligated to keep a record of the
date of final pay for each employee, or of the date on which each employee gave
notice of termination. (See Cal. Code Regs., tit. 8, § 11070, subd. 7; Lab Code,
§ 226. ) The vast majority of the data plamtiffs relied upon -- excluding Lamps Plus’s
“own records -- did not adequately set forth the circumstances of the termination, such.
as how much notice was given. The class members’ testimony ‘and declarations varied
- widely, undermining any inference of a companywide policy of failing to payWages.
The trial court could reasonably conclude that individualized inquiry was required, and -
that plaintiffs did» not establish c-lasswide: Violations‘ In any eyent as discussed in Part
3 below, it does not appear that any of the proposed class representatives was denied a:
timely final paycheck ‘ o

d.  Itemized wage statements. _ '

Plaintiffs advance a theory that to the extent the above violations were
committed, Lamps Plus failed to provide accurate wage statements (e.g., statements
 that reflected statutory compensation for employees who missed meal and rest
periods) The trial court determined that class certification of wage statement
violations. required class members to show actual injury from the noncomplymg pay
stubs. (Lab. Code, § 226 ) To recover damages for 1naccurate wage statements an

employee must suffer i m_]ury as a result of a knowing and mtentlonal failure by an
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employer to comply with the 'statute..s The injury requirement in Labor Code section

' 226,' subdi&ision (e) cannot be satisfied simply if one of the nine itemized requiremerits

in section 226, subdivision (a) is missing f_rom a wage statement. -'(See Jaimez, supra,
181 Cal.App.élth'at p. 1306; see also Elliot ‘v. Spherion Pacific Work, LLC (C.D.Cal.
2008) 572 F.Supp.2d 1169, 1181.) By employing the term “ ‘suffering injury,” ” the |
statute requrres that an employee may not recover for violations of section 226,
subd1v1sron (a) unless he or she demonstrates an injury arising from the missing
information. (Jazmez at Pp- 1306 1307 ) Therefore the trial court’s legal analysrs ‘
‘was correct

Also, to the extent that none of the above claims were appropriate for class

- resolution, this derivative claim also fails, and the trial court’s ruling is éupported by

substantral evrdence

e Unfalr competltlon clalm

The complamt states a vrolatron of Busmess & Profess1ons Code sectlon 17200

- etseq: “The Unfair Busmess Practrces Act defines unfarr -competition’ as any

‘unlawful, unfair or fraudulent busmess practlce and unfair, deceptive, untrue or
mlsleadmg advertising . .. .> (§ 17200.) The Legrslature intended thlS sweepmg

(314

language to include anything that can properly be called a business practlce and
that at the same time is forbldden by law ”* [Citation. ]” (Bank of the West v.
Superzor Court (1992) 2 Cal. 4th 1254, 1266.) Here, it is clear that this clalm is
derivative of the others, as it relies on violations of the same laws and is based on the
same evidence discussed above Therefore the trial court properly concluded that

class treatment of thrs clalm was not warranted

8 Labor Code section 226, subdivision (e) states “An employee suffering injury

as a result of a knowing and intentional failure by an employer to comply with
subdivision (a) is entitled to recover the greater of all actual damages or fifty dollars
($50) for the initial pay period in which a violation occurs and one hundred dollars
($100) per employee for each violation in a subsequent pay period, not exceeding an
aggregate penalty of four thousand dollars ($4,000), and is entltled to an- award of
costs and reasonable attorney’s fées.”
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3. Adequacy and Typlcallty

Having concluded that common questions of law do not predominate, we need:
" not decide whether the trial court’s ruling on the related issues of adequacy and ‘
typicality was in error. (Fireside Bank, supra, 40 Cal.4th at p. 1089 [the community of
interest requifemen't includes three factors: “ ‘(1) predominant common questions of
law or fact; (2) class representatives with claims or defenses typical of the class; and
(3) class representatives who can adeqaately represent the class’ ”1.) Nevertheless, we
will discuss these factors briefly. o o | | |

'Beforea class can be certified, the court must be satisﬁed that tbe named
plaintiffs can adequately represent the class and that their claims are typ1ca “CUTA]
plaintiff seekmg to mamtam a class action must be a member of the class he claims to
represent. [Citations.]” [Cltatlon Ik [Citation.] The class representat1ve must be
situated similarly to class members. [Citation.] <It is the fact that the class pla1nt1ff’s
claims are typical and his representation of the class adequate which gives legitimacy .
to permitfing him to bind class members who have notice of the action. [Citations.]’
_ _[Citatibn] Further, ‘there can be no class certification unless it is determined by the
trial court that smnlarly situated persons have sustained damage. There can beno -
cognizable class unless it is first determmed that members who make up the class have
sustained the same or similar damage.’ ” (Caro v. Procter & Gamble Co. (1993) 18
Cal. App.4th 644 663-664.)

Class .representatlves are fiduciaries, and concerns regarding their credibility -
‘ may suppol't a finding that tbey are inadequate. (See; e.g., Sé?iho v. Comiputer Credit,
Inc. (2d Cir. 1998) 164 F.3d 81, 87; In re Proxima Corp. Sec. Litig (S.D.Cal. May 3,
- 1994, Fed. Sec. L. Rep. (CCH) 198, 236) 1994 U.S.Dist. Lexis 21443; In re Computer
Memories Securities Litigation (N.D.Cal. 1986) 111 F.R.D. 675, 682-683; Cohen v.
Beneﬁczal Loan Corp. (1949) 337 'U.S. 541, 549.) Here, the trial court concluded that
none ef the named plaintiffs could adequately represent tbe proposed class. '

4 Elcres’s credibility was subject to attack because he has two ‘f‘e_lony~ and three

misdemeanor convictions for drunk driving, disorderly conduct, and street racing.
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(Evid. Code, §§ 788,1101.) Durmg his deposition, wben asked if he had ever been

~ convicted of a crime, he admitted to only one conviction in 2001 for driving under the

Amﬂuence for which he was placed on five years probatlon and served 90 days in jail.
. Flores is clearly not an adequate class representatrve because his character for
. truthfulness may be 1mpeached by his cnmmal convictions and by hrs lack of candor -
in admitting to them when exammed under oath in deposmon

Khalili worked part time over the course of a few months and in total, he
~-worked only 12 shifts at Lamps Plus. He remembered very little about His short tenure
at Lamps Plus and often responded that he “d1dn t remember when asked specific
‘questions about the conditions of employment alleged in the complaint. He testified
He was asked to work off the clock but did not remember by whom or how many trmes
he worked off the clock He testrﬁed “T don’t remember how many times, but I can
tell you it was. multrple When pressed to estimate how many times he worked off the
clock over the course of his 12 shifts employment wrth Lamps Plus, whether it was 10
times or more, he testlﬁed, “Tt was deﬁnrtely less than a thousand - Such testimony -
demonsuates that not only is Khalili’s memory unrellable but so is his smcenty 1n
trymg to honestly answer questions under oath. Th1s senously 1mpacts his ability to '
represent the class He cannot meanmgfully testlfy to the alleged vrolatlons and his
testnnony raises doubt that he experrenced any at all. ‘
~ As for McGuinness, he testrﬁed that he “took meal breaks on a consistent

basis,” and that his manager never told him he could not take a meal or rest break.
When asked if there. was ever a time when he chose not to take a break beCause he
wanted to complete a sale, he responded, ;‘Yes, [frequently].” He also testified that he
understood he was obligated to take meal and rest breaks in compliance with Lamps
Plus’s pol.icy:. Further; he understo_od that it was his obligation to clock in when he -
“started working” and to clock out when he stopped workmg,” and that he did so
‘ throughout his employment Plainly, McGumness does not falrly represent a class of
employees who were denied Labor Code rlghts be_cause, by his own testimony, Lamps

Plus provided all the rights to which he was entitled by law.
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" With regard to the :claim- for late payment of final wages, plaintiffs’ counsel told
- the trial court during argument of the class certrﬁcatlon motion that two of the narned
* plaintiffs, Flores and Khalili, were suspended or placed “on call” before the date of
their employment terrmnatlon, s0 it could not be deterrmned whether or not they were
' pald late. ‘McGuinness testified that his final paycheck was not late. It does not appear .
that any of the named plaintiffs may represent a class of employees who were denied
** their rights under Labor Code section 203.
4. Superiority. | |
Plaintiffs further contend that the trial court erred when it found that the class
action mechanism was not superior to liti gation of md1v1dual claims. Plamtrffs have
the burden to show that the class action mechanism is superior to other avallable
methods for the fa1r and efficient resolution of the controversy (Dean Witter:
’Reynolds Inc. v. Supertor Court (1989) 211 Cal. App.3d 758, 772-773.) In light of the
- size of the proposed class there could be thousands of mini-trials to address the factual
- issues. This clearly supports the trial court’s conclusmn that class treatment is not
superior to md.lvrdual lawsuits.
5. EVidentiary Rnlings and Omission of Class Member Testimony.

o Lastly, plaintiffs fake issue with the trial court’s evidentiary rulings and the .
omission of certain evidence. Plaintiffs argue for the first time in their reply brief that
the trial court committed prejudicial error when it failed to consider evidence |
submitted b); 4 putative class member Chad Clark. “Argurnents cannot properly be.
raised for the first time in an appellant’s reply brief, and accordingly we deem them

L W-aiVed in this instance.” (Cold Creek Compost, Inc. v. State Farm Fire & Casualty
Co. (2007) 156 Cal.App.4th 1469, 1486.) | | -
Plaintiffs also contend that the trial court erroneously overruled their objectlons
to Attorney McQueen s declaration, arguing that it consisted of 1mperrmss1ble expert

“opinion to the extent that it sought to refute the ﬁndlngs in Dr. Fountain’s research

methodology. If the evidentiary ruhng was in error, any error was clearly harmless.

Plaintiffs here farled to meet their burden i in movmg for class cert1ﬁcat1on The
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