





























which contained asbestos. (24 Appellant’s Appendix (“AA”) 04812, §1.)
Kaiser has been named as a defendant in thousands of product liability suits
brought by claimants who allege they were injured by their exposure to
Kaiser’s asbestos-containing products. (London Market Insurers v.
Superior Court (2007) 146 Cal.App.4th 648, 651; 24 AA 04812, §2.)
Kaiser continues to be named in such lawsuits, and is being defended in
those suits by its only unexhausted primary insurance carrier, Truck
Insurance Exchange (“Truck”). (London Market Insurers, supra, 146
Cal.App.4th at p. 651; Reporter’s Transcript (“RT):C5:1-4; A-82:15 to A-
83:1; A83:19-22.)

Truck issued four primary comprehensive general liability insurance
policies covering Kaiser from December 31, 1964 through April 1, 1983.
(24 AA 04813, 18.)* The 1974 Truck policy (in effect through March 1,
1981) provides: (1) a $500,000 limit of liability per “occurrence” with no
aggregate limit until April 1, 1980, when the annual policy limits change
to $1.5 million aggregate limit of liability; and (2) a deductible of $5,000
for each occurrence until January 1, 1976, when the deductible increases to
$50,000 per occurrence. (London Market Insurers, supra, 146 Cal.App.4th
at p. 559; see also 17 AA 03454, 03459, 03506, 03521-03522.)

Kaiser also purchased a number of layers of excess and umbrella
insurance, covering Kaiser from March 1, 1953 to April 1, 1985, that

provide coverage for asbestos bodily injury claims (“ABIC”) over and

4 Kaiser purchased primary insurance coverage from carriers other
than Truck for policy periods before December 31, 1964 and between
April 1, 1983 and April 1, 1987. (20 AA 03936.) Although this issue has
not been presented to or decided by the trial court (see 24 AA 04816), all of
the primary insurance policies issued to Kaiser by insurance companies
other than Truck—each of which has an aggregate coverage limit—have
been exhausted by those insurers’ payments for ABIC settlements.



above the primary policies. (18 AA 03697, 03710-03713, 41 & Ex. A.)
One of those is a first-layer excess umbrella policy issued by cross-
defendant and appellant The Insurance Company of the State of
Pennsylvania (“ICSOP”) for the period January 1, 1974 through January 1,
1977 (“the ICSOP policy”). (24 AA 04813, §9.)° In a section entitled
“Retained Limit—Limit of Liability,” the ICSOP policy provides, in
pertinent part, as follows:

The Company’s liability shall be only for the
ultimate net loss in excess of the Insured’s
retained limit defined as the greater of . . . an
amount equal to the limits of liability indicated
beside the schedule of underlying policies plus
the applicable limit(s) of any other underlying
insurance collectible by the Insured . . . and
then for an amount not exceeding
$5,000,000.00 as the result of any one
occurrence.

(17 AA 03537, emphasis added.) The ICSOP policy’s “Schedule of
Underlying Coverages” lists “$500,000 C.S.L. [combined single limit}” (id
at 03542), clearly a reference to the 1974 Truck policy, which had a
$500,000 combined single limit per occurrence.

Additionally, a separate provision of the ICSOP policy, which is
entitled “Other Insurance,” provides:

If other valid and collectible insurance with any
other insurer is available to the Insured covering
a loss also covered by this policy, other than
insurance that is in excess of the insurance

> The ICSOP policy does not have an aggregate limit of liability.
Above it are several higher-level excess insurance policies also issued by
ICSOP, which generally “follow form” to the first-level umbrella policy
and provide additional coverage to Kaiser in the total amount of
$45 million per occurrence. (24 AA 04813, § 10; 13 AA 02543, 13 AA
02554, 13 AA 02565.)



afforded by this policy, the insurance afforded
by this policy shall be in excess of and not
contribute with such other insurance.

(17 AA 03540.)

In April 2001, Truck filed a complaint against Kaiser, seeking a
declaration that Truck had exhausted its coverage limits for ABIC.
(London Market Insurers, supra, 146 Cal.App.4th at p. 652; 10 AA 01891-
02109.) Kaiser cross-complained against its ‘excess insurers, including
ICSOP, seeking a declaration that its excess policies covered ABIC if
Truck’s limits were found to be exhausted. (London Market Insurers,
supra, 146 Cal.App.4th at p. 652.)

In October 2004, Truck sought summary adjudication on its claim
that it had exhausted all of its “per-occurrence” limits of liability for ABIC,
arguing that all asbestos-related claims arose out of a single “occurrénce.”
(London Market Insurers, supra, 146 Cal.App.4th at pp.651-653.)
Although the trial court granted Truck’s motion, in January 2007, the Court
of Appeal reversed the trial court. (146 Cal.App.4th 648.) In its 2007
decision, the Court of Appeal held that an “occurrence” within the meaning
of the Truck policies meant “injurious exposure to asbestos, ” and the case
was remanded to the trial court for a determination, on the facts, of how
many “occurrences” there had been. (/d. at pp. 651, 672.) On remand, the
trial court ruled that “the claim of each asbestos bodily injury claimant
[each ABIC] shall be deemed to have been caused by a separate and distinct
occurrence within the meaning of the Truck policies.” (18 AA 03731,
lines 16-18.)

That ruling gave rise to the exhaustion issue that is the subject of the
decision below. Kaiser picked the 1974 Truck policy to respond to all
ABIC over $500,000 that trigger the 1974 policy year. (24 AA 04813,

9 11.) Kaiser subsequently moved for summary adjudication on its claims



against ICSOP, seeking a determination that for any ABIC triggering the
1974 policy year, once any judgments or settlements against Kaiser had
exhausted the $500,000 per-occurrence liability limit of the 1974 Truck
policy, ICSOP was responsible for amounts in excess of that.® (24 AA
04815.) The reason that Kaiser cared whether losses in excess of $500,000
were paid by ICSOP or a primary insurer like Truck was that if Kaiser had
to exhaust all of its primary coverage for an ABIC before being able to
access the ICSOP coverage, Kaiser might have to pay a separate deductible
for each primary policy that Kaiser had to exhaust, thus effectively
reducing the amount of coverage for the ABIC.” ICSOP, on the other hand,
argued that for any such ABIC, Kaiser had to exhaust all of the triggered
primary policies before ICSOP had any liability and that ICSOP was not
liable to indemnify Kaiser for any ABIC unless the losses on that claim
exceeded $8.3 million. (19 AA 03849, 03851.) The trial court granted
Kaiser’s motion for summary adjudication (24 AA 04815), and ICSOP
appealed from the ensuing final judgment against it. '

The court below reversed and remanded the trial court’s judgment,
although not signiﬁcantly. altering it. First, the court held that the ICSOP
policy did, as ICSOP contended, require the exhaustion of all “collectible”
primary policies triggered by a given ABIC, rather than only those primary

® The exhaustion issue was initially presented to and decided by the
trial court in a “threshold issues” motion, which the trial court decided in
favor of Kaiser. (18 AA 03800, lines 16-21.) However, in light of Magaria
Cathcart McCarthy v. CB Richard Ellis, Inc. (2009) 174 Cal.App.4th 106,
the parties agreed that Kaiser would re-present its coverage arguments in
the form of a motion for summary adjudication.

7 As pointed out by the Court of Appeal in its decision below, under
Truck’s primary policies, Kaiser’s deductibles would for some policies be
tens of thousands of dollars per occurrence, whereas there is no deductible
due under ICSOP’s excess policies. (See Opn. at p. 3, fn. 1.)



policies that sat directly beneath the ICSOP policy. (Opn. at p. 16.) The
court based its holding on the “any other underlying insurance” language
referred to in Issue No. 1, supra (part of the so-called “retained limit”
provision in the ICSOP policy); the “other insurance” language referred to
in Issue No. 2, supra, and the purported “horizontal exhaustion” rule
requiring the exhaustion of all primary coverage before any excess policy
becomes liable. (/d. at pp. 16, 18-23.) Second, the court held that under
the language of the 1974 Truck policy, only $500,000 per ABIC was
“collectible.” (Id. at pp.23-30.) Consequently, the court agreed with
Kaiser and Truck that for ABIC triggering the 1974 policy year, Kaiser
need exhaust only $500,000 in Truck primary coverage before ICSOP
became liable for the remainder of the loss. (/d. at p. 29.) However, the
court held that the trial court had not yet determined whether Kaiser’s non-
Truck primary policies had also been exhausted. (Id. at p.31.) For that
reason, the court reversed and remanded for a determination of whether the
non-Truck primary policies had been exhausted. (/d. at pp. 31-32.)

Kaiser filed a timely petition for rehearing on the court’s
interpretation of the ICSOP policy, and ICSOP filed a timely petition for
rehearing on the court’s interpretation of the 1974 Truck policy. The court
below denied both petitions for rehearing without further comment. (See

the order attached as Appendix B.)



LEGAL DISCUSSION

L REVIEW IS NECESSARY TO SETTLE AN IMPORTANT
QUESTION OF LAW AS TO THE MEANING OF THE “ANY
OTHER UNDERLYING INSURANCE” POLICY LANGUAGE
AT ISSUE IN THIS CASE

A. THE PROPER INTERPRETATION OF “ANY OTHER
UNDERLYING INSURANCE” IS AN ISSUE OF
WIDESPREAD IMPORTANCE

As the Court of Appeal pointed out in Community Redevelopment,
supra, this Court’s adoption of the so-called “continuous injury” trigger in
Montrose, supra, 10 Cal.4th at p. 655, has made the exhaustion question
presented by this case an important one. In Montrose, supra, this Court
held that “the standard CGL [comprehensive general liability] language,”
such as was used in the primary policies issued by Truck to Kaiser, means
that all of the primary policies in effect during the often-lengthy period of
“continuous or progressively deteriorating” injury are “triggered” and can
potentially be called upon to provide coverage for loss arising from the
injury. (10 Cal.4th at pp. 654-655.) Subsequent cases have established that
in the case of a continuing injury, the insured can select any of the triggered
primary policies and call upon that policy to indemnify the insured, up to
the limits of the policy, for any loss resulting from the continuing injury.
(See, e.g., Armstrong World Industries v. Aetna Casualty & Surety Co.
(1996) 45 Cal.App.4th 1, 57 [interpreting policy language that obligates an
insurer to pay “all sums” that the insured becomes legally obligated to pay
as damages because of bodily injury during the policy period to mean that
the policy must indemnify the insured, up to its policy limits, for all loss

arising from a continuing injury, even if only part of the injury occurred
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during the period of the policy];® Dart Indus., Inc. v. Commercial Union Ins.
Co. (2002) 28 Cal.4th 1059, 1080 [agreeing with the holding in
Armstrong].) It follows that “’the horizontal exhaustion’ versus ‘vertical
exhaustion’ issue [i.e, whether an excess policy becomes liable after all
triggered primary policies have been exhausted, or only the primary
policies that sit directly beneath the excess policy have been exhausted]
will become an increasingly common one to be resolved.” (Community
Redevelopment, supra, at p. 340.)

Excess umbrella policies like the ICSOP policy commonly contain a
“retained limit” provision stating, as the ICSOP policy states, that the
insurer shall be liable to the insured for any amounts in excess of (1) “an
amount equal to the limits of liability indicated beside the schedule of
underlying policies, plus” (2) “the applicable limit(s) of any other

2

underlying insurance collectible by the Insured . . . .” (See, e.g., 3
Zuckerman & Raskoff, Environmental Ins. Litigation: Law and Practice
(2010) § 34:3, p. 2 available at Westlaw [“most excess policies” contain
similarly worded “retained limit” provisions].) Thus, there will be a
recurring question as to whether identical or similar policy language

requires “horizontal” or “vertical” exhaustion.

B. THE COURT BELOW, CONTRARY TO THIS
COURT’S TEACHINGS, DID NOT ADEQUATELY
CONSIDER THE CONTEXT IN WHICH THE
DISPUTED POLICY LANGUAGE WAS USED

The court below based its holding as to the meaning of “any other
underlying insurance” on a dictionary definition of “any” as “a broad term

that means ‘one or more without specification or identification’ or

8 This standard “all sums” language is included in the 1974 Truck
policy. (See 17 AA 03454, 03458-03531.)

11



29

‘whatever or whichever it may be. (Opn. at p. 18 [quoting Random
House Webster’s College Dict. (1992) p. 63, col. 1].) However, in
construing the phrase “any other underlying insurance,” one must consider
not only the meaning of the term “any,” but the meaning of the term

”»

“underlying.” And, as Kaiser pointed out below, the dictionary definition
of “underlying” is “[l]ying under or beneath something.” (The American
Heritage Dict. 1318 (2d college ed. 1975).) Thus, if one were to rely solely
upon dictionaries, the Court of Appeal’s interpretation of “any other
underlying insurance” to mean all triggered primary insurance, other than
the scheduled insurance, would not be the only reasonable interpretation. A
second interpretation, at least as reasonable, would be only triggered
primary insurance, other than the scheduled insurance, that sits directly
below the excess policy at issue. As Kaiser pointed out below, examples of
such insurance that would have been common with commercial entities at
the time could have included: (1) any coverage that might have been
provided to Kaiser, for part or all of the period covered by the ICSOP
policy, as an additional insured under another company’s policy; or (2) a
decision by Kaiser, in 1975 or 1976, to purchase different primary
insurance, with higher limits of liability, from another insurance company.’
(See, e.g., Millikan, The Law of Unintended Consequences: Legal Issues
Involving Additional Insured Endorsements (2003) 15 U.S.F. Mar. LJ.
299, 322-323 [“Naming an individual or organization as an additional
insured on one’s insurance policies is a common and necessary part of
doing business today.”].)

Consequently, in resolving the meaning of the disputed policy

language, it is necessary to look beyond the dictionary. As this Court has

% As it turned out, Kaiser did not obtain such additional insurance.
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(119

a fortress
out of the dictionary[.]””” (MacKinnon v. Truck Ins. Exchange (2003) 31
Cal.4th 635, 649, citation omitted.) “Although examination of various

held, a court interpreting an insurance policy should not “make

dictionary definitions of a word will no doubt be useful, such examination
does not necessarily yield the ‘ordinary and popular’ sense of the word if it
disregards the policy’s context.” (Ibid.)

First, courts must avoid interpretations that would lead to “absurd
results . . . .” (MacKinnon, supra, 31 Cal.4th at p. 650.) As discussed in
I.C., infra, interpreting the “retained limit” provision as the Court of Appeal
has done could well mean that (1) policyholders would have less coverage
for a loss by reason of having purchased more primary policies, and (2) the
amount of primary coverage that need be exhausted before any excess
policy would be liable for an occurrence would be so large that the excess
policies never had to pay. That is not what a “reasonable policyholder”
would expect. (See id. at p. 654.)

Second, in determining the meaning of a policy provision, a court
“would be remiss . . . if [it] were to simply look to the bare words of the

kE]

.[provision and] ignore its raison d’etre . . . .” (MacKinnon, supra, 31
Cal.4th at p. 645.) Thus, “[t]he history and purpose of the clause, while not
determinative, may properly be used by courts as an aid to discern the
meaning of disputed policy language.” (Id. at p. 653, citation omitted.) In
this case, Kaiser proffered uncontroverted expert testimony that excess
“umbrella” policies, like ICSOP’s, were designed to provide broader
coverage than other kinds of excess policies and to compete with those
other policies on the basis of that breadth. (18 AA 03741-03742, 9 5-8.)
“Breadth [of coverage] was the umbrella’s principal selling point.” (18 AA
03742, q7; see also Robertson, How Umbrella Policies Started: Early
Liability Coverage, Internat. Risk Management Inst., Inc. (IRMI),

Apr. 2000 (part ID), found at:

13



http://www.irmi.com/expert/articles/2000/robertson04.aspx, last visited
(July 11, 2011) [when first introduced, “umbrella” policies, unlike other
excess policies then in existence, would “[d]rop down to replace primary
coverage, if primary limits were exhausted,” were “broader than any other
form of liability coverage then available in the world,” and placed heavy
“competitive pressure” on insurers offering other kinds of excess policies];
American Res. Ins. Co. v. H&H Stephens Construction, Inc. (Ala. 1996)
939 So.2d 868, 871 [quoting trial court’s observation that unlike standard

(113

excess policies, which “‘generally do not provide any broader coverage
than that provided by the underlying policy . . . umbrella policies provide
the broadest coverage available . . . [and] are designed to fill gaps in
coverage both vertically (by providing excess coverage) and horizontally

9

(by providing primary coverage),’” citations omitted.]; Gencorp, Inc. v.
American Internat. Underwriters (6th Cir. 1999) 178 F.3d 804, 809 & fn. 3
[“umbrella” excess coverage, unlike “follow form” excess coverage, is

(134

designed not only “‘to extend coverage above the limits of insurance

(134

provided in the underlying primary policies,’” but also “’to offer coverage
not available in the underlying policies . . . ,’” citation omitted].) But if an
insured, before being able to call upon its excess liability coverage for a
continuing injury, first had to exhaust the combined per-occurrence limits
of all primary policies triggered by the injury, the insured’s excess coverage
could “be unreachable in most situations involving injury over time. That
would be the exact opposite of the general intent behind the umbrella
project.” (18 AA 03742, 99.) Moreover, one of ICSOP’s own expert
witnesses, John Drew, testified at his deposition that it was “common
knowledge by business insureds” that, subject to other policy provisions
(such as the one requiring an insured to make its claim against the excess

insurer within a certain period of time), a policy like ICSOP’s would be

liable for any losses in excess of $500,000 per ABIC (that is, the liability

14



limits of the scheduled underlying insurance provided by Truck, despite
triggered primary coverage in other years). (17 AA 03603, line 23 through
03604, line 7; 17 AA 03604, lines 16-21; 17 AA 03599, line 22 through
03600, line 9; 17 AA 03602, lines 1-4.)"°

C. IF ALLOWED TO STAND, THE COURT OF
APPEAL’S RULING ON THIS QUESTION WILL
HAVE ADVERSE CONSEQUENCES FOR THE
ABILITY OF BUSINESSES AND INDIVIDUALS TO
PROTECT THEMSELVES AGAINST CLAIMS FOR
CONTINUING INJURY

Large corporations like Kaiser typically protect themselves against
claims for bodily injury and property damage (among other things) by
purchasing both primary and excess general liability coverage over a
sizable period of years. The unfortunate effects of the Court of Appeal’s
holding with respect to the meaning of the ICSOP policy are that: (1) the
more primary policies the insured purchases, the less coverage the insured
may have for any covered “occurrence”; and (2) when numerous primary
policies have been triggered by an injury extending over a considerable
period of time (such as environmental contamination or bodily injury from
exposure to asbestos), the requirement that all of those primary policies be
exhausted before any excess insurer has any liability may in many cases
make the excess coverage illusory.

Primary policies of comprehensive general liability insurance, like
the 1974 Truck policy, typically contain a “deductible”; that is, a portion of

the loss that the insured must absorb in order to exhaust the limits of the

1% ICSOP subsequently introduced a declaration by Drew in which
he tried to contradict his deposition testimony but that declaration, although
admitted by the trial court, was under this Court’s precedent, inadmissible
as a matter of law. (See D’Amico v. Bd. of Medical Examiners (1974) 11
Cal3d 1, 21-22))
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policy.'" (See Croskey et al., Cal. Practice Guide: Insurance Litigation
(Rutter Group 2009) § 7:384, pp. 7B-95-7B-96.) But, as with the ICSOP
policy, there typically are no deductibles in excess policies. Thus, as the
court below pointed out, when the loss arising from an “occurrence” is
greater than the limits of the primary policy chosen by the insured, and the
“occurrence” has triggered multiple primary policies, then “horizontal”
exhaustion, as opposed to “vertical” exhaustion, may well result in the
insured’s having to pay more deductibles and thus a greater share of the
loss. (See Opn. at p. 3, fn. 1.) For example, assume that an “occurrence”
results in a judgment against the insured for four million dollars. Assume,
further, that the occurrence triggers ten primary policies, covering years
1 through 10, and that each of those policies has a per-occurrence limit of
$500,000 and a deductible of $20,000. Finally, assume that the insured has
an excess umbrella policy covering year 5, in excess of the primary policy
for year 5 “and any other underlying insurance,” a per-occurrence limit of
$2 million and no deductible. If the reference to “any other underlying
insurance” in the excess umbrella policy is construed to mean all triggered
primary policies (as the court below held), and if the insured is entitled to
collect the sum of the liability limits in the triggered policies (“stacking’),
then the insured will have to exhaust eight primary policies, and will have
to absorb $160,000 of the loss. But if the reference to “any other
underlying insurance” means only the primary policies lying directly
beneath the excess policy (as Kaiser maintains), then the insured need only

exhaust one primary policy and need only absorb $20,000 of the loss.

"' The 1974 Truck policy has a deductible of $5,000 for each
occurrence until January 1, 1976, when the deductible increases to $50,000
per occurrence. (London Market Insurers, supra, 146 Cal.App.4th at p. 659;
see also 17 AA 03454, 03459, 03506, 03521-03522.)
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Under the holding of the court below, the insured therefore receives less
coverage because it bought more primary policies and paid more premiums.
That simply makes no sense. Moreover, it is certainly not what insureds
who bought their excess policies before 1980 would reasonably have
expected. It was not until the 1980°s that the question arose of what to do if
a continuing injury triggered successive policy years. (See, e.g., 18 AA
03742-03743, 49 10-11 [uncontroverted expert testimony that “the question
[of] what to do if a continuing injury triggered successive [policy] years”
did not arise until the 1980’s; 24 AA 04814 [trial court found that
testimony “persuasive”].) The reasonable expectations of insureds who
bought their excess “occurrence” policies before 1980 are still a matter of
general significance, because “occurrence” policies provide coverage for
injury occurring, in whole or in part, during the period of the policy, and
insureds may make claims under those policies decades later, as happened
in this case.'

Moreover, as the trial court held, the effect of interpreting “any other
underlying insurance” as the court below has done, in conjunction with
“stacking” of primary policy limits, may well be to make any excess
coverage “illusory.” (24 AA 04811.) In the hypothetical given above, the
excess insurer, with only $500,000 of scheduled underlying insurance,
would not be liable for any portion of a four-million dollar loss. In the case
at bar, ICSOP claims that it would not be liable for any ABIC unless the
amount of the loss exceeded $8.3 million. (19 AA 03849, 03851.) In this

12 (See, e.g., Robertson, How Umbrella Policies Started: Early
Liability Coverage, Internat. Risk Management Inst., Inc. (IRMI),
Apr. 2000 (part II), found at:
http://www.irmi.com/expert/articles/2000/robertson04.aspx, last visited
(July 11, 2011) [coverage terms in older policy forms continue to be
litigated decades after those policies were issued].)
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case, although some of the ABIC alleged against Kaiser have been
resolved for more than $500,000, none has been resolved for more than

$8.3 million.

D. THE COURT BELOW MISCONCEIVED AN
INSURED’S OBJECTIVELY REASONABLE
EXPECTATIONS WITH RESPECT TO COVERAGE
FOR CLAIMS OF CONTINUING INJURY

The court below followed Community Redevelopment, supra, in
holding that “’[a]bsent a provision in the excess policy specifically
describing and limiting the underlying insurance, a horizonta} exhaustion
rule should be applied in continuous loss cases because it is most consistent
with the principles enunciated in Montrose.”” (Opn., p. 22 [quoting
Community Redevelopment, supra, 50 Cal.App.4th at p. 340], emphasis in
original.) However, Montrose did not address the exhaustion issue. And
the holding of the court below would violate an insured’s objectively
reasonable expectations regarding excess liability coverage for claims of
continuing injury.

As this Court has held, ambiguous policy language, such as “any
other underlying insurance,” must be interpreted (1) in accordance with the
insured’s “objectively reasonable expectations” or, if doing so does not
resolve the ambiguity, then (2) in favor of the insured. (See Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1264-1265; Armstrong,
supra, 45 Cal. App.4th at p. 36.) The court below held that if an excess
policy does not have any “provision . . . specifically describing and limiting
the underlying insurance,” then any resulting ambiguity as to what

underlying insurance must be exhausted should be resolved in favor of the
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insurer. *  Such a ruling is tantamount to holding that an insured’s
objectively reasonable expectations are always that it must exhaust all
triggered primary policies before it can access any of its excess policies.
However, as explained in I.B and 1.C, supra, the objectively reasonable
expectations of an insured in Kaiser’s position are that it will not have to
exhaust all of its triggered primary policies before an excess insurer like

ICSOP becomes liable to provide indemnity.

IL REVIEW IS NECESSARY BECAUSE THE DECISION OF
THE COURT BELOW CONFLICTS WITH DECISIONS OF
THIS COURT AND OTHER COURTS OF APPEAL ON THE
MEANING OF “OTHER INSURANCE” CLAUSES

The Court of Appeal, after holding that the “retained limit” provision
of the ICSOP policy requires Kaiser to exhaust all primary coverage
available for a given ABIC before ICSOP becomes liable, held that a
second provision of the ICSOP policy—the “other insurance” provision—
also requires the same result. (See Opn. at p. 24 [holding that both the
“retained limit” and “other insurance” provisions of the ICSOP policy make
ICSOP’s policy excess to all “valid” and “collectible” primary insurance].)
However, that holding conflicts with both prior decisions of this Court and
other Courts of Appeal.

To begin with, the proper construction of the “other insurance”

language in the ICSOP policy is a question of general significance because

13 The court below held that the phrase “any other underlying
insurance” unambiguously meant all triggered primary policies. (Opn. at
pp- 18-20.) But its additional ruling that horizontal exhaustion applies,
unless the excess policy clearly and specifically describes the underlying
policies to be exhausted, would be equally applicable if, as is indeed the
case, the phrase “any other underlying insurance” is ambiguous as to which
underlying policies must be exhausted.
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excess policies like the ICSOP policy commonly contain an “other
insurance” provision stating, as the ICSOP policy states, that that when
“other valid and collectible insurance” is also available to the insured for
the claim made against the insured, the excess policy will be in excess of
such other insurance. (See, e.g., Horace Mann Ins. Co. v. Gen. Star Nat.
Ins. Co. (4th Cir. 2008) 514 F.3d 327, 330 [General Star policy at issue was
“a typical excess policy.”]; id. at p. 331 [the “other insurance” clause of the
General Star policy used the same language as the ICSOP policy].'*) But as
both this Court and other Courts of Appeal have held, the purpose of such a
clause is to govern insurers’ obligations to each other, not to the insured,
and only when the insurers are at the same level of coverage (primary or
excess). Contrary to what the court below held in this case, “other
insurance” clauses in policies of excess liability insurance have no bearing
whatsoever on the question of which primary policies the insured must
exhaust before the excess policy becomes liable to the insured.

This Court’s decision in Dart, supra, held that “other insurance”
clauses govern insurers’ obligations to each other, not to the insured. (See
Dart, supra, 28 Cal.4th at p. 1080 [*°When multiple policies are triggered
on a single claim, the insurers’ liability is apportioned pursuant to the ‘other
insurance’ clauses of the policies . . . or under the equitable doctrine of
contribution . . . That apportionment, however, has no bearing upon the

b

insurers’ obligation to the policyholder.’”, citations omitted].) Thus, an
“other insurance” clause in an umbrella policy like ICSOP’s simply has no

bearing upon the question of which primary policies must be exhausted

'* The “other insurance” clause at issue in Horace Mann added, in
language not relevant here, that “Nothing herein shall be construed to make
this Policy subject to the terms, conditions, and limitations of other
insurance, reinsurance, or indemnity.” (Horace Mann Ins. Co. v. Gen. Star-
Nat. Ins. Co. (4th Cir. 2008) 514 F.3d 327, 331.)
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before ICSOP is liable to indemnify Kaiser. Indeed, as Dart and other
California cases have held, “other insurance” clauses apply only to other
insurance at the same level of coverage:

“QOther insurance” clauses “limit an insurer’s
liability to the extent that other insurance may
cover the same risk.” [Citation.] “‘Other
insurance’ clauses become relevant only where
several insurers insure the same risk at the same
level of coverage. An ‘other insurance’ dispute
cannot arise between excess and primary
insurers.” [Citation.]

(Dart, supra, 28 Cal.4th at p. 1079, fn. 6, citing Croskey, et. al., Cal.
Practice Guide: Insurance Litigation (Rutter Group 1997) 99 8:10, 8:12,
pp. 82-2-8-4; see also Reliance Nat. Indemnity Co. v. Gen. Star Indemnity
Co. (1999) 72 Cal.App.4th 1063, 1077 [same]; Travelers Casualty & Surety
Co. v. American Equity Ins. Co. (2001) 93 Cal.App.4th 1142, 1150 [same].)

The irrelevance of the “other insurance” clause to the exhaustion
issue is confirmed by analysis of the commonly used “retained limit” and
“other insurance” provisions in the ICSOP policy. The issue of which
primary policies must be exhausted before the ICSOP policy becomes
liable is specifically addressed by the “retained limit” provision.
Construing the “other insurance” provision to determine which primary
policies must be exhausted before ICSOP is liable to Kaiser would make
the “retained limit” provision surplusage. The “other insurance” provision
must therefore have a different function, in accordance with the general
principle that contracts, including insurance contracts, are to be construed
to avoid rendering terms surplusage. (See, e.g., ACL Tech., Inc. v.
Northbrook Property & Casualty Ins. Co. (1993) 17 Cal.App.4th 1773,
1785 [“contracts—even insurance contracts—are construed to avoid
rendering terms surplusage™], citing AIU Ins. Co. v. Superior Court (1990)
51 Cal.3d 807, 827-829.) The function of the “other insurance” clause, as
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indicated by its plain language, is to limit not Kaiser’s rights to indemnity
from ICSOP, but other insurers’ right to “contribution” from ICSOP for its
share of payments made by other insurers to Kaiser. (See 17 AA 03454,
03540 [ICSOP policy] [“the insurance afforded by this policy shall be in
excess of and shall not contribute with such other insurance”]; Reliance Nat.
Indemnity Co., supra, 72 Cal.App.4th at p. 1078 [“In the insurance context,
the right to contribution arises when several insurers are obligated to
indemnify [or] defend the same loss or claim, and one insurer has paid
more than its share of the loss or defended the action without any

participation by the others.”].)

CONCLUSION

For all of the foregoing reasons, Kaiser’s Petition for Review should

be granted.

Dated: July 13, 2011 JONES DAY

By e

Philip E. Cook

Attorneys for Defendant, Cross-
Complainant and Petitioner
KAISER CEMENT AND
GYPSUM CORPORATION
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INTRODUCTION

We are well acquainted with this case, having addressed it several years ago in
London Market Insurers v. Superior Court (2007) 146 Cal.App.4th 648, 652 (LMI).
There, we éonsidered whether thousands of asbestos bodily injury claims brought against
respondent Kaiser Cement and Gypsum Corporation (Kaiser) constituted a single annual
“occurrence” within thé meaning of comprehensive general liability (CGL) policies
issued by respondent Truck Insurance Exchange (Truck). We concluded that they did
not: Because under the relevant Truck policies “occurrence” meant injurious exposure to
asbestos, the thousands of claims against Kaiser could not be deemed a single annual
occurrence.

The present appeal concerns a separate but related coverage issue, which arises in
part out of the Supreme Court’s seminal decision in Montrose Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645 (Montrose). In Montrose, the court adopted a
“‘continuous injury’ trigger of coverage” approach to continuing injury claims. Under
that approach, bodily injuries and property damage that occur in several insurance policy
periods are potentially covered by all policies in effect during those periods. (/d. at
pp. 654-655, 689.) Montrose provided no guidance, however, as to how to apportion
liability among insurers in continuing injury cases.

That question of apportioning liability for continuing injuries is raised squarely by
the present case. Between 1947 and 1987, Kaiser purchased primary insurance policies

from four different insurers, including Truck. During many of the same years, Kaiser



also purchased excess insurance policies. For purposes of this litigation, Kaiser has
selected the Truck CGL policy in effect in 1974 (the 1974 primary policy), which has a
$500,000 per occurrence limit and no annual liability limit, to respond initially to all
claims that allege asbestos exposure in that year. At issue here is who is responsible to
indemnify Kaiser for asbestos claims that exceed the 1974 primary policy’s $500,000 per
occurrence limit. Kaiser and Truck contend that appellant Insurance Company of the
State of Pennsylvania (ICSOP), which issued a first-level excess policy to Kaiser for
1974 (the 1974 excess policy), is responsible to pay claims over $500,000.! ICSOP
disagrees: It contends that primary insurance limits must be “stacked,” such that all
available primary insurance policies—that is, all Truck policies issued to Kaiser between
1964 and 1983, as well as primary policies issued to Kaiser by three other carriers
between 1947 and 1987—are exhausted before any excess insurer need indemnify Kaiser
for asbestos bodily injury claims.

As we now discuss, under the language of the 1974 primary policy and principles
of California law, Truck’s maximum exposure for asbestos bodily injury claims is
$500,000 per occurrence. We thus agree with the trial court that, based on the policy
language, once Truck has contributed $500,000 per occurrence, its obligation to Kaiser
ceases.

Notwithstanding our conclusion, we cannot affirm the grant of summary
adjudication. To grant summary adjudication for Kaiser, the trial court necessarily found
that there were no triable issues of fact as to either Truck’s maximum exposure under its
policies or ICSOP’s present duty to indemnify Kaiser for claims over $500,000. That

was error, because there is no evidence in the record as to whether the policies issued to

! As in LMI, the “unusual alignment” of the parties is explained by the policies’ per

occurrence deductible provisions. Under Truck’s primary policies, Kaiser’s deductibles
range from $5,000 to $100,000 per occurrence. (LMI, supra, 146 Cal.App.4th at p. 653,
fn. 2.) There is no deductible due under ICSOP’s excess policies. Accordingly, Kaiser’s
share of the total asbestos bodily injury liability increases if indemnity is provided by
Truck’s primary policies, rather than by the excess policies issued by ICSOP and others.
(Id. at pp. 658-660.)



Kaiser by primary insurers other than Truck have been fully exhausted. We therefore
cannot determine whether ICSOP has a present duty to indemnify Kaiser. Accordingly,
we reverse the grant of summary adjudication and entry of judgment for Kaiser and

against ICSOP.
STATEMENT OF FACTS AND OF THE CASE

L The Underlying Asbestos Litigation

Kaiser manufactured a variety of asbestos-containing products, including joint
compounds, finishing compounds, fiberboard, and plastic cements, from 1944 through
the 1970’s. Kaiser manufactured these products at 10 different facilities at various times.
(LMI, supra, 146 Cal.App.4th at p. 652.)

Truck provided primary insurance to Kaiser from 1964 to 1983, through four CGL
policies covering 19 annual policy periods.? As relevant here, the policy in effect from
January 1, 1974, through March 1, 1981, contained a $500,000 “per occurrence” liability
limit and, in policy years 1974 and 1975, a $5,000 deductible for “each occurrence.”
Until April 1980, the policy did not contain an annual aggregate limit.

Kaiser apparently was also insured by three other primary carriers between 1947
and 1987: Fireman’s Fund Insurance Company (Fireman’s Fund) from 1947 through
1964; Home Indemnity Company (Home Indemnity) from 1983 through 1985; and
National Union Fire Insurance Company of Pittsburgh (National Union) from 1985
through 1987. In 1993, Truck and Kaiser entered into agreements with Fireman’s Fund,
Home Indemnity, and National Union to share defense and indemnity costs until the
aggregate limits of each primary policy was exhausted. According to Truck, by April

2004, all three primary carriers had given notice that their aggregate limits were

2 In our prior opinion, we stated that two separate Truck policies were in effect

between 1964 and 1983. (LMI, supra, 146 Cal.App.4th at pp. 658-660.) For purposes of
the present opinion, we adopt the parties’ contention that there were four separate policies
during these years.



exhausted; thus, after April 30, 2004, Truck was the only primary carrier continuing to
pay defense and indemnity costs for asbestos bodily injury claims.

ICSOP issued a first layer excess policy to Kaiser from January 1, 1974, through
January 1, 1977. That policy provided that ICSOP would indemnify Kaiser for its
“ultimate net loss” in excess of its retained limit, up to the policy limit of $5,000,000 per
occurrence. Other insurers, including amici curiae Certain Underwriters at Lloyd’s,
London, and certain London Market insurance companies, issued excess insurance
policies to Kaiser in other years.

By 2004, more than 24,000 claimants had filed products liability suits against
Kaiser alleging that they had suffered bodily injury, including asbestosis and various
cancers, as a result of their exposure to Kaiser’s asbestos products. Kaiser tendered these
claims to Truck. By October 2004, Truck’s indemnity payments for asbestos bodily
injury claims exceeded $50 million and included at least 39 claims that resulted in

payments in excess of $500,000. (/bid.)

IL The Present Coverage Action

Truck filed the present action against Kaiser on April 30, 2001, seeking a
declaration that its primary policies had been exhausted and it had no further obligation to
defend or indemnify Kaiser for asbestos bodily injury claims. It filed a second amended
complaint in August 2007, adding causes of action for equitable subrogation and
contribution against Kaiser’s excess insurers.

Kaiser cross-claimed against its excess insurers, including ICSOP, seeking a
declaration that the excess insurers were obligated to defend and indemnify Kaiser for
asbestos bodily injury claims once primary coverage was exhausted. As relevant to this
appeal, the fifth and sixth causes of action in the operative third amended consolidated

cross-complaint allege as follows:



“Fifth Cause of Action

“Declaratory Relief Against All Cross-Defendants

“66. A controversy and dispute currently exists between Kaiser, Truck and the
Excess Insurers with Kaiser and Truck contending, and the Excess Insurers failing to
acknowledge that the Excess Insurers are currently obligated under the Excess Policies to
defend and to make liability payments in response to ABIC [asbestos bodily injury
claims] asserted against Kaiser or to indemnify Kaiser for the costs of defending and
making liability payments in response to ABIC asserted against Kaiser.

“67. Truck has alleged in its Second Amended Complaint that Truck has
exhausted its policies by paying the full applicable limits of its insurance in response to
ABIC and that Truck owes no further duties and obligations to Kaiser pursuant to its
policies with respect to such ABIC. Additionally, those primary insurers with policy
periods before and after Truck’s policy periods have also exhausted their policies with
respect to ABIC.

“68. Where, as here, Kaiser has excess insurance coverage extending through
multiple consecutive policy periods and where, as here, insurance coverage in multiple
consecutive policy periods covers Kaiser’s liabilities arising out of the ‘occurrence’ or
‘accident’ that resulted in the ABIC asserted against Kaiser . . . , Kaiser is entitled to the
protection of the full limits of such policies to the extent necessary to fully indemnify
Kaiser. With respect to each individual ABIC, Kaiser is entitled to select, among the
triggered policies, the policy or policies to pay the loss. Each Excess Insurer with an
Excess Policy immediately in excess of Kaiser’s primary policies for any given policy
period is obligated to provide coverage upon the exhaustion of the primary policy for that
policy period. The remaining Excess Insurers are obligated to provide coverage upon the

exhaustion of each applicable underlying Excess Policy.



“Sixth Cause of Action
“Breach of Contract Against Cross-Defendant ICSOP

“70. [O]nce the Truck policy incepting January 1, 1974 responds to an
individual ABIC by paying its occurrence limit of $500,000, ICSOP is obligated under its
Excess Policy incepting January 1, 1974 to indemnify Kaiser for the ‘ultimate net loss’ in
excess of $500,000 for such claim up to $5,000,000 per occurrence.

“71. By correspondence dated July 3 and July 13, 2007, Kaiser confidentially
notified the Excess Insurers, including ICSOP, of the existence of a number of claims that
have been settled in excess of Truck’s per occurrence limit of $500,000, and the amount
paid to settle each such claim.

“72. [ICSOP] has breached the terms of its first layer Excess Policy incepting
January 1, 1974 (Policy No. 4174-5841) by failing to pay to Kaiser all amounts that
Kaiser has been forced to incur to make settlement payments for ABIC that exceed the
Truck ‘per occurrence’ coverage limits for the primary policy incepting January 1, 1974.
Kaiser has complied with all conditions precedent to obtain ICSOP’s performance under
its Excess Policy No. 4174-5841, or such performance has been excused.

“73. Asa diréct and proximate result of ICSOP’s breach of its Excess Policy
No. 4174-5841, Kaiser has been damaged in an amount which cannot be fully ascertained
at this time, but which currently totals in excess of $15 million, and in an amount to be

proven at trial.”

III. Truck’s Motion for Summary Adjudication

In October 2004, Truck moved for summary adjudication, seeking a declaration
that its policies had been exhausted and it had no further duty to defend or indemnify
Kaiser. According to Truck, under the plain language of its policies, all asbestos-related
claims in any given year arose out of a single annual “occurrence” because all had the
same underlying cause—"‘the design, manufacture and distribution by Kaiser and its

subsidiaries of asbestos-bearing products.’” Truck contended, therefore, that its total



liability for asbestos bodily injury claims for all policy years was $8.3 million and its
policies were exhausted as of January 1999. (LMI, supra, 146 Cal.App.4th at pp. 652-
653.)

The trial court initially denied the summary adjudication motion. Several months
later, however, on its own motion the court ordered reconsideration and supplemental
briefing. It then granted summary adjudication for Truck, finding that Truck and Kaiser
reasonably intended to treat all asbestos bodily injury claims as a single annual
occurrence under the policies. (LMI, supra, 146 Cal.App.4th at pp. 653-654.)

We reversed. We concluded that the plain language of the policies was not
susceptible of the conclusion that Kaiser’s design, manufacture, and distribution of
asbestos products was an “occurrence.” (LMI, supra, 146 Cal.App.4th at p. 672.) Rather,
the relevant “occurrence” was injurious exposure to asbestos products. Thus, we held

that the trial court erred in granting summary adjudication for Truck.

IV. Truck’s Motion for Determination of Threshold Coverage Issues

Following our ruling, Truck moved for a determination of the number of
“occurrences” at issue in the underlying asbestos bodily injury claims. Specifically,
Truck asked the trial court to find that: (1) with regard to the “one lot” claims in Truck’s
policies from 1964 to 1974, all claims arising from exposures to products produced at the
same Kaiser manufacturing facility could be aggregated and deemed a single occurrence;
and (2) with regard to the “same general conditions” claims in Truck’s policies from
1974 to 1983, all claims arising from exposures to products produced at the same Kaiser
manufacturing facility could be deemed a single occurrence, or, alternatively, all claims
resulting from the same corporate decision to place asbestos into products, or from
multiple corporate decisions made at the same location, could be deemed a single
occurrence. Truck stipulated that if the court denied all of the legal rulings it sought, then
each asbestos bodily injury claim should be treated as a separate occurrence.

In a January 24, 2008 order, the court noted that Truck had stipulated to a number

of key facts, including that there was no evidence proffered in support of any asbestos



bodily injury claim that connected any claimant’s alleged injurious asbestos exposure to
any particular asbestos purchase, manufacture, or sale. Claims, therefore, could not be
aggregated by product line or manufacturing plant. The court concluded that for
purposes of further proceedings in the case, “the claim of each asbestos bodily injury
claimant shall be deemed to have been caused by a separate and distinct occurrence

within the meaning of the Truck policies.” (Italics added.)

V. June 30, 2008 Coverage Ruling

Following the January 24 ruling, pursuant to FMC Corp. v. Plaisted & Companies
(1998) 61 Cal.App.4th 1132 (FMC Corp.), Kaiser selected the 1974 primary policy
(which had a $500,000 “per occurrence” liability limit, a $5,000 “per occurrence”
deductible, and no aggregate limits) to respond to each of the claims alleging injury
during that year.® Kaiser then sought an order declaring that, “if an asbestos bodily injury
claim alleged against Kaiser triggers the primary policy of comprehensive general
liability insurance issued by Plaintiff Truck Insurance Exchange (‘Truck’) for the year
1974, and Kaiser selects that policy year to respond, then the first-level umbrella policy
issued by Cross-Defendant [ICSOP] incepting January 1, 1974—and, if necessary, any
excess policies directly above it—become liable for that claim once Truck has paid and
exhausted its $500,000 per-occurrence limit for that year, and Kaiser has paid its $5,000
deductible for that year.” Kaiser asserted that California law was unclear as to whether,
in the case of an “occurrence” that triggers multiple successive primary policies, the
policyholder is entitled to primary coverage of as much as the combined per occurrence

limits of all the triggered policies (i.e., “stacking” of policy limits), or no more than the

3 In FMC Corp., the court held that if coverage for an occurrence is triggered in

more than one policy period, the insured may select the policy period in which the policy
limits are to be fixed. (61 Cal.App.4th at p. 1190; see also Keene Corp. v. Insurance Co.
of North America (D.C. Cir. 1981) 667 F.2d 1034, 1049-1050 {same].)



per occurrence limit of one such policy.4 Kaiser urged that the better view “is that
stacking is not appropriate. Consequently, if a claim triggers multiple primary policies,
including the 1974 Truck policy, then once Kaiser has exhausted the per-occurrence
limits of the 1974 policy year ($500,000), Kaiser will have fully exhausted all primary
coverage available for that claim.” Alternatively, Kaiser urged that if the court rejected
an “anti-stacking” rule, the 1974 excess policy should not be construed to require
horizontal exhaustion of all primary policies before triggering ICSOP’s policy. Rather,
“the ICSOP umbrella policy should be construed, in accordance with its express terms, to
require only the exhaustion of a single primary policy limit listed in its Schedule of
Underlying Insurances—namely, the single Truck per-occurrence limit of $500,000
available to Kaiser for the 1974 Truck policy period.”

Truck agreed with most of the positions Kaiser articulated. As relevant here, it
agreed that primary occurrence limits should not be “stacked” because stacking is:
“(1) contrary to Truck’s policy language, (2) contrary to California law . . ., (3) contrary
to the law of the majority of jurisdictions that have addressed this issue, including many
cases in the asbestos context, and (4) as Kaiser properly argues, contrary to the
reasonable expectations of the insured.”

ICSOP opposed Kaiser’s motion in its entirety. It urged that under principles of
“horizontal exhaustion,” an excess insurer could not be required to indemnify an insured
before the liability limits of all primary insurance policies were exhausted. ICSOP did

not discuss Truck’s policy language, but assumed that many of Truck’s policies were not

! “‘Stacking policy limits means that when more than one policy is triggered by an

occurrence, each policy can be called upon to respond to the claim up to the full limits of
the policy. Under the concept of stacking . . . the limits of every policy triggered by an
“occurrence” are added together to determine the amount of coverage available for the
particular claim. Thus, for example, if an insured could establish that each of four
consecutive $10 million policies were triggered by a particular claim, the insured could
recover $40 million for a single occurrence, rather than the $10 million available under
any single policy.” (Ostrager & Newman, Insurance Coverage Disputes (9th ed. 1998)
Trigger and Scope of Coverage, § 9.04[c], p. 464.)” (FMC Corp., supra, 61 Cal.App.4th
atp. 1188.)
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yet exhausted. Accordingly, it urged, “Kaiser’s proposed tender of any claims in excess
of Truck’s $500,000 1974-1975 primary policy limit to the 1974-1975 ICSOP policy
should . . . be denied until such time as there is full exhaustion of all applicable
underlying primary coverage.”

The court granted Kaiser’s motion on June 30, 2008. It found that under the “clear
and unambiguous” language of the 1974 primary policy, Truck was liable for only one
per occurrence limit on each claim. If it were to rule as ICSOP urged it to—that is, to
find that primary coverage for each insured year could be “stacked”—then “Truck would
be required to pay multiple occurrence limits on each claim because it issued policies in
multiple years; the language of the policy at issue does not permit such a result.” After
reviewing several relevant decisions, the court concluded: “[T]he issue comes down to
the language of the Truck primary policy and the risk(s) Truck agreed to defend (when
read in conjunction with the ICSOP excess policy). ... []] ... [R]ecognizing the
following undisputed facts: 1) [Kaiser] selected the 1974 policy year for coverage of
ABIC claims which arose during that year; 2) the Truck primary policy specifically
spelled out a $500,000 per occurrence limit and contained no aggregate limit for 1974;
and 3) this Court’s January 24, 2008 determination that an ‘occurrence’ is defined as an
individual ABIC; it is clear that ICSOP’s excess coverage would ‘drop down’ once the
$500,000 primary limit is exhausted for individual ABIC (since, aside from the $500,000
per-occurrence limit in the Truck primary policy, there is no ‘other underlying insurance
collectible by the insured’ or ‘valid and collectible insurance with any other insurer’
under the ICSOP excess policy, once the $500,000 limit is exhausted).”

ICSOP and two other excess insurers filed a petition for writ of mandate and
request for immediate stay on July 21, 2008. We summarily denied the petition on
October 23, 2008.

VI. Kaiser’s Motion for Summary Judgment
On July 14, 2009, Kaiser moved for an order summarily adjudicating that there

was no defense to its cross-claims against ICSOP and that final judgment in the action as
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between Kaiser and ICSOP should be entered. Specifically, Kaiser sought adjudication
of the following two issues:

“Issue 1: There is no defense to the Fifth Cause of Action (‘Declaratory Relief
Against Cross-Defendant ICSOP’) in Kaiser’s Corrected Third Amended Cross-
Complaint because: (1) Kaiser has selected the 1974 policy year to apply to all of those
asbestos bodily injury claims (‘ABIC’) alleged against it that exceed $500,000 in
settlement or judgment; (2) Truck has paid its 1974 policy year limit of $500,000 for such
ABIC, subject to a deductible payable by Kaiser; and (3) Kaiser is entitled to a judicial
declaration that ICSOP’s policy is responsible to pay for all amounts paid for ABIC over
the 1974 Truck policy year limit of $500,000. [Internal record reference omitted.]

“Issue 2: There is no defense to the Sixth Cause of Action (‘Breach of Contract
Against Cross-Defendant ICSOP’) in Kaiser’s Corrected Third Amended Cross-
Complaint because: (1) Kaiser has selected the 1974 policy year to apply to all of those
asbestos bodily injury claims (‘ABIC”’) alleged against it that exceed $500,000 in
settlement or judgment; (2) Truck has paid its 1974 policy year limit of $500,000 for such
ABIC, subject to a deductible payable by Kaiser; and (3) ICSOP’s policy is responsible
to pay for all amounts paid for ABIC over the 1974 Truck policy year limit of $500,000,
an amount which is confidential but known to all parties, including ICSOP. [Internal
record reference omitted.]”

In support of its motion, Kaiser largely repeated the arguments it had advanced in
support of its June coverage motion. ICSOP’s and Truck’s responses, too, largely
tracked their responses to the June motion.’

The court granted the motion. It noted that Truck’s 1974 primary policy stated
that the “per occurrence” limit ““is the limit of the company’s liability for each

occurrence.” Thus, it found an apparent conflict between the language in Truck’s

5 Although ICSOP urged in opposition that “the Court must examine the policy

wording in each of the separate Truck primary policies to determine if there are other
applicable underlying limits collectible by Kaiser with respect to ABIC exceeding the
1974 Truck policy limits,” it did not discuss the language of either the 1974 policy or any
other Truck policy.
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primary policy and the rule articulated in Community Redevelopment Agency v. Aetna
Casualty & Surety Co. (1996) 50 Cal.App.4th 329 (Community Redevelopment),
requiring “horizontal exhaustion of all primary policies in effect on a risk stretched out
over multiple policy periods before any excess insurance obligations arise.” The court
resolved this conflict by again looking to “the language of the Truck primary policy, the
risk(s) Truck agreed to indemnify, and the excess language in the ICSOP policy.” It
noted that the language of the 1974 primary policy indicated “that Truck agreed to insure
risks on a ‘per occurrence’ basis for the 1974 policy year, with a $500,000 per-occurrence
limit” and no annual aggregate limit. Thus, “since 1) [Kaiser] selected the 1974 policy
year for coverage of ABIC claims which partially arose during that year; 2) the Truck
primary policy specifically spelled out a $500,000 per occurrence limit and contained no
aggregate limit for 1974; and 3) this Court’s determination that an ‘occurrence’ is defined
as an individual ABIC, ICSOP’s excess coverage would ‘drop down’ under its policy
once the $500,000 primary limit is exhausted for individual ABIC (since, aside from the
$500,000 per-occurrence limit in the Truck primary policy, there is no ‘other underlying
insurance collectible by the insured’ or ‘valid and collectible insurance with any other
insurer’ under the ICSOP excess policy, once the $500,000 limit is exhausted).”

The court concluded: “The motion for summary judgment is granted as to both
issues. With respect to Issue 1, the Court determines there is no defense to the Fifth
Cause of Action (‘Declaratory Relief Against Cross-Defendant ICSOP’) in Kaiser’s
Corrected Third Amended Cross-Complaint because: 1) Kaiser has selected the 1974
policy year to apply to all of those asbestés bodily injury claims (‘ABIC’) alleged against
it that exceed $500,000 in settlement or judgment; 2) Truck has paid its 1974 policy year
limit of $500,000 for such ABIC, subject to a deductible payable by Kaiser; and 3) Kaiser
is entitled to a judicial declaration that ICSOP’s policy is responsible to pay for all
amounts paid for ABIC over the 1974 Truck policy year limit of $500,000. [{] With
respect to Issue 2, the Court finds there is no defense to the Sixth Cause of Action
(‘Breach of Contract Against Cross-Defendant ICSOP’) in Kaiser’s Corrected Third
Amended Cross-Complaint because: 1) Kaiser has selected the 1974 policy year to apply
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to all of those asbestos bodily injury claims (‘ABIC’) alleged against it that exceed
$500,000 in settlement or judgment; 2) Truck has paid its 1974 policy year limit of
$500,000 for such ABIC, subject to a deductible payable by Kaiser; and 3) ICSOP’s
policy is responsible to pay for all amounts paid for ABIC over the 1974 Truck policy
year limit of $500,000, an amount which is confidential but known to all parties,
including ICSOP.”

“[A]ll of [Kaiser’s] claims against ICSOP having been entirely adjudicated” by the
summary adjudication motion, the court entered judgment for Kaiser and against ICSOP

on Kaiser’s cross-complaint. ICSOP timely appealed.

STANDARD OF REVIEW

The standard of review of a trial court’s decision to grant summary adjudication is
well established. “A motion for summary adjudication shall be granted only if it
completely disposes of a cause of action, an affirmative defense, a claim for damages, or
an issue of duty.” (Code Civ. Proc., § 437c, subd. (f)(1).) The moving party “bears an
initial burden of production to make a prima facie showing of the nonexistence of any
triable issue of material fact; if he carries his burden of production, he causes a shift, and
the opposing party is then subjected to a burden of production of his own to make a prima
facie showing of the existence of a triable issue of material fact. ... A prima facie
showing is one that is sufficient to support the position of the party in question.”
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850-851.) We independently
review an order granting summary adjudication. (Snatchko v. Westfield LLC (2010) 187
Cal.App.4th 469, 476.)

CONTENTIONS OF THE PARTIES

ICSOP contends that the issue before us is whether its excess indemnity

obligations “[are] conditioned on exhaustion of all available primary insurance or simply
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exhaustion of the immediately underlying primary insurance policy” issued by Truck. As
to this issue, ICSOP contends, the law is clear: Because the asbestos bodily injury claims
potentially trigger up to 19 annual Truck policy periods, the policy limits for these 19
separate policy periods must be “stacked” such that “not only must the Truck $500,000
limit in the 1974 policy period be exhausted, but so must all of Truck’s primary limits in
its other eighteen annual policy periods.” Thus, ICSOP urges, the trial court erred in
concluding that its indemnity obligations attach now, because while the 1974 primary
policy has been exhausted as to many claims that exceed $500,000, primary policies for
other years remain unexhausted. ICSOP contends that it has no indemnity obligations
with regard to any asbestos bodily injury claims until the per occurrence limits of each of
Truck’s annual policies, which ICSOP suggests total $8.3 million, have been exhausted.
Kaiser disagrees. It notes that ICSOP’s indemnity obligation explicitly is

conditioned on exhaustion of the primary insurance “‘indicated [on] the schedule of

9 1313

underlying policies’” plus the “‘applicable limit(s) of any other underlying insurance
collectible by the insured.’” “Underlying insurance,” Kaiser contends, means “insurance
under the [ICSOP] policy—primary policies providing coverage during the same period
covered by the ICSOP policy.” Accordingly, Kaiser urges that “underlying insurance”
for purposes of ICSOP’s 1974 excess policy refers exclusively to the 1974 primary
policy, and thus only the 1974 primary policy need be exhausted before ICSOP’s
indemnity obligations are triggered. In the alternative, Kaiser contends that under the
plain language of the 1974 primary policy, occurrence limits cannot be “stacked.”

Truck urges a somewhat different approach. While it concurs that ICSOP’s excess
indemnity obligation is conditioned on exhaustion of all “available” underlying primary
insurance, it urges that the dispositive issue before us is whether a single primary
occurrence limit per asbestos bodily injury claim constitutes the only “available” primary
insurance, such that when one such limit is exhausted, the excess insurer must indemnify
Kaiser for any additional loss. As to that issue, Truck contends that under the plain
language of its policies, Kaiser may collect up to the policy limits of only orne policy for

each occurrence. Thus, Truck urges that the trial court correctly found that Kaiser may

15



collect only once for each “occurrence”—not once per occurrence per year, or once per
occurrence per policy.®

In part I of our discussion, we consider whether, under the terms of the 1974
excess policy, ICSOP’s indemnity obligation attaches as soon as the 1974 primary policy
is exhausted, or only once all available primary policies have been exhausted. In part II,
we consider whether primary policies can be “stacked” such that Kaiser can recover
under more than one primary policy for the same claim. In part III, we discuss whether,
in light of our resolution of these issues, the trial court properly granted summary

adjudication of Kaiser’s cross-claims against ICSOP.

DISCUSSION

L Under the Language of ICSOP’s 1974 Excess Policy, ICSOP’s Indemnity
Obligation Does Not Attach Until All Collectible Primary Policies Have Been
Exhausted
ICSOP contends that under the plain language of its 1974 excess policy and the

principle of “horizontal exhaustion,” it is not responsible to indemnify Kaiser for losses

until all primary policies have been exhausted. Kaiser urges, to the contrary, that the

1974 excess policy is excess to only the 1974 primary policy, and thus ICSOP must

indemnify it once the 1974 primary policy is exhausted. We conclude ICSOP is correct.

A. Overview of Legal Principles
““There are two levels of insurance coverage—primary and excess. Primary

insurance is coverage under which liability “attach[es] to the loss immediately upon the

6 ICSOP contends that Truck’s argument “raises an issue that was not before the

trial court on the summary judgment proceedings below.” Not so: The issue was raised
both by Kaiser’s motion and Truck’s response. Further, Truck briefed the issue in
response to Kaiser’s earlier coverage motion, and the trial court was asked to—and did—
take judicial notice of this and other earlier filed briefs in connection with the summary
judgment proceeding.
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happening of the occurrence.” ‘[Citation.] Liability under an excess policy attaches only
after all primary coverage has been exhausted. [Citation.]’ (North River Ins. Co. v.
American Home Assurance Co. (1989) 210 Cal.App.3d 108, 112.)” (Community
Redevelopment, supra, 50 Cal.App.4th at pp. 337-338.)

“Before coverage attaches under an excess or umbrella policy, the policy limits of
the underlying primary policy or policies normally must be exhausted. [Citations.] [{]
Primary coverage is ‘exhausted’ when the primary insurers pay their policy limits in
settlement or to satisfy a judgment against the insured.” (Croskey et al., Cal. Practice
Guide: Insurance Litigation (The Rutter Group 1997) (Rutter, Insurance Litigation)

9 8:220, p. 8-52.1 (rev. #1 2010).) Where several primary policies are in effect, the issue
arises whether the policy limits of one or all of such policies must be exhausted (or
otherwise off the risk) before excess coverage applies. (/d., § 8:236, p. 8-54.) The issue
is uniquely complicated where, as in the present case, damages are spread over an
extended period of time. (/d., Y 8:245, p. 8-54.1.)

Normal rules of policy interpretation apply in determining coverage under both
primary and excess policies. (Rutter, Insurance Litigation, { 8:180, p. 8-45.) “Although
insurance contracts have special features, they are still contracts to which the ordinary
rules of contractual interpretation apply. (Foster-Gardner, Inc. v. National Union Fire
Ins. Co. (1998) 18 Cal.4th 857, 868; Bank of the West v. Superior Court (1992) 2 Cal.4th
1254, 1264.) Thus, the mutual intention of the contracting parties at the time the contract
was formed governs. (Civ. Code, § 1636; Foster-Gardner, Inc., supra, 18 Cal.4th at
p. 868.) We ascertain that intention solely from the written contract if possible, but also
consider the circumstances under which the contract was made and the matter to which it
relates. (Civ. Code, §§ 1639, 1647; American Alternative Ins. Corp. v. Superior Court
(2006) 135 Cal.App.4th 1239, 1245.) We consider the contract as a whole and interpret
the language in context, rather than interpret a provision in isolation. (Civ. Code, § 1641;
American Alternative Ins. Corp., supra, 135 Cal.App.4th at p. 1245.) We interpret words
in accordance with their ordinary and popular sense, unless the words are used in a

technical sense or a special meaning is given to them by usage. (Civ. Code, § 1644;
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American Alternative Ins. Corp., supra, 135 Cal.App.4th at p. 1245.)” (LMI, supra, 146
Cal.App.4th at pp. 655-656.)

Although the primary policy may be consulted in interpreting an excess policy,
each policy is a separate document and is interpreted separately. (Rutter, Insurance
Litigation, 9 8:180.5 at pp. 8-45 to 8-46; Northrop Grumman Corp. v. Factory Mut. Ins.
Co. (9th Cir. 2009) 563 F.3d 777, 785 [“’Ihough the primary policy must be consulted in
interpreting the excess policy, see Cal. Civ. Code § 1642, we decline to treat the two

documents as only one contract.”].)

B. Policy Language

We begin with the language of ICSOP’s 1974 excess policy. It provides
indemnity for Kaiser’s “ultimate net loss in excess of the retained limit hereinafter
stated,” up to $5,000,000, “as the result of any one occurrence.” “Ultimate net loss” is
“the total sum which the Insured, or any company as his insurer, or both, become
obligated to pay by reason of personal injury [or] property damage . . . either through
adjudication or compromise[.]” Kaiser’s “retained limit” is “an amount equal to the
limits of liability indicated beside [sic] the schedule of underlying policies”—that is,
primary comprehensive general liability insurance of $500,000 “C.S.L. [combined single
limit)”"—“plus the applicable limit(s) of any other underlying insurance collectible by the
Insured.” (Italics added.)

ICSOP urges that under the policy, its liability is excess to all other collectible
primary insurance—whether for 1974 or any other year—and we agree. As the above-
quoted provisions indicate, by its plain language the 1974 excess policy provides that
Kaiser’s retained limit is equal to the limits of liability indicated in the schedule of
underlying policies, “plus the applicable limit(s) of any other underlying insurance
collectible by the Insured.” “A4ny” is a broad term that means “one or more without
specification or identification” or “whatever or whichever it may be.” (Random House
Webster’s College Dict. (1992) p. 63, col. 1.) Accordingly, we believe that the policy’s

reference to “any other underlying insurance” necessarily means “whatever” or
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“whichever” primary insurance is available to Kaiser—not, as Kaiser suggests, only that
primary insurance that expressly covers the 1974 policy year.

Kaiser suggests that “any other underlying insurance” must mean the 1974
primary policy because “underlying” means “‘[l]ying under or beneath something.’”
According to Kaiser, it would be “natural” to describe Kaiser’s primary coverage for
1974, 1975, and 1976 as lying “‘under or beneath’” ICSOP’s policy for those years, but
“it would be awkward to describe Kaiser’s primary coverage for 1968, or 1972, or 1980
as lying ‘under or beneath’ the ICSOP policy covering the period from 1974 to 1976.”
We do not agree. We believe that in the context of ICSOP’s excess policy, “underlying
insurance” simply means primary insurance. In other words, we believe that the
reference to “underlying insurance” clarifies the excess nature of the ICSOP policy—i.e.,
that the policy does not attach immediately upon a loss, but only after all available
primary insurance has been exhausted.

Kaiser also suggests that the term “underlying” is used in other ways in the ICSOP
policy “that cannot mean other Truck primary policies.” Specifically, it notes the
following two provisions:

“Maintenance of underlying insurances”: “It is a condition of this policy that the
policy or policies referred to in the attached ‘Schedule of Underlying Insurances’ shall be
maintained in full effect during the currency of this policy . ... Failure of the Insured to
comply with the foregoing shall not invalidate this policy but in the event of such failure,
the Company shall only be liable to the same extent as they would have been had the
Insured complied with the said condition.”

“Underlying insurance”: “It is understood and agreed that, in the event coverage
is afforded by primary policies listed on the Schedule of Underlying Insurances which is
not otherwise afforded by this policy, the Company agrees to follow all the terms and
conditions of said primary policies or renewals or rewrites thereof.”

As to these provisions, Kaiser asserts that, “[t]hese uses of the word ‘underlying’
in the ICSOP policy show the parties’ mutual intent when they used the phrase ‘other

underlying insurance collectible by [Kaiser].” Without exception, all of these uses refer
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to insurance that covers the same period of time, in whole or in part, as the ICSOP policy.
Again, if ICSOP had intended ‘other underlying insurance collectible by [Kaiser]’ to
mean primary policies existing at the time the ICSOP policy was issued in 1974 (as
ICSOP argues now), it could have eliminated any ambiguity by listing them.”

Kaiser’s argument proves too much. As used in these two provisions, “underlying
insurances” appears to refer to only the primary insurance listed in the attached
“Schedule of Underlying Insurances.” But “underlying insurances” cannot mean only
scheduled insurance, because the policy defines “Retained Limit” as an amount equal to
the limits of liability indicated in the attached schedule, “plus the applicable limit(s) of
any other underlying insurance collectible by the Insured.” (Italics added.) Thus, the
“retained limit” definition, considered with the other two provisions highlighted by
Kaiser, makes clear that “underlying insurance” is not only scheduled insurance, but any

other collectible primary insurance as well.

C. Our Analysis Is Consistent With Prior Appellate Opinions

Our analysis of ICSOP’s policy is consistent with the analyses of other appellate
courts that have interpreted similarly worded excess policies. In Community
Redevelopment, supra, 50 Cal.App.4th 329, the court considered the indemnity
obligations of primary and excess insurers in the context of a complex construction defect
case. The insured was a developer who filled a redevelopment area on which it
constructed residential housing developments. The fills and building pads were
defectively designed and engineered, causing excessive subsidence and damage to the
developments between 1977 and 1986. (/d. at pp. 333-334.) Between 1982 and 1986,
the developer had purchased primary insurance policies from United Pacific Insurance
Company and State Farm Fire and Casualty Insurance Company, each worth $1 million;
for policy year 1985 through 1986, it had also purchased a $5 million excess policy from
Scottsdale Insurance Company. The excess policy provided that Scottsdale would be
liable for the developer’s ultimate net loss in excess of its “underlying limit,” defined as

(139

an amount “‘equal to the Limits of Liability indicated beside the underlying insurance
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listed in the Schedule of Underlying Insurance . . . plus the applicable limits of any other
underlying insurance collectible by the Insured.”” (Id. at p. 335, some italics omitted.)

In litigation between the insurers, the primary insurers contended that Scottsdale
was obligated by the terms of its policy to provide coverage once the 1985-1986 primary
policy was exhausted. Scottsdale contended that it need not provide coverage until the
primary policies for all years were exhausted. (Community Redevelopment, supra, 50
Cal.App.4th at p. 336.)

The Court of Appeal held that Scottsdale’s policy was excess to all primary
policies, and thus that Scottsdale need not indemnify the developer until all primary
policies had been exhausted. (Community Redevelopment, supra, 50 Cal.App.4th at
pp. 337-342.) It explained: “There is no dispute that Scottsdale’s $5 million coverage
was purchased as excess to the $1 million primary policy issued by State Farm.
However, the express provisions of the policy further provide that Scottsdale’s liability
was also excess to ‘the applicable limits of any other underlying insurance collectible by
the [insured parties].” (Italics added.) ... The policy also provided that the insurance
afforded by the policy ‘shall be excess insurance over any other valid and collectible
insurance available to the [insured parties] whether or not described in the Schedule of
Underlying Insurance’ (which schedule listed State Farm’s $1 million policy).” (/d. at
p. 338.) This policy language, the court said, “could hardly be more clear” that
Scottsdale’s exposure was excess to all other primary coverage available to the insured.
(1d. at pp. 338-339.)

Its conclusion, the court said, was consistent with the principle of “horizontal
exhaustion”—the notion that “a// primary insurance must be exhausted before a

secondary insurer will have exposure.”’

(Community Redevelopment, supra, 50
Cal.App.4th at p. 339.) It noted that horizontal exhaustion raised particular problems in

cases of continuous loss, because “[i]n such cases, primary liability insurers may have

7 This is contrasted with “vertical exhaustion,” where coverage attaches under an

excess policy when the limits of a specifically scheduled underlying policy is exhausted.
(Community Redevelopment, supra, 50 Cal.App.4th at pp. 339-340.)
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exposure to defend (and perhaps indemnify) claims arising before or after the effective
dates of such policies. As a result of the Supreme Court’s conclusion that a continuing or
progressively deteriorating condition which causes damage or injury throughout more
than one policy period will potentially be covered by all policies in effect during those
periods ([Montrose], supra, 10 Cal.4th at pp. 686-687), the ‘horizontal exhaustion’ versus
‘vertical exhaustion’ issue will become an increasingly common one to be resolved. [{]
As we find to be the case here, primary policies may have defense and coverage
obligations which make them underlying insurance to excess policies which were
effective in entirely different time periods and which may not have expressly described
such primary policies as underlying insurance.” (Community Redevelopment, supra, 50
Cal.App.4th at p. 340.)

The court concluded: “Absent a provision in the excess policy specifically
describing and limiting the underlying insurance, a horizontal exhaustion rule should be
applied in continuous loss cases because it is most consistent with the principles
enunciated in Montrose. In other words, all of the primary policies in force during the
period of continuous loss will be deemed primary policies to each of the excess policies
covering that same period. Under the principle of horizontal exhaustion, all of the
primary policies must exhaust before any excess will have coverage exposure.”
(Community Redevelopment, supra, 50 Cal.App.4th at p. 340.) Thus, “Scottsdale’s
responsibility to respond was not triggered by State Farm’s exhaustion; not until
exhaustion of all primary policies, including United’s, would Scottsdale have had any
duty to provide a defense to the insureds.” (/bid.)

The court reached a similar result in Stonewall Ins. Co. v. City of Palos Verdes
Estates (1996) 46 Cal.App.4th 1810, also a continuing loss case with multiple primary
and excess insurers. There, the court held that if the limits of liability in the available
primary policies were adequate to cover the insured’s liability, no excess carrier would be
liable. It explained: “In substance we adopt the ‘horizontal allocation of the risk’
approach to liability as between primary and excess carriers, rather than the ‘vertical’

approach. To begin with, it seems clear from the [insured’s] assertion that all of its
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primary insurers covered its liability that the [insured’s] reasonable expectations treated
the excess policies as a secondary source. Moreover, the ‘horizontal’ approach seems far
more consistent with Montrose’s continuous trigger approach. That is, if ‘occurrences’.
are continuously occurring throughout a period of time, all of the primary policies in
force during that period of time cover these occurrences, and all of them are primary to
each of the excess policies; and if the limits of liability of each of these primary policies
is adequate in the aggregate to cover the liability of the insured, there is no ‘excess’ loss
for the excess policies to cover.” (/d. at pp. 1852-1853.)

We concur with the reasoning of these cases and conclude, for all the reasons
discussed, ante, that the 1974 excess policy is excess to all collectible primary insurance,

not merely to the primary insurance purchased for the 1974 policy year.

II.  Under the Language of Truck’s 1974 Primary Policy, Truck’s Liability

Cannot Exceed $500,000 Per Occurrence—Not $500,000 Per Occurrence Per

Year

Having concluded that ICSOP’s policy is excess to all collectible primary
insurance, we now turn to the second issue raised by ICSOP’s appeal: What primary
insurance is “collectible”? ICSOP contends that the 1974 excess policy “requires
exhaustion of all primary insurance as a condition precedent to coverage,” and it assumes
that primary insurance is not exhausted until the primary insurer or insurers have paid
policy limits for each year in which coverage exists. Truck and Kaiser disagree, urging
that under the language of the 1974 primary policy, Truck is responsible to pay policy
limits only once per occurrence, not once per occurrence per year Or once per occurrence

per policy. We conclude Truck and Kaiser are correct.

A ICSOP’s Policy Language
As we have said, the 1974 excess policy provides that ICSOP is liable for Kaiser’s
“ultimate net loss” in excess of its retained limit, defined as “an amount equal to the

limits of liability indicated [in] the schedule of underlying policies” (i.e., $500,000), plus
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the limits of “any other underlying insurance collectible by the Insured.” (Italics added.)
The “other insurance” provision uses nearly identical language, providing that ICSOP’s
policy is in excess of the scheduled primary insurance policy plus “other valid and
collectible insurance with any other insurer.” (Italics added.) Thus, by the plain
language of its policy, ICSOP’s liability is in excess not of all primary insurance, but
only of primary insurance that is both “valid” and “collectible.”

ICSOP contends—without analysis—that because under Montrose, supra, 10
Cal.4th 645, multiple Truck policies are triggered by the underlying asbestos bodily
injury claims, each triggered policy necessarily provides “valid” and “collectible”
coverage for each claim. In other words, ICSOP assumes that the policy limits of each
primary policy can be “stacked” so that the available primary insurance for each
occurrence is equal to the sum of the occurrence limits for each triggered policy year.
ICSOP’s contention, however, explicitly is not grounded in the language of the primary
policies—indeed, ICSOP faults the trial court for examining the language of those
policies, characterizing such examination “inexplicablfe].” According to ICSOP, it is
“axiomatic” that ICSOP’s policy obligations “are located in its own insurance contract—
not the underlying Truck primary policy—and that, as a matter of basic contract law, the
ICSOP policy wording governs the determination of when ICSOP’s obligations under the
1974 policy attach.”

ICSOP’s analysis is flawed. The 1974 excess policy expressly premises ICSOP’s
duty to indemnify on the validity and collectibility of underlying primary insurance. By
its plain language, thus, the policy bases its coverage obligation on the coverage provided
to Kaiser by its primary insurers—the more primary insurance available to Kaiser, the
smaller ICSOP’s indemnity obligation; the less primary insurance available to Kaiser, the
greater ICSOP’s indemnity obligation. Under these circumstances, we cannot determine
ICSOP’s policy obligations without first determining Truck’s. Since Truck’s policy
obligations necessarily depend on the language of its policies, we therefore turn to those
policies. (LMI, supra, 146 Cal.App.4th at pp. 655-656.)
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B. Truck’s Policy Language

Pursuant to the “Insuring Agreements” of the 1974 primary policy, Truck agreed
“[t]o pay on behalf of the insured all sums which the insured shall become obligated to
pay, as damages or otherwise, by reason of the liability imposed upon him by law,
assumed by him under [the] contract as defined, or by reason of any other legal liability
of the insured however arising or created or alleged to have risen or to have been created
because of:

“l.  Personal injury, sickness, disease, including death;

“2.  Injury to or destruction of property

“including all loss resulting therefrom.”

The “limit of liability” portion of the policy limits Truck’s liability for personal
injury or property damage to $500,000 “Per Occurrence.”® (ltalics added.) It further
provides (part IV, “Policy Period, Territory, Limits”):

“The limit of liability stated in this policy as applicable ‘per occurrence’ is the
limit of the company’s liability for each occurrence.

“There is no limit to the number of occurrences for which claims may be made
hereunder, however, the limit of the Company’s liability as respects any occurrence
involving one or any combination of the hazards or perils insured against shall not
exceed the per occurrence limit designated in the Declarations.” (Italics added.)

Truck and Kaiser contend that the 1974 primary policy does not permit “stacking”
of Truck’s annual per occurrence limits, and we agree. As the italicized language
indicates, the policy contains a “per occurrence” limit—not, as Truck notes, a “per

occurrence per policy” or “per occurrence per year” limit.” This language is facially

8 The policy defines occurrence as “an event, or continuous or repeated exposure to

conditions which results in personal injury or property damage during the policy period.”

’ ICSOP contends that Truck has previously stipulated with Kaiser that “the Truck
policies between 1965 and 1983 provide ‘annual per occurrence limits,’ a stipulation
repeated in a binding Order of Judgment from another court.” We do not agree that
Truck has so stipulated. The “stipulation” to which ICSOP refers is a settlement
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inconsistent with permitting Kaiser to recover more than the occurrence limit for a single
occurrence.

Further, the policy specifically provides that, “[t]he limit of liability stated in this
policy as applicable ‘per occurrence’ is the limit of the company’s liability for each
occurrence” and “the limit of the Company’s liability as respects any occurrence . . . shall
not exceed the per occurrence limit designated in the Declarations.” Notably, the policy
does not say that the per occurrence limit is the limit of the company’s annual liability for
any occurrence, or that the per occurrence limit is the limit of the company’s liability
under the policy. Rather, it says that the per occurrence limit is the limit of the
company’s liability. We presume, as we must, that the parties intended this language to
mean what it plainly says—that for any single occurrence, Truck is liable up to the per
occurrence limit, and no more.

We thus conclude that the trial court correctly determined that Kaiser may not
“stack” the liability limits of Truck’s primary policies, but rather may recover only up to
the “per occurrence” limit of one policy.

Our conclusion that Kaiser may not “stack” annual liability limits is consistent
with that reached by the court in FMC Corp., supra, 61 Cal.App.4th 1132. There, an
equipment manufacturer filed actions against primary and excess insurers seeking
indemnity for the costs of reimbursing government agencies and complying with orders
to investigate and remediate toxic contamination at multiple sites. (fd. atp. 1142.) In
most cases, the contamination, although deemed a single “occurrence” at each site, was
continuous and thus triggered coverage in multiple policy periods. (/d. at pp. 1188-
1189.) The insured’s primary policies had been exhausted, and among the issues before

the court was whether the insured could “stack” excess policies issued by Lloyds of

agreement between Kaiser, Truck, and another insurer; it expressly provides that, “[i]f
[Kaiser] chooses to dispute the issues of exhaustion or aggregate limits, it reserves the
right to do so by way of the judicial process.” The settlement agreement further provides
as follows: “This Agreement and the negotiations for it are part of a settlement of
disputed claims, are not an admission of liability and do not reflect the views of the
Parties as to their rights and obligations under any insurance policy or policies.”
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London and other London insurance companies (the London insurers) over seven policy
periods—that is, whether it could recover “per occurrence” limits for each policy year, or
only once. (/d. at pp. 1143, 1188.) The relevant policies provided limits of $1 million
(over and above underlying coverages where appropriate) for each “occurrence” and also
“‘in the aggregate for each annual period where applicable.”” (Id. at p. 1188.)

The court concluded that policy limits could not be “stacked,” noting that, “[b]y
application of the ‘stacking’ concept, at any particular site FMC might have aggregated
up to $7 million in liability coverage (over and above underlying coverages), for a single
occurrence, under London policies which specified a $1 million per-occurrence limit.”
(FMC Corp., supra, 61 Cal.App.4th at pp. 1188-1189.) This kind of “stacking” of the
limits of the insurer’s policies for consecutive policy periods would “afford[] the insured
substantially more coverage, for liability attributable to any particular single occurrence,
than the insured bargained or paid for.” (/d. at p. 1189.) The court thus held that, “only
the policy limits of London umbrella and excess policies in effect . . . in one of the policy
periods in which coverage is triggered for a single occurrence can apply to property
damage attributable to that occurrence, but . . . if coverage for that occurrence is triggered
in more than one policy period FMC may select the policy period in which the policy
limits are to be fixed.” (/d. at p. 1191; see also Keene Corp. v. Insurance Co. of North
America, supra, 667 F.2d 1034 [insured not permitted to “stack” policy limits to increase
coverage]; Insurance Co. of North America v. Forty-Eight Insulations, Ins. (6th Cir.
1980) 633 F.2d 1212 [same].)

ICSOP contends that FMC is inapposite because it addressed “stacking” of excess
policy limits, not primary policy limits. Although ICSOP is correct that FMC concerned
excess, not primary, limits, we agree with the trial court that nothing in the FMC opinion
suggests that the court based its holding on the fact that the policies in that case were
excess policies, and ICSOP proposes no reason why the court’s analysis of “stacking” of
excess policy limits should not apply equally to primary limits. Indeed, FMC expressly
adopted the reasoning of Keene Corp. v. Insurance Co. of North America, supra, 667

F.2d 1034, which concerned primary policy limits.
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Our conclusion also is consistent with Employers Ins. of Wausau v. Granite State
Ins. Co. (9th Cir. 2003) 330 F.3d 1214, 1221, cited by ICSOP. There, Wausau issued
five CGL policies to the insured from 1980 to 1985; Granite issued five excess policies to
the insured over the same period. The parties stipulated that each Wausau policy
contained a per year limit of liability of $2 million for each occurrence and a $2 million
aggregate limit of liability, and that the Granite State policies were first layer excess
policies with a $5 million limit of liability for each occurrence and in the aggregate. (Id.
at p. 1216.) They further stipulated that the property damage that gave rise to the
insured’s claim arose from a single occurrence and that continuous damage occurred
proportionately throughout five policy periods. (/d. at p. 1219.) The issue before the
court was whether Wausau’s policy limits could be “stacked”—i.e., whether its exposure
could exceed its annual policy limit where a single occurrence caused damage during
multiple years. Although the court noted several cases in which California courts had
refused to “stack” primary insurance limits, it said that California courts “have not
broadly rejected ‘stacking’ in the primary insurer context.” (/d. at p. 1221.) The court
held that in the present case “stacking” of primary limits was proper because, as |
acknowledged by both parties, the Wausau policies contained “‘per occurrence per
year’” policy limits. (Ibid., italics added.) The court distinguished FMC on the grounds
that there a provision of the primary policies expressly limited the insurer’s exposure “‘to
the coverage limit applicable to a single policy period.”” (/d. at p. 1220.) Its conclusion,
therefore, neither conflicted with FMC “nor requires us to limit Wausau'’s liability to one
‘per occurrence’ limit.” (/bid.)

Our conclusion in the present case is consistent with—although distinguishable
from—Wausau. As in Wausau, our analysis of “stacking” is grounded in the language of
the primary policies. Our conclusion differs from Wausau’s, however, because the
language of the primary policies differs: Here, the 1974 primary policy contains a “per
occurrence” limit that is “the limit of the company’s liability for each occurrence,” while
in Wausau the liability limits of the primary policies were expressly “per occurrence per

year.” (Italics added.)
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For all of these reasons, we hold that Kaiser may not “stack” Truck’s primary
policy limits. Instead, having chosen the 1974 primary policy to respond to any claims
triggered by that policy, Kaiser may recover from ICSOP to the extent that a claim
exceeds that $500,000 per occurrence limit specified in the 1974 primary policy.

C. Our Analysis Is Consistent With the Principle of “Horizontal Exhaustion”
Articulated in Community Redevelopment

ICSOP contends that the trial court’s conclusion is inconsistent with the principle
of horizontal exhaustion articulated in Community Redevelopment, supra, 50 Cal.App.4th
329. ICSOP notes that the wording of its 1974 excess policy is nearly identical to that of
the excess policy in Community Redevelopment, and it thus urges that under Community
Redevelopment, “not only must the Truck $500,000 limit in the 1974 policy period be
exhausted, but so must all of Truck’s primary limits in its other eighteen annual policy
periods plus the limits of any other unexhausted primary insurers’ policies.”

We do not agree. Community Redevelopment held—and we agree—that in the
case of a continuing loss, excess insurance is in excess of all collectible primary
insurance, not merely the scheduled primary policy or policies. That holding does not
imply, however, that policy limits of primary policies may be (or must be) “stacked,”
such that an insured recovers multiple policy limits for a single occurrence. Indeed, the
Community Redevelopment court was never called upon to interpret the underlying
primary policies, because the parties did not dispute that primary insurance remained
collectible by the insured. (Community Redevelopment, supra, 50 Cal.App.4th at p. 340
[“Although State Farm’s liability limits were reached and exhausted, United’s clearly
were not. Indeed, the underlying cases were all finally resolved by settlement on
December 14, 1990, and, as of that time, United still had not exhausted its policy
limits.”].) Our analysis thus in no way conflicts with Community Redevelopment’s—it
simply addresses an issue that Community Redevelopment did not reach. (See also FMC

Corp., supra, 61 Cal.App.4th at p. 1190 [“Community Redevelopment Agency is
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essentially a duty-to-defend case which does not address stacking or anti-stacking”],

italics added.)

HI. The Judgment for Kaiser Must Be Reversed Because on the Present Record
We Cannot Determine Whether ICSOP’s Obligations Have Been Triggered
or ICSOP Breached Its Insurance Contract
In the motion that is the basis for the present appeal, Kaiser sought summary

adjudication of the cross-complaint’s fifth and sixth causes of action. The fifth cause of

action, for declaratory judgment, sought a declaration that, “[e]ach Excess Insurer with an

Excess Policy immediately in excess of Kaiser’s primary policies for any given policy

period is obligated to provide coverage upon the exhaustion of the primary policy for that

policy period.” The sixth cause of action, for breach of contract, alleged that once Truck
paid policy limits of $500,000 per occurrence for an asbestos bodily injury claim,

“ICSOP is obligated under its Excess Policy incepting January 1, 1974 to indemnify

Kaiser for the ‘ultimate net loss’ in excess of $500,000 for such claim up to $5,000,000 |

per occurrence.” It further alleged that ICSOP “has breached the terms of its first layer

Excess Policy incepting January 1, 1974 (Policy No. 4174-5841) by failing to pay to

Kaiser all amounts that Kaiser has been forced to incur to make settlement payments for

ABIC that exceed the Truck ‘per occurrence’ coverage limits for the priméry policy |

incepting January 1, 1974” and that “[a]s a direct and proximate result of ICSOP’s breach

of its Excess Policy No. 4174-5841, Kaiser has been damaged in an amount which cannot
be fully ascertained at this time, but which currently totals in excess of $15 million. ...”
We have concluded that under the language of Truck’s 1974 primary policy,

Truck’s liability to Kaiser is limited to $500,000 per occurrence. Accordingly, once

Truck has contributed $500,000 per asbestos bodily injury claim, its primary policies are

exhausted and Truck has no further contractual obligation to Kaiser. This conclusion,

however, does not by itself permit us to affirm the grant of summary adjudication

because the fifth and sixth causes of action require a finding not only that Truck’s
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policies have been exhausted, but also that ICSOP’s obligations attach immediately upon
the exhaustion of Truck’s policies.

On the present record, we cannot determine whether ICSOP’s obligation to
indemnify Kaiser has attached or whether ICSOP has breached its insurance contracts
with Kaiser. It appears undisputed between Kaiser, Truck, and ICSOP that, in addition to
the primary policies issued by Truck for the 1964-1983 period, other primary policies
were issued to Kaiser by Fireman’s Fund (for policy periods from at least 1947 to
December 1964), Home Indemnity (for 1983-1985), and National Union (for 1985-1987).
These policies potentially are triggered by the asbestos bodily injury claims at issue in
this case. The parties concede, however, that there is no information in the record as to
whether these policies have been exhausted. Moreover, ICSOP asserts that discovery is
presently ongoing regarding exhaustion of these primary policies and that the trial court
expressly reserved the issue of the exhaustion of other primary policies.

On the present record, then, we cannot find that there are no triable issues of fact
relevant to the fifth and sixth causes of action. Indeed, if, as ICSOP suggests, there is a
factual dispute between the parties as to whether the primary policies issued by Fireman’s
Fund, Home Indemnity, and National Union have been exhausted, then summary
adjudication of the fifth and sixth causes of action manifestly is not appropriate.

Kaiser contends that we can summarily adjudicate the fifth and sixth causes of
action even in the absence of information about exhaustion of the other primary policies
because “under the specific circumstances of this case, it would not be appropriate to
require ‘stacking’ of the liability limits for multiple primary policy years triggered by a
single ABIC. [Internal record reference omitted.] It follows that even if the coverage
written by Fireman’s Fund, Home [Indemnity], and National Union for the periods 1947-
1964 and 1983-1988 had not been exhausted, ICSOP would still be liable, as the trial
court ruled, for loss on any one ABIC in excess of $500,000.” We do not agree. Our
conclusion that Truck’s primary policy limits cannot be “stacked” is based on the
language of the Truck’s 1974 primary policy, not on a generalized “anti-stacking” rule.

Because the present record does not include all of the other primary policies potentially
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relevant to the summary adjudication motion, we cannot determine whether summary

adjudication was properly granted.

DISPOSITION

We reverse the grant of summary adjudication and entry of judgment for Kaiser

and against ICSOP. Each party shall bear its own costs on appeal.

CERTIFIED FOR PUBLICATION

SUZUKAWA, J.

We concur:

WILLHITE, Acting P.J.

MANELLA, J.
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