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Pursuant to California Rules of Court, Rule 8f500, Cross-Defendant
and Appellant The Insurance Company of the State of Pennsylvania
(“ICSOP”) petitions this Court for review of the ruling regarding “stacking”
of successive policy limits in the published decision of the Court of Appeal,
Second Appellate District, Division Four, entitled Kaiser Cement and
Gypsum v. The Insurance Company of the State of Pennsylvania, filed June |
~ 3,2011, a copy of which is attached at Tab A to this Petition for Review
- (“Decision”).! The stacking portion of the Decision (pages 23-30) raises
the same issue currently before this Court in State of California v.
Continental Ins. Co., Case No. Sl70560 (review granted March 18, 2009).
In order to ensure uniformity in California law on this important insurance
coverage issue, ICSOP requests that this Court grant review of this matter
or, alternatively, pursuant to California Rule of Court 8.512(d)(2), grant and

hold this matter pending the Court’s final disposition in State of California.
L ISSUE PRESENTED

May an insured recover the limits of multiple successive triggered
primary policies for a continuing loss claim? [This same issue is pending
in State of California v. Continental Ins. Co., Case No. $170560:]

II. INTRODUCTION: WHY REVIEW SHOULD BE GRANTED

This is an insurance coverage dispute involving indemnity for
asbestos bodily injury claims filed against Kaiser Cement & Gypsum
Corporation (“Kaiser”). In the Court of Appeal below, ICSOP challenged
the trial court’s summary judgment ruling that ICSOP’s 1974 excess policy
was obligated to indemnify Kaiser immediately upon exhaustion of the

directly underlying primary policy provided by Truck Insurance Exchange

I «“Stacking” is the terminology used by the Court of Appeal in its opinion
which we adopt of necessity in this Petition.



(“Truck™), despite the existence of other primary policies issued by bofh
Truck énd other primary insurers.

The Court of Appeal determined that horizontal exhaustion applied
such that all available and collectible primary insurance coverége must be
exhausted prior to the attachment of ICSOP’s 1974 excess policy.
However, with respect to Truck’s nineteen years of primary policies, the
Couﬁ of Appeal held that “Kaiser may not ‘stack’ the liability limits of
Truck’s primary policies, but rather may recover only up to the ‘per
occurrence’ limit of one policy.” (Decisibn at 26.) The Court of Appeai
then reversed and remanded for further findings as to whether the other
Court of Appeal’s “horizontal exhaustion” ruling. Rather, ICSOP seeks
review solely of the Court of Appeal’s ruling that Truck’s primary policies
may not be “stacked.” '

 With respeét to the “stacking” issue, the Kaiser Cement Decision
presents the same question this Court took up on review and which is
currently pending in State of California v. Continental Ins. Co., Case No.
S170560 (review granted March 18, 2009): whether the insured may
“stack” the liability limits of successive primary policies triggered by a
continuous injury claim. California courts are split on the stacking issue.
While the Fourth District recently held that “stacking” was. permitted (State
of California v. Continental Insurance Company (2009) 170 Cal.App.4th
160, 182, review granted March 18, 2009, Supreme Court Case No.
S170560), the Sixth District previously held that “stacking” was not
permitted (FMC Corp. v. Plaisted & Cos. (1998) 61 Cal.App4th 1132,
1188-1190). Thus, two different Districts have taken opposite approaches

to the “stacking” issue, and now the Second District has weighed in on the

dispute with its Decision below.



As with the “continuous trigger” asbestos bodily injury claims at
issue in this matter, State of California also involves a continuing loss
(pollﬁtion). Indeed, the two cases even address similar policy wordihg.

- Consequently, the “stacking” issues addressed in the Court of Appeal’s
Decision will be determined and controlled by this Court’s resolution of the
issues in State of California. To the extent this Court’s opinion in State of
California may be contrary to the “stacking” ruling in the Court of
Appeal’s Decision, review by this Court is “necessary to secure uniformity
of decision” and to “settle an important question of law.” (Cal. Rules of
Court, Rule 8.500(b)(1).) .

Accordingly, ICSOP respectfully requests that the Court grant this
Petition for Review with full briefing or, alternatively, graht and hold this
case pursuant to California Rule of Court 8.512(d)(2) until the Court
renders its decision in State of California v. Continental Ins. Co., Case No.
$170560 (review granted March 18, 2009).

IIl. STATEMENT OF THE CASE

This case arises out of thousands of asbestos bodily injury lawsuits
brought against Kaiser lby claimants alleging injury from exposure to
various asbestos-containing products manufactured by Kaiser from 1944-
1978. (24AA54:048122; London Market Insurers v. Superior Court (2007) | ‘
146 Cal.App.4th 648, 652 [“LMI""].)

Truck provided primary insurance to Kaiser from 1964 to 1983,
through four separafe contracts covering nineteen annual policy periods.
(LMI, supra, 146 Cal.App:4th at 652; see Decision at 4.) From January
1971 to April 1980, the Truck primary policies provide solely a per
occurrence limit, with no accompanying aggregate limit, such that there is
no limit to the number of occurrences that may be covered under these

policies. (LMI, supra, 146 Cal.App.4th at 660; Decision at 4.)



Both prior and subsequent to Truck’s 1964-1983 coverage period, |
Kaisér purchased additional primary insurance from several other insurers,
including Fireman’s Fund Insurance Company (for policy periods prior to
December 1964), The Home Insurance Company (for 1983-1985) and
National Union Fire Insurance Company of Pittsburgh, PA (for 1985-
1987). (Decision at 4.) On remand, the trier of fact is to determine whether
the insurance limits for these additional primary policies are exhausted.
(Decision at 31-32.) |

Kaiser also purchased excess liability insurance from ICSOP and
other insurers from 1953 to 1985. (Decision at 5; 18AA32:03710-03713.)
Because Kaiser selected the 1974 year to respond to all of its asbestos
claims under the “all sums” approach, only ICSOP policy number 4174-
5841, providing first level excess insurance for the period January 1, 1974
to January 1, 1977, is at issue in this appeal. (Decision-at 11-14.)

A. Procedural History

Truck initiated the instant action on April 30, 2001 by filing a
complaint against Kaiser seeking a declaration that it had exhausted all of
its available primary insurance limits. (Decision at 5.) Kaiser subsequenﬂy
filed dcross-complaint against its excess insurers, seeking coverage under
excess liability policies issued to Kaiser during the period 1953 to 1985, to
the extent the Truck primary policies were found to have exhausted their
limits -- which finding depended on a determination of the “number of
occurrences” issue. (Decision at 5.)

1. The Number of Occurrences Ruling

In October 2004, Truck, facing no annual aggregate limits for
products liability from 1971-1980, attempted to manufacture a limitation on -
its policies through the filing of a motion for summary judgment or

adjudication seeking a determination that all of Kaiser’s asbestos bodily



injury claims constituted a single occurrence. (LMI, supra, 146
Cal.App.4th at 652-653.) This motion was granted by the trial court, but on
January 9, 2007 the Court of Appeal reversed, rejecting Truck’s single
occurrence theory, finding that the occurrence was each claimant’s
injurious exposure to asbestos, and remanding the matter for application of
the Court’s decision to Truck’s policies. (/d. at 651.) On remand, the trial
court held that “the claim of each asbestos bodily injury claimant shall be

- deemed to have been caused by a separate and distinct occurrence within
the meaning of the Truck policies.” (Decision at 8-9.) This Court denied
review of the LMI decision on May 9, 2007 (No. S150310), and the number
of occurrences issue is not parit of the presen‘i appeal.

2. Kaiser’s Motion for Summary Adjudication
Regarding Horizontal vs. Vertical Exhaustion.

Following determination of the number of occurrences issue, Kaiser
selected the 1974 Truck primary policy to respond to all claims alleging
injury during that year. (Decision at 9.) Kaiser then sought a “vertical
exhaustion” ruling that the 1974 first level excess policy issued by ICSOP
must respond once Truck paid its $500,000 per occurrence limit per claim.
Kaiser initially filed a “threshold issues” motion to this effect, which was
granted. (Decision at 9-11.) Kaiser subsequently filed a motion for
summary adjudication that there was no defense to its cross-claims against
ICSOP such that final judgment between Kaiser and ICSOP should be
entered. (Decision at 1 1-12.) The precise question presented in Kaiser’s
motion was whether ICSOP owed indemnity obligations for those asbestos
bodily injury claims that exceeded both Truck’s $500,000 per occurrence
limit and an applicable deductible under the terms of the 1974 poliéy
period. (/d.) |

While not a moving party, Truck was allowed to respond to the

summary judgment pleadings, asserting the position that even if horizontal



exhaustion applied, only one limit was available from its 19 years of
coverage. (AA04565, fn. 9 and 04572, fn. 19; AA04889.) This was a new
position for Truck. Indeed, on the number of occurrences issue, Truck took
the position its policies should be interpreted such that its 19 years of
coverage amounted to over $8.3 million in per occurrence limits, i.e., it
“stacked” its limits for purposes of the determination of the number of
occurrences. (LMI, supra, 146 Cal. App.4th at 653.) Truck’s “number of
occurrences” position was consistent with its prior position taken many
years before this coverage litigation was brought, when Truck and Kaiser
stipulated that Truck’s primary policies contained “annual per occurrence”
limits. (AA01727; AA01743.) Under Truck’s latest interpretation of its
policies, it appears that as the number of occurrences has increased,
available policy limits have decreased from $8.3 m11110n to $500,000.
ICSOP asserts that Truck had it rlght the first time.

The trial court granted Kaiser’s motion for summary adjudication in
an order dated December 4, 2‘009, finding horizontal exhaustion did not
apply. (Decision at 13-14.) As a result of this order, there were no further
issues as between Kaiser and ICSOP, and on F ebruary 9, 2010 the trial
court entered final Judgment on Kaiser’s cross-complaint against ICSOP,
finding all of Kaiser’s claims against ICSOP had been entirely adjudicated..
(Decision at 14.) The court’s Judgment “ordered, adjudged and decreed”
that:

Where an asbestos bodily injury products claim alleged
against Kaiser triggers the primary policy of comprehensive
general liability insurance issued by Truck Insurance
Exchange (“Truck”) for the year 1974, and Kaiser selects that
policy year to respond, then the first level umbrella policy
issued by ICSOP incepting January 1, 1974 — and if
necessary, any excess policy directly above it — become liable
for that claim once Truck has paid and exhausted its $500,000
per-occurrence limit for that year, and Kaiser has paid its
$5,000 deductible for that year. :



(24AA57:04863.) ICSOP appealed.
B. The Court of Appeal Decision

On June 3, 2011, thé Court of Appeal issued its Decision, ruling that

horizontal exhaustion applies and reversing summary adjudication and

judgment in favor of Kaiser. However, the Court of Appeal also ruled that
 “Kaiser may not ‘stack’ the liability limits of Truck’s primary policies, but
rather may recover only up to the ‘per occurrence’ limit of one policy.”
(Decision at 26 [emphésis added].) Looking solely at the 1974 Truck
policy language, the Court determined that Truck’s 1974 primary policy
does not permit “stacking” of Truck’s other primary policy limits. (/d. at
25.) The Court concluded that for each of Kaiser’s asbestos bodily injury
claims, Truck need only pay the 1974 policy occurrence limit, despite the
Court’s acknowledgment that Truck had issued four separate policies
spanning nineteen years, eleven of which contain annual aggregate limits.
(Id. at 29.)

On Juhe 20, 2011, ICSOP filed a Petition for Rehearing in the Court
of Appeal solely as to the Court of Appeal’s “stacking” ruling. Kaiser filed
a Petition for Rehearing regarding the horizontal exhaustion ruling. The
Court of Appeal denied both Petitions and the Decision became final on
July 5, 2011. (Seé Order Denying Petitions for Rehearing, attached as Tab
B) .

IV. DISCUSSION

A. The Court of Appeal’s Ruling That Kaiser Cannot
“Stack” The Truck Primary Policy Limits Raises The
Same “Stacking” Issue Currently Before This Court in
State of California.

ICSOP believes that the Court of Appeal correctly held that
horizontal exhaustion applies and does not challenge that part of the

Decision. ICSOP seeks review only as to the Court of Appeal’s ruling that




Kaiser cannot “stack” the limits of the Truck primary policies and may only
obtain one policy’s occurrence limit per asbestos bodily injury claim.
(Decision at pp. 23-30.) The Court of Appeal’s “stacking” ruling addresses
the exact issue currently before this Court in State of California v.
Continental Ins. Co., Case No. S170560 (review granted March 18, 2009)
(“State of California”). Accordingly, ICSOP requests that the Court grant
review or, alternatively, grant and hold this case until State of California is
decided.

State of California invc;lves the same issue presented here, albeit in
the context of property damage not bodily injury — whether an insured may
“stack” successive policy limits for a continuous injury claim or is limited
to a single occurrence limit in a single policy.” Indeed, as noted by Truck
in its amicus curiae brief filed in State of California, the Kaiser Cement
litigation “involv[es], at least facially, almost identical legal issues to those |
decided by the Fourth Appellate District in this case [State of Californial.”
(See Truck’s Amicus Curiae Brief filed August 28, 2009 in State of

California v. Continental Insurance Company, Supreme Court Case No.
S170560 at page 1.)

2 The Petitioners in State of California stated the issues as follows:

1. Where gradual harm triggers several insurance policies, each of
which coverage property damage during the policy period, does it
impermissibly rewrite the policies to hold that each insurer must pay
for all property damage both during and outside the policy period?

2. Did the Court of Appeal improperly allow the insured to “stack”

" the limits of all policies triggered by a single occurrence, directly
conflicting with the Sixth District’s decision in FMC Corporation v.
Plaisted & Company, 61 Cal.App.4th 1132, 1188 (1998)?

(See Petitioners’ Opening Brief on the Merits filed in State of California v.
Continental Insurance Company, Supreme Court Case No. S170560.)



The Court of Appeal in State of California held that an insured could
recover one per occurrence limit per triggered poliéy. (State of California
v. Continental Insurance Company (2009) 170 Cal.App.4th 160, 182,
review granted March 18, 2009, Supreme Court Case No. S170560.) In
reaching this decision, the State of California court relied heavily on
Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645
(“Montrose™), and Aerojet—General Corp. v. Transport Indemniiy Co.
(1997) 17 Cal.4th 38 (“Aerojet””). Montrose holds that a continuous loss
. that occurs across multiple policy periods may be covered under every
policy applicable to every such period. (State of California, supra, 170
Cal.App.4th at 179.) Aerojet holds that each such policy may provide
coverage up to the entire amount of the loss. (/d.) Using these concepts,
the State of California court held that an insurer that issued consecutive
policies may become liable for a continuing loss up to each of its policies’
per occurrence limits. (/d. at 180-181.) The Kaiser Cement Decision,
holding that “Kaiser may not ‘stack’ the liabil'ity limits of Truck’s primary |
policies, but rather may recover only up to the ‘per occurrence’ limit of one

policy” (Decision p.26.), is directly contrary to this ruling.

B. The Kaiser Cement Decision Does Not Permit Stacking
Based On The Same Basic Policy Wording That The State
of California Decision Held Does Permit Stacking.

In State of California, the policy limit provisions at issue state: “The
limit of [the insurer]’s liability shall be ... [A specified dollar amount] ...
each occurrence.” (State of California, supra, 170 Cal.App.4th at 182.)
Here, the Truck primary policy wording present in the 1974 policy is
functionally identical, stating that “[t]he limit of liability stated in this

policy as applicable ‘per occurrence’ is the limit of the company’s liability



for each occurrence.” (Decision at p. 26.)° Both the policy wording in
State of California and the Truck policy wording at issue in this matter state
that the insurance company’s liability for an occurrence is a specified doilar
amount.

Analyzing this very simﬂar policy wording, the Court of Appeal in
State.of California found that under the per occurrence policy limit
provisions “it could be argued that, in the event of a continuing loss
spanning multiple policy periods, the insured is not entitled to recover more
than the policy limits under any one policy.” (State of California, supra,
170 Cal.App.4th at 182; émphasis added.) However, unlike the Court of
Appeal below, the Court of Appeal in State of California reasoned that this
analysis “6verlobks the fact that the policy language only purports to limit
each particular insurer’s Iiabi_lity under each particular policy.” .
emphasis added.) |

In contrast, the Court of Appeal in Kaiser Cement concluded on
essentially the same wording that there is a per occurrence per company |
limit for a continuing occurrence spanning all four separate contracts.
(Decision, pp.25-26.) As the Court of Appeal below explained: . . .[The
1974 poliéy] says that the per occurrence limit is the limit of the company’s

liability. We presume, as we must, that the parties intended this language

3 As noted previously, the Court of Appeal below did not address the

policy language of the other three Truck primary policies. Each of these
- Truck policies “applies only to occurrences [which occur] during the policy
period” (AA02155; AA02227; AA02329; AA02403), and each of the 1968,
1974 and 1981 Truck policies states that it “cancels and supersedes any
previous policy of the same number issued by the Company and is effective
as indicated.” (AA02240; AA02342; AA02418). As such, each Truck
policy provides separate and distinct limits and must be interpreted
separately. Also, unlike the 1974 Truck policy, the bodily injury limits of
liability in the 1964 and 1968 Truck policies contain a $100,000 “each

person” limit, in addition to a per occurrence and annual aggregate limit.
(AA02151, AA02222.)

10



to mean what it plainly says — that for any single occurrence, Truck is liable
up to the per occurrence limit, and no more.” (/d. at p.26.)

The “per occurrence per company” approach in the Kaiser Cement
Decision is directly contrary to the conclusion reached in State of
California. Indeed, the State of California decision specifically rejected the
argument that the language of one policy setting forth an insurer’s liability
for each occurrence also set forth the limit of liability for a continuing

| occurrence triggering multiple policies, finding that “the plain meaning of
the policy language” only limits each particular insurer’s liability under
each particular policy. (State of California, supra, at 182; emphasis added.)
The Kaiser Cement Decision, holding that the language in one policy limits
the insurer’s liability to $500,000 for each claim across four separate
'primary insurance policies triggered by the same claim, clearly contradicts
this decision. , '

Notably, in reaching a very different result than the Kaiser Court, the
Court of Appeal in State of California looked to more than a single policy’s
language in determining‘ whether “stacking” was permitted. Here, however,
despite its recognition that Truck issued four separate primary policies to
Kaiser, the Court of Appeal relied solely on Truck’s 1974 primary policy
wording. (Decision at pp. 4, 23-30 and fn. 2.) Because the Kaiser Court
did not consider the language of all available and collectible primary
policies and instead interpreted the functionally identical language quoted
above to be an “anti-stacking” provision, the Court erroneously concluded.
there was no “other underlying insurance collectibl¢ by the insured” and
only one primary policy limit was collectible from Truck.

' This Court’s opinion in State of California will resolve the issue of
whether an insured can “stack” the limits of successive triggered policies
under language very similar to the language at issue herein. State of

California will provide necessary guidance on the issue of whether the trial

11



court must look at the policy language of all triggered primary policies, as
the Court of Appeal in State of California did, or whether the trial court
need only look at the language of one policy, as the Court of Appeal below
did. ICSOP submits that the Court should grant review in this matter and
permit briefing. Alternatively, ICSOP reduests that the Court grant review
and hold any briefing until after State of California is decided.

V. CONCLUSION |

For the foregoing reasons, The Insurance Company of the State of
Pennsylvania respectfully requests that the Court grant review or,
alternatively, grant and hold this matter until a decision is rendered in State
of California v. Continental Ins. Co., Case No. S170560 (review granted
March 18, 2009). | |
Dated: July 2011 Respectfully submitted,

LYNBERG & WATKINS -

By: I@Eﬁ{égjﬁé

Wendy E./Schultz

Attorneys for Petitioner, Cross-
Defendant and Appellant

THE INSURANCE COMPANY OF
THE STATE OF PENNSYLVANIA
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INTRODUCTION

- We are well aéquainted with this case, having addressed it several years ago in |
'London Market Insurers . Superior Court (2007) 146 'Cél.App..4th 648, 652 (L]\ﬂ)
There, we considered whether thousands of asbestos bodily injury claims brought against
respondent KaiserlCement and Gypsum. Corporation (Kaiser_) constituted a single annual
“occurrence” within the meaning of comprehensive genéral liability (CGL) policies

issued by réspondent Truck Insurance Ekchange (Truck). We conclﬁded that they did
" not: Because under the relevant Truck policies “occurrence” meant injurious exposure to
asbestos, the thousands of claims agaihst Kaiser could not be deemed a single annual |
‘occurrence. | | |
'_The present appeal concerns a separate but related coverage issue, which arises in
part out of the Supreme Court’s seminal decision in Montroée Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645 (Montrose). In Montrose, the court adopted a
~“‘continuous injury’ trigger of coverage” approach to continuing injury claims. Under
that approach, bodily injuries and property damage that occur in several insurance policy
periods are potentially covered by all policies in effect dufing those periods. (/d. at
pp- 654-655, 689.) Mont}ose provided no guidance, however, as tb how to apportion
liability among insurers in continuing injury cases. ' ‘
That question of apportioning liability for chtinuiﬁg injuries is raised squarely by
the present case. Between 1947 and 1987, Kaiser ‘p_urchased primary insurance policies

from four different insurers, including Truck. During many of the same years, Kaiser
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also purchased excess insurance policies.. For purposes of this litigation, Kaiser has

~ selected the Truck CGL policy in effect in 1974 (the 1974 primary bolicy), which has a
£500,000 pef occurrence limit and no annual liability limit, to respond initially to all
claims that aliege asbestos exposure in that year. At issue here is who is responsible to
indemnify Kaiser for asbestos claims that exceed the 1974 primary policy’s $500,000 per
oécurrénce limit. Kaiser and Truck contend that appellant Insurance Company of the
State of Pennsylvania (ICSOP), which issued a first-level excess policy to Kaiser for
1974 (the 1974 excess policy), is respohsible to pay claims over $500,000." ICSOP
disagrees: It contends that primafy insurance limits must be “stacked,” such that all
available primary insurance policies—that is, a/l Truck policies issued to Kaiser between
1964 and 1983, as well as prirhary poiicies issued to Kaiser by three other carriers
betwéen 1947 and 1987—are exhausted before any excess insurer need indemnify Kaiser
for asbestos bodily injury claims.

As we now discuss, under the language of the 1974 primary policy and principles
of California law, Truck’s maximum exposure for asbestos bodily injury claims is
$500,000 per occurrence. We thus agree with the tr1a1 court that, based on the policy
language once Truck has contributed $500,000 per occurrence, its obligation to Kaiser
ceases. .

- Nomithstandiﬁg our conclusion; we cannot affirm the grant of summary
adjudication. To grant summary adjudication for Kaiser, tﬁe trial court necessarily found
that there were no triable issues of fact as to either Truck’s maximum exposure under its
policies or ICSOP’s present duty to indemnify Kaiser for claims over $500,000. That

was error, because there is no evidence in the record as to whether the policies issued to

! As in LMI, the “unusual alignment” of the parties is explained by the policies’ per .

occurrence deductible provisions. Under Truck’s primary policies, Kaiser’s deductibles
range from $5,000 to $100,000 per occurrence. (LMI, supra, 146 Cal.App.4th at p. 653,
fn. 2.) There is no deductible due under ICSOP’s excess policies. Accordingly, Kaiser’s
share of the total asbestos bedily injury liability increases if indemnity is provided by
Truck’s primary policies, rather than by the excess policies issued by ICSOP and others.
(/d. at pp. 658-660.)



Kaiser by primary insurers other than Truck have been fully exhausted. We therefore
“cannot determine whether ICSOP has a present duty to indemnify Kaiser. Accordingly,
we reverse the grant of summary adjudication and entry of judgment for Kaiser and

against ICSOP.
STATEMENT OF FACTS AND OF THE CASE

L | The Underlying Asbestos Litigation

Kaiser manufactured a vaiiety of asbestos-contdiﬁing products, including joint
compounds, finishing compounds, fiberboard, and plastic ceménts, from 1944 through
the 1970°s. Kaiser manufactured these products at 10 different facilities at various tirnéé.
(LMI, supra, 146 Cal.App.4th at p. 652.)

Truck provided primary insurance to Kaiser from 1964 to 1983, through four CGL
policies covering 19 annual policy periods.2 As relevant here, the policy in effect from
January 1, 1974, through March 1, 1981, contained a $500,000 “per occurrence” liability
limit and, in policy years 1974 and 1975, a $5,000 deductible for “each occurrence.’ |
Until April 1980, the policy did not contain an annual aggregate limit.

Kaiser apparently was also insured by three other primary carriers between 1947
and 1987: Fireman’s Fund Insurance Company (Fireman’s Fund) from 1947 through
1964; Home Indemnity Company (Home Indemnity) from 1983 through 1985; and
National Union Fire Insurance Company of Pittsburgh (National Union) from 1985
through' 1987. In 1993, Truck and Kaisier entered into agreéments with Fireman’s Fund,
Home Indemnity, and National Union to share defense and_indemnity costs until the
aggregate limits of each primary policy was exhausted. According to Truck, by April

2004, all three primary carriers had given notice that their ag gregate limits were

2 In our prior opinion, we stated that two separate Truck policies were in effect

between 1964 and 1983. (LMI, supra, 146 Cal.App.4th at pp. 658-660.) For purposes of
the present opinion, we adopt the parties’ contentlon that there were four separate policies
during these years.
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exhausted; thus, after April 30, 2004, Truck was the only primary carrier continuing to
pay defense and indemnity costs for asbestos bodily injury claims.
- ICSOP issued a first layer excess policy to Kaiser from J énuary 1, 1974, through
January 1, 1977. That policy provided that ICSOP would indemnify Kaiser for its
“ultimate net loss” in excess of its retained limit, up to tne policy limit of $5,000,000 per
occurrence. Other insurers, including amici curiae Ccrtéin Underwriters at Lloyd’s, |
- London, and certain London Market insurance companies, issued excess insurance
policies to Kaiser in o-thcr-years. )
By 2004, more than 24,000 claimants had filed products liability suits against

_ Kaiser alleging that tney had suffered bodily injury, including asbestosis and -various
cancers, as a result of their exposure to Kaiser’s asbestos products. Kaiser tendered these
claims to Truck. By October 2004, Truck’s indemnity payments for asbestos bodily
injury claiins exceeded $50 million and included at least 39 clairns that resulted in

| payments in excess of $50.0,000. ([bid_.)

IL The Preéent Coverage Acticn
Truck filed the present action against Kaiser on Aprii :30, 2001, seeking a

declaration that its primary policies had been exhausted and it had no further obligation to
defend or indemnify Kaiser for asbestos bodily injury claims. It filed a second amended
complaint in August 2007, adding causes of action for equitable subrogation and
contribution against Kaiser’s excess insurers. |

- Kaiser cross-claimed against its excess insurers, including ICSOP, seeking a.
declaration that the excess insuicrs were obligated to defend and indemnify Kaiser fof
asbestos bodily injury claims once prirnary coverage was exhausied. As relevant to this
appeal, the fifth and sixth causes of action in tlie operative third amended consolidated

cross-complaint allege as follows:



“Fifth Cause of Action

“Declaratofy Relief Againét All Cross-Defendants

“66. A controversy and dispute currently exists between Kaiser, Truck and the
Excess Insurers .with Kaiser and Truck contending, and the Excess Insurers failing to
acknowledge that the Excess Insurers are currenfly obligated under the Excess Policies to
defend and to make liability payments in response to ABIC [asbestos bodily injury
claims] asserted against Kaisef or to indemnify Kaiser for the costs of défending and
making liability paymenfs in response to ABIC asserted again'st Kaiser.A

| “‘67. Truck has allegéd in its Second Amended Complaint that Truck has
exhausted its policies by paying the full applicable limits of its insurance in response to
* ABIC and that Truck owes no further duties and obligations to Kaiser pursuant to its
policies with respect to such ABIC. Additionally, those primary insurers with policy
periods before and after Truck’s policy periods have also exhausted their policies with
respect to ABIC-. ' | |
“68. Whefe, as here, Kaiser has excess insurance coverage extending thfbugh

multiple consecutive policy periods and where, as here, insurance coverage in multiple,
consecutive policy periods covers Kaiser’s liabilities arising out of the ‘occurrence’ or
‘acéident’ that resulted in the ABIC aséerted against Kaiser . . . , Kaiser is entitled to the
protection of the full limits of such policies to the extent necessary to fully indemnify |
Kaiser. With respect to each individual ABIC, Kaiser is entitled to select, among the
| friggered policies, the policy or policies to pay the loss. Each Excess Insurer with an
Excess Policy immediately in excess of Kaiser’s primary policies for any given policy
period is obligated to provide coverage upon the exhaustion of the primary policy for that
policy period. The remaining Excess Insurers are obligated to provide coverége upon the

~ exhaustion of each applicable underlying Excess Policy.



“Sixth Cause of Action
“Breach of Contract Against Cross-Defendant ICSOP

) - «70. [O]nce the Truck policy incepting Je anuary 1, 1974 responds to an

1nd1v1dual ABIC by paying its occurrence limit of $500,000, ICSOP is obligated under its
Excess Policy mceptmg January 1, 1974 to indemnify Kaiser for the ‘ultimate net loss’ in
excess of $500 000 for such claim up to $5,000,000 per occurrence. ,

“71. By correspondence dated July 3 and July 13, 2007, Kaiser confidentially
notified the Excess Insurers, including ICSOP, of the existence of a number of clalms that
have been settled in excess of Truck’s per occurrence limit of $500,000, and the amount
paid to settle each such claim. | |

“72.  [ICSOP] has breached the terms of its first layer Excess Policy incepting
~ January 1, 1974 (Policy No. 4174-5841) by failing to pay to Kaiser all amounts that
Kaiser has been forced to incur to make settlement payments for ABIC that exceed the
Truck ‘per occurrence’ coverage limits for the primary policy. incepting January 1, 1974.
Kaiser has complied with all coﬁditions precedent to obtain ICSOP’s performance under
its Excess Policy No. 4174-5841, or such performance has been excused.

“73. Asa direct and proximate result of ICSOP’s breach of its Excess Policy
No. 4174-5841, Kaiser has been damaged in an amount which cannot be fully ascertamed
at this tlme but Wthh currently totals in excess of $15 million, and in an amount to be

proven at trial.”

II.  Truck’s Motion for Summary Adjudication

In October 2004, Truck moved for summary adjudication, seeking a declaration
- that its policies had been exhausted and it had no further duty to defend or indemnify -
Kaiser. According to Truck, under the plain language of its policies, all asbestos-related
claims in any given year arose out of a single anﬁual “occﬁfrence” because all had the

(131

same underlying cause—"‘the design, manufacture and distribution by Kaiser and its

subsidiaries of asbestos-bearing products.’” Truck contended, therefore, that its total



~ liability for asbestos bod_ily injury claims for all policy years was $8.3 million and its -
policies were exhausted as of Janﬁary 1999. (LMI, supra, 146 Cal.App.4th ét pp. 652-
653.) | | o | |

| . The trial court initially denied the summary adjudication motion. Several months .
later, however, on its own motion the cdﬁft ordered reconsideration and supplemental |
briefing. It then granted summary adjudication for Truck, ﬁnding' that Truck and'Kai_ser
reasonably 1ntended to treat all asbestos bodily 1 1nJury claims asa single annual
occurrence under the policies. (LM supra, 146 Cal.App.4th at pp. 653-654.)

We reversed. We concluded that the plain language of the policies was not

| susceptible of the conclusion that Kaiser’s design, manufacture, and distribution of
asbestos products was an “occurrence.” (LMI, supra, 146 Cal. App 4th at p. 672.) Rather, |
'the relevant “obcuneﬁce” was injurious exposure to asbestos products. Thus, we held

that the trial court erred in granting summary adjudication for Truck.

- IV. Truck’s Motion for Determinaﬁon of Threshold Coverage Issues
| Following our ruling, Truck moved for a determiﬁatio_n of the number of
“occurrences” at issue in the underlying asbestos bodily injury claims. | Specifically,
Truck asked the trial court to find that: (1) with regard to the “one lot” claims in Truck’s
_policies from 1964 to 1974, all claims ‘arising from exposures to products produced at the
same Kaiser manufacturing facility could be aggregated and deemed a single occurrence;
and (2) with regard to the “same general conditions” claims in Truck’s policies from
1974 to 1983, all claims arising from exposures to products produced at the same Kaiser
manufacturing faciiity coﬁld be deémed a single occurrence, or,'altematively, all claims
- resulting from the same cbrporafe decision to piace asbestos into products, or from
multiple corporate decisions méde at the same location, could be deemed a single
occurrence. Truck stipulated that if the court denied all of the legal rulings it sought, then
each asbestos bodily injury claim should be treated as a separatevocrcurrence. '
- Inal anuary' 24, 2008 order, the court noted that Truck had stipulated to a number

of key facts, including that there was no evidence proffered in support of any asbestos



bodily injury'claim that connected any clairﬁant’ s alleged injurious asbestos exposure to
any particular asbestos purchase, manufacture, or sale._ Claims, therefore, could not be .
aggregated by product line or manufacturing plant. The court concluded that for
purposes of fﬁrthfcr proceedings in the case, “the claim of each asbestos bodily injury
claimant shall be deemed to have béen éaused by a separdte and distinct occurrence

within the meaning of the Truck policies.” (Italics added.)

V. June 30,2008 Coverage Rulmg , _

| Followmg the J anuary 24 ruling, pursuant to FMC Corp. v. Plaisted & Compames
- (1998) 61 Cal.App.4th 1132 (FMC Corp.), Kaiser selected the 1974 primary policy -
(which had a $500,000 “per occurrence” liability limit, a $5,000 “per occurrence™
deductible, and no aggregate limits) to respond to each of the claims alleging injury
during that ye_ar.3 Kaiser then sought an order declaring that, “if an asbestos bodily injury
claim alleged against Kaiser triggers the primary pdlicy of comprehénsive general ”
liability insurance issued by Plaintiff Truck Insurance Exchange ("Truck’) for the year
1974, and Kaiser selects that policy year to respond, then the first-level umbrellé policy
issued by Cross-Defendant [ICSOP] incepting January 1, 1974—and, if n.ecessary,' any
excess policies directly above it—become liable for that claim once Truck has paid and
exhausted its $500,000 per-occurrence limit for that year, and Kaiser has paid its $5,000‘
deductible for that year.” Kaiser asserted that California law was unclear as to whether,
in the case of an “occurrence” that triggers multiple successive prfmary policies, the

- policyholder is entitled to primary coverage of as rhUch as the combined per occurrence

limits of all the triggered policies (i.e., “stacking” of policy limits), or no more than the )

3 In FMC Corp., the eourt held that if coverage for an occurrence'is triggered in

more than one policy period, the insured may select the policy period in which the policy
limits are to be fixed. (61 Cal.App.4th at p. 1190; see also Keene Corp. v. Insurance Co.
of North America (D.C. Cir. 1981) 667 F.2d 1034, 1049-1050 [same].)



per occurrence limit of one such policy.* Kaiser urged that the better viiéw “is that
stacking is not appropriate. Consequently, if a claim triggers multiple primary policies,
including the 1974 Truck policy, then once Kaiser has exhausted the p.er occurrence’
limits of the 1974 policy year ($500,000), Kalser w1ll have fully exhausted all prlmary
coverage available for that claim.” Alternatively, Kaiser urged that if the court rejected
an “anti-stacking” rule, the 1974 excess pohcy should not be construed to require
"horlzontal exhaustion of all primary policies before triggering ICSOP’s policy. Rather

“the ICSOP umbrella policy should be construed, in accordance with its express terms, to -
require only the exhaustion bf a single primary policy limit listed in its Schedule of
Underlying Insurances—namely, the single Truck pér-occuneﬁcé limit of $500,000
~available to Kaiser for the 1974 Truck policy period.” |

Truck agreed with most of the positions Kaiser articulated. As relevant here, it‘
agreed that primary occurrence limits should no.t be “stacked” bécause stacking is:
“(1) contrary to Truck’s policy language, (2) contrary to California law . . ., (3) contrary
to the law of the rhajority of jurisdictions that have addressed this issue, including many
cases in the asbestos context, and (4) as Kaiser properly argues, confrary to the
reasonable expectations of the insured.” | o
ICSOP opposed Kaiser’s motion in its entlrety It urged that under pr1n01ples of

“homzontal exhaustion,” an excess insurer could not be required to mdemmfy an insured
before the liability limits of all primary insurance policies were exhausted. ICSOP did

not discuss Truck’s policy language, but assumed that many of Truck’s policies were not

‘ “‘Stacking policy limits means that when more than one policy is triggered by an

occurrence, each policy can be called upon to respond to the claim up to the full limits of

the policy. Under the concept of stacking . . . the limits of every policy triggered by an

“occurrence” are added together to determine the amount of coverage available for the

- particular claim. Thus, for example, if an insured could establish that each of four

-consecutive $10 million policies were triggered by a particular claim, the insured could
recover $40 million for a single occurrence, rather than the $10 million available under
any single policy.” (Ostrager & Newman, Insurance Coverage Disputes (9th ed. 1998)
Trigger and Scope of Coverage, § 9.04[c], p. 464.)” (FMC Corp:., supra, 61 Cal App.4th
atp. 1188.) .
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yet exhausted Accordmgly, it urged, “Kaiser’s proposed tender of any claims in excess
of Truck’s $300 000 1974-1975 primary policy limit to the 1974-1975 ICSOP policy
should . . : be denied until such time as there is full exhaustion of all applicable

" underlying primary eoverage.’; | | _

. The court granted Kaiserfs motion on June 30, 2008. It found that under the “clear
and unambiéuous” language of the 1974 pﬁmary policy, Truck was liable for only one
per occurrence limit on each claim. If it were to rule as ICSOP urged it to—that is, to

_find that primary coverage for each insured year could be “stacked”—then “Truck would
be required to pay multiple_occurfence limits on each claim because it ‘issued policies in
muitiple years; the language of the policy at issue does not permi.t such a result.” .After
reviewing several relevant decmons the court concluded: “[T]he issue comes down to
the language of the Truck prlmary policy and the risk(s) Truck. agreed to defend (when

_read in conjunction with the ICSOP excess policy).... [1] ... [R]ecognizing the
following undisputed facts: 1) [Kaiser] selected the 1974 policy year for coverage of
ABIC claims which arose ddring that year; 2) the Truck primary policy specifically
spelled out a $500,.000 per occurrence -limit and contained no aggregate limit for 1974,
and 3) this Court’s January 24,'2008 determirtation that an ‘occurrence’ is defined as an
individual ABIC; it is clear that ICSOP’s excess coverage would ‘drop down’ once the
$500,000 primary limit is exhausted for individual ABIC (since, aside from the $500,000
per-occurrence limit in the Truck primary policy, there is no ‘other underlying insurance

~ collectible by the insured’ or ‘valid and collectible insurance with any other insurer’ |

under the ICSOP excess policy, once the $500,000 limit is exhausted).” |
ICSOP and two other excess insurers filed a petition for writ of mandate and
request for immediate stay on July 21, 2008. We summarily denied the petition on

October 23, 2008.

VL.  Kaiser’s Motion for Summary Judgment _
On July 14, 2009, Kaiser moved for an order summarily adjudicating that there

was no defense to its cross-claims against ICSOP and that final judgment in the action as
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between Kaiser and ICSOP should be entered. Spemﬁcally, Kaiser sought adjudlcatlon
of the followmg two issues:

“Issue 1: There is no defense to the Fifth Cause of Act1on (‘Declaratory Rehef
- Against Cross-Defendant ICSOP”) in Kaiser’s Corrected Third Amended Cross-
Complaint because: (1) Kaiser has selected the 1974 policy year to apply to all of those
asbestos bodily injury claims (‘ABIC’) alleged against it that exceed $500,000 in
settlement or judgment; (2) Truck has. paid its 1974 policy year limit of $500,000 fof such
ABIC, subject to a deductible payable by KaiSeg; and (3) Kaiser is entitled to a judicial
declaration that ICSOP’s policy is responsible to pay for all amounts paid for ABIC over
the 1974 Truck policy yeaf lilnif of $500,000. [Internal record reference omitted.] _

| “Issue 2: There is ne defense vto. the Sixth Cause of Action (‘Bi‘each of Contract

Against Cross-Defendant ICSOP’) in Kaiser’s Corrected Ihi_rd_Afnended C_ross_-n , B
Cemplaint becéuse: (D _Kaiser has selected the 1974 poliey year to apply to all of those
asbestos bodily injury elair_ns (‘ABIC’) alleged against it that exceed $500,000 in
 settlement or judgment; (2) Truck has paid its 1974 policy year 1imit of $500,000 for such
ABIC, subject to a deductible payable by Kaiser; and (3) ICSOP’s policy is respon31ble
to pay for all amounts paid for ABIC over the 1974 Truck pohcy year limit of $500,000,
an amount which is confidential but known to all parties, including [CSOP. [Internal
record reference omitted.]”

In‘ supp‘oﬁ of its motion, Kaiser largely repeated the arguments it had advanced in
support of its June coverage motion. ICSOP’s and Truck’s responses, too, largely
tracked their responses so the June motion.’ |

The court granted the motion. It noted that Truck’s 1974 primary policy stated
that the “per ‘occurrence” Iimit"‘isz“he limit of the company’s liability for each

occurrence.” Thus, it found an apparent conflict between the language in Truck’s

5

Although ICSOP urged in opposition that “the Court must examine the pohcy
wording in each of the separate Truck primary policies to determine if there are other
applicable underlying limits collectible by Kaiser with respect to ABIC exceeding the
1974 Truck policy limits,” it did not discuss the language of either the 1974 policy or any
other Truck policy. , . -
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primary policy and the rule articulated in Community Redevelopment A géncy v Aetna
Casualty & Surety Co. (1996) 50 Cal.App.4th 329 (Community Redevelopment),
requiring “horizontal exhaustion of all primary policies in effect on a risk stretched out
over multiple policy periods before c;ny excess insurance obligatioﬁs arise.” The court
“resolved this conflict by again looking to “thé language of the Truck primary pdlicy; the
risk(s) Truck agreed to indemnify, and the excess language in the ICSOP policy.” It
noted that the language of the 1974 primary policy indicated “that Truck agreed to insure
risks on a ‘per occurrence’ basis for the 1974 policy year, with a $500,000 per-occurrence
limit” and no annual aggregate limit. Thus, “sinée 1) [Kaiser] selected the 1974 policy
year for coverage of ABIC claims which partially arose during that year; 2) the Truck
primary policy specifically spelled out a $500,000 per occurrence limif and contained no
aggregate limit for 1974; and 3) this Court’s determination that an ‘occurrence’ is deﬁned.
as an individual ABIC, ICSOP’s excess coverage would ‘drop down’ under its p-o.l-ic-y |
once the $500,000 primary limit is ‘ekhausted for individual ABIC (since, aside from the
$500,000 per-occurrence limit in the Truck primary policy, there is no ‘other underlying
insurance collectible by the insured’ or ‘valid and collectible insurance with ahy.other
| insurer’ under the ICSOP excess policy, once the $500,000 limit is exhausted).”
| The court concluded: “The motion for summary judgment is granted as to both
issues. With respect to Issue 1, the Court determines there is no defense to the Fifth
Cause of Action (‘Declaratory'Relief Against Cross-Defendant ICSOP’) in Kaiser’s
Corrected Third Amended Cross-Complaint because: 1) Kaiser has selected the 1974
policy year to apply to all of those asbestos bodily injury claims (‘ABIC’) alleged against
it that exceed $500,000 in settlement or judgment; 2) Truck has paid its 1974 policy year
limit of $500,000 for such ABIC, subject to a deductible payable by Kaiser; and 3) Kaiser |
is entitled to a judicial declaration that ICSOP’s policy is responsible to pay for all
amounts paid for.ABIC‘ over the 1974 Truck policy year limit of $500,000. [{] With
respect to Issue 2, the Court finds there is no defense to the Sixth Cause of Action
(‘Breach of Contract Against Cross-Defendant ICSOP’) in Kaiser’s Corrected Third
Amended Cross-Complaint because: 1) Kaiser has selected the 1974 policy year to apply
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to ali of those asbestos bodily injury claims (‘ABIC’) alleged against it that exceed -
$500,000 in settlement or judgment; 2) Truck has paid its 1974 policy year limit of
$500,000 for such ABIC, subject to a deductible payable by Kaiser; and 3) ICSOP’s
policy is responsible to pay for all amounts paid for ABIC over the 1974 Truck pbiicy‘
year limit of $SO0,000, an amount which is confidential but kﬁown’ to all p'arties,.
1nclud1ng ICSOP.”

A “[A]ll of [Kaiser’s] claims against ICSOP hav1ng been entlrely adjudlcated” by the
summary adjudlcatlon motion, the court entered judgment for Kaiser and agamst ICSOP

on Kaiser’s cross-complamt. ICSOP timely appealed.
STANDARD OF REVIEW

The standard of review of a trial(court_’sv decision to grant summary adjudication is
well established._ “A motion for summary adjudication shall be grar_ﬂ:ed only if it
completely disposes of a cause of action, an afﬁrmative defense, a claim for damages or
an issue of duty.” (Code Civ. Proc. , §437c, subd. (f)(l) ) The movmg party “bears an
 initial burden of production to make a prima fa01e showing of the nonexistence of any
triable issue of material fact; if he cames his burden of production, he causes a shift, and
the opposing party is then subjected to a burden of production of his own to make a prima
facie éhowing of the existence of a triable issue of material fact'.' ... A prima facie
showing is one that is sufficient to support the positioﬁ of the party in quesﬁon.”
(Aguilar v. Atlantic Riéhf eld Co. (2001) 25 Cal.4th 826, 850-851.) We iridependently
review an order granting summary adjudication. (Srzatchko v. Westfield LLC (2010) 187
Cal.App.4th 469, 476.)

. CONTENTIONS OF THE PARTIES

ICSOP contends that the issue before us is whether its excess indemnity

obligations “[are] conditioned on exhaustion of all available primary insurance or simply
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exhaustlon of the immediately underlymg primary insurance pohcy issued by Truck. As
to this issue, ICSOP contends, the law is clear: Because the asbestos bodily injury claims
potentially trigger up to 19 annual Truck policy periods, the policy limits for these 19
separafe policy periods must be “stacked” such that “not only must the Truck $500,000
limit i in the 1974 policy period be exhausted but so must all of Truck’s primary limits in
its other eighteen annual policy periods.” Thus, ICSOP urges, the tr1al court erred in
' conchiding that its indemﬁity obligations attach now, becal_lse while the 1974 primary
policy has been ekﬁausted as to many claims that exceed $500,000, primary policies for
other years remain unexhausted. ICSOP contends that it has no indemnity obligations
~with regard to any asbestos bodily injury claims until the per occurrence limits of each of
Truvck’s annual policies, which ICSOP suggests total $8.3 million, have been exhausted.
\ Kaiser disagrees. It notes that ICSOP’s indemnity obligation explicitly is

cphditioned on exhaustion of the primary insurance “‘indicated [on] the schedule of
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~underlying policies’” plus the ““applicable limit(s) of any other underlying insurance
collectible by the insured.”” “Underlying insurance,” Kaiser contends, means ‘;insurance
- under the [ICSOP] policy—primary policies providing covei*age during the same period

| covered by the ICSOP policy.” Accordingly, Kaiser urges that “underlying ins'urance”.
for purposes of ICSOP’s 1974 exceés policy refers exclusively to the 1974 primary
policy, and thus only the 1974 primary policy need be exhausted before ICSOP’s
indemnity obligations are triggered. In the alternative, Kaiser contends that under the
plain Janguage of the 1974 primary policy, occurrence limits cannot be “stacked.”

Truck urges a somewhat different approach ‘While it concurs that ICSOP’s excess |
indemnity obhga‘aon is conditioned on exhaustion of all “available” underlying pr1mary |
insurance, it urgés that the dispbsitivé is§ue before us is whether a singlé primary
occurrence limit per asbestos bodily injury claim constitutes .'the only “available” primary
insurance, such that when one such limit is exhausted, the excess insurer must indemnify
Kaiser for any additional loss. As to that issue, Truck contends that under the plain |
~ language of its policies, Kaiser may collect up to the policy limits of only one policy for

each occurrence. Thus, Truck urges that the trial court correctly found that Kaiser may

15



collect only once for each “occurrence”—not once per occurrence per year, or once per
occurrence per policy.6 | '

' In part I of our discussion, we consider whether, under the terms of the 1974
excess policy, ICSOP’s indemnity obligation attaches as soon as the 1974 pfimary policy
is ekhausted, or only once all é,vailable primary policies have been exhausted. In part II,
we consider whether primary policies can be “stacked” such that Kaiser can recover
‘ ‘unlder more than one primary policy for the same claim. In part III, we discuss whether,
in light of our resolution of these issues, the trial court properly granted summary

adjudication of Kaiser’s cross-claims against ICSOP.
DISCUSSION

L .Under the Language of ICSOP’s 1974 Excess Policy, ICSOP’s IndemnityA
| Obligation Does Not Attach Until All Collectible Primary Policies Have Been
Exhausted
ICSOP contends that undep the plain language of its 1974 excess policy and the
principle of “horizontal exhaustion,” it is not responsible to indemnify Kaiser for losses
until al/ prirhary policies have been exhausted. Kaiser urges, to the contrary, that the
1974 excess policy is éxcess to only the 1974 primary policy, and thus ICSOP must
indemnify it once the 1974 primary policy is exhausted. We conclude ICSOP is correct.

A. Overview of Legal Principles
““There are two levels of insurance coverage—primary and excess. Primary

insurance is coverage under which liability “attach[es] to the loss immediately upon the

6 ICSOP contends that Truck’s argument “raises an issue that was not before the
trial court on the summary judgment proceedings below.” Not so: The issue was raised
both by Kaiser’s motion and Truck’s response. Further, Truck briefed the issue in
response to Kaiser’s earlier coverage motion, and the trial court was asked to—and did—
. take judicial notice of this and other earlier filed briefs in connection with the summary
judgment proceeding. o
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- happening of fhe occurrence.” [Citatibn.] Liability under an excess i)olicy attaches only
after all primary eéverage has been exhausted. [Citation.]’ (North River Ins. Co. v
Amerzcan Home Assurance Co. (1989) 210 Cal. App.3d 108, 112. )” (Commumty
Redevelopment supra, 50 Cal.App.4th at pp. 337- 338 )
“Befor_e coverage attaches under an excess or umbrella policy, the policy limits of
the uriderlying primary policy or policies normally must be exhausted. [Citationé.] 1
Primary coverage is ‘exhausted” when the primary insurers pay their policy limits in
_settlement or to satisfy a judgment against the insured.” (Croskey et al., Cal. Practice
| , Guide: Insurance Litigation (The Rutter Groﬁp 1997) (Ritter, Insurance Litigation) '
9 8:220; p. 8-52.1 (rev. #1 2010).) Where sevefa_l primary policies are in effect, the issue
‘arises whether the policy iimits of one or all of such policies must be exhausted (or _
otherwise off the risk) before excess coverage abplies. (Id., q 8:236, p. 8-54.) ‘The issue
is uniquely cqmplicaited_ where, as in the pfesent case, demages are spread over an
extended period of time. (/d., § 8:245, p. 8-54.1.) |
Normal rules of pohcy interpretation apply in determmmg coverage under both
primary and €XCess pohcxes (Rutter, Insurance Litigation, § 8:180, p. 8-45.) “Although
- insurance contracts have special feature_s, they are still contracts to which the ordinary
rules of contractual interpretation apply. (Foster-Gardner, Inc. v. Natidnal Union Fire
Ins. Co. (1998) 18 Cal.4th 857, 868; Bank of the West v. Superior Court (1992) 2 Cal.4th
1254, 1264.) Thus, the mutual inteﬁtion of the contracting parties at the time the contract
was formed governs. (Civ. Code, A§ 1636; Foster-Gardner, Inc., supra, 18 Cal.4th at
p. 868.) We-ascért’aih that intention solely from the written contract if possible, but also .
consider the circumstances under which the contract was made and the matter to which it
rellates. (Civ. Code, §§ 1639, 1647; American Alternative Iﬁs._ Corp. v. Superior Court
(2006) 135 Cal.App.4th 1239, 1245.) We consider the contract as a wh_oie and interpret
the laniguage in context, rather than interpret a provision in isolation. (Civ. Code, § 1641;
American Alternative Ins: Corp., supra, 135 Cal.App.4th at p.; '1245.) We interpret Words
in accordance with their ordinary and popular sense, unless the words are used in a

technical sense or a special meaning is given to. them by usage. (Civ. Code, § 1644;
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Amerzcan Alternative Ins. Corp., supra, 135 Cal. App 4th at p. 1245.)” (LM supra, 146
Cal. App 4th at pp. 655- 656.)

~ Although the primary policy may be consulted in interpreting an excess policy,
each policy is a separate document and is interpreted separately. (Rutter, Insurance
Litigation, § 8:180.5 at pp. 8-45 to 8-46; Northrop Grumman Corp. v. Factory Mut. Ins.
Co. (9th Cir. '2009) 563 F.3d 777, 785 [*“Though the primary policy must be consulted in
interpreting the excess policy, see Cal. Civ. Code § 1642, we decline to treat the two

documents as only one contract.”].)

B. Policy Language
‘We begin w1th the language of ICSOP s 1974 excess pol1cy It prov1des

b 114

' indernnity for Kaiser’s “ultimate net loss in excess of the retained limit hereinafter -
stated,” up to $5,000,000, “as the result of any one occurrence.” _f‘Ultzmate net loss™ s
“the total sum which the Insured, or any company as his insurer, or both, become |
obligated to pay by reason of personal injury' [or] property damage . . .'either through
adjudication or compromise[.]” Kaiser’s “refained limif” is “an amount equal to the .
limits of liability indicated beside [sic] the schedule of underlying policies"’———that is,
primary coinprehensive general liability insurance of $500,000 “C.S.L. [combined single
limit]”—"plus the applicable limit(s) of any other undel lymg insuranee collectible by the.
Insured.” (Itallcs added.)

ICSOP urges that under the policy, its liability is excess to all other collectible
primary insurance—whether for 1974 or any other year—and we agree. As the above-
quoted provisions indicate, by its plain language the 1974 excess policy provides that
Kaiser’s retained limit is equal to the limits of liability indicated in the schedule of

‘underlying policies, “plus the applicable limit(s) of any other underlying insurance
collectible by the Insured.” “Any” is a broad term that means “one or more without
specification or identification” or “whatever or whichever it may be.” (Random House
Webster’s College Dict. (1992) p. 63, col. 1.) Accordingly, we believe that the policy’s

- reference to “any other underlying insurance” necessarily means “whatever” or
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“whichever” primary insurance is available to Kaiser—not, as Kaiser suggests, only that
primary insurancc_é that expressly covers the 1974 policy year. '
Kaiser suggests that “any other underlying insurance” must mean the 1974 -

(113

prfmary policy because “underlying” means “‘[l]ying under or beneath something.’”

_'According to Kaiser, it would be “natural” to describe Kaiser’s primary‘ coverage f_or
1974, 1975, and 1976 as lying ““under or beneath™” ICSOP’s policy for those years, but
“it wquld be awkward to describe Kaiserés primary coverage for 1968, or 1972, or 1980
as lying ‘under or beneath’ the ICSOP policy covering the period from 1974 to 1976.”
We do not agree. We believe that in the context of ICSOP’s excess policy, “underlying
ihsurance” simbly means primary insurance. In other words, we believe that the
reference to “underlying insurancé” clarifies the excess nature of the ICSOP policy—i.e., .
that the policy does not attach immediately upon a loss, but only after all available

~ primary insurance has been exhausted. | _

~ Kaiser also suggests that the term “underlying” is used in other ways in the ICSOP

policy “that cannot mean other Truck primary policies.” Specifically, it notes the
following two provisions: | »

“Mair_xtenance of underlying insurahc_es”: “It 1s a condition of this policy that the
policy or policies referred to in the att_aéhed ‘Schedule of Underlying Insurances’ shall be
maintained in full effect during th.er éurrency of this policy . ... Failure of the Insured to
c-omply with the foregoing shall not invalidate this policy but in the event of such failuré,
the Company shall only be liable to the same extent as fhey would have been had the

“Insured cofnplied with the said condition.” |

« Underlying.insurance”: “It is understood and agreéd that, in the event coverage
is afforded by primary policies listed on the Schedule of Underlying Insurances which is
not otherwise afforded by this policy, the Company agrees to follow all the terms and |
conditions of said primary policies or renewals or rewrites thereof.” |

As to these provisions, Kaiser asserts .that, “[t]hese uses of the word ‘underlying’
in the ICSOP policy show the parties’ mutual intent when they used the phrase ‘other

underlying insurance collectible by [Kaiser].” Without exceptibn, all of these uses refer
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to insurance that covers the same period of time, in whole or in part, as the ICSOP policy.
Again, if ICSOP had intended ‘othe.r underlying insurance collectible by [Kaise_‘r] ’ to
mean primary policies existing at the time the ICSOP policy was issued in 1974 (as
ICSOP argues now), it could have eli_minéted any ‘ambiguity by listing them.”

Kaiser’s argument provés téo much. As used in these two provisions, “undérlying
 insurances” appears to refer to dnly the primary insurance listed in the attached '
“Schedule of Underlying Insurances.” But “underlying insurances” canﬁot mean only
scheduled insurance, beéause the policy defines g,‘Ret_airied Limit” as an amount equal to
the limits 6f,1iability indicated in the attached schedule, “plus the applicable limit(s) of
any other underlying insurance collectible by the Insured.” (Italics added.) Thus, the |
“retained limit” definition, cohsidered with the other two provisions highlighted by
Kai'ser, makes cléar- that ;‘underlying insuraﬁce” is not only scheduled insurance, but any 'l

other collectible primary insurance as well. -

| C. Our Aﬁalysis Is Consistent With Prior Appellate Opinions _

Our analysis of ICSOP’s policy is consistent with the analysés of other appellate
courts that have interpreted similarly worded excess policies. In Community |
| Redevelopment, supra, 50 Cal.App.4th 329, the court considered the indemnity
.obligations of primary and excess insurers in the contekt ofa conﬁplex construction defect
case. The insured was a developer who filled a redevelopment area on which it .
constructed residential housing developments. The fills and building pads were
defectively designed and engineered, causing excessive subsidence and damage to the
developments between 1977 and 1986. (/d. at pp. 333-334.) Between 1982 and 1986,
the developer h'ad purchasevd primary insurance policies from United Pacific Insurance
Company and State Farm Fire and Casualty Insurance Company, each worth $1 million;
for policy year 1985 through 1986, it had also pﬁrchased a $5 million excess policy from
Scottsdale Insurance Company.. The excess policy provided that Scottsdale would be .
liabvlé for the developer’s ultimate net loss in excess of its “underlying limit,” defined as

(133

~an amount “‘equal to the Limits of Liability indicated beside the underlying insurance
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listed in the 'Sch‘edule of Underlying Insurance . . . plus the applicable limits of any other
underlyiﬁg insurance collectible by the Insured.”” (/d. at p. 335, some italics omitted.)
In litigation between the insurers, the prirﬁary insurers contended that Scottsdale
was obligated by the térms of its policy to provide coveragelonce the 1985-1986 primary
policy was exhausted. Scottsdale contended that it need not provide covérage uhti_l the
pﬁmary policies for all years were exhausted. (Community Redevelopment, supra, 50
Cal. App.4th at p. 336.) |
The Court of Appeal held that Scottsdale’s policy was excess to all primary
policies, and thus that Scottsdale need not indemnify the developer until all primary
policies had been exhausted. (Community Redevelopment, supra, 50 Cal.App.4th é.t
pp- 337-342.) It explained: “There is no dispute that Scot_tédale’é $5 million coverage
was purchased as excess to fhe $1‘ million_primary policy issued by State Farm.
HoWever, the express pfovisions of the policy further provide that Scottsdale’s liability
was also excess to ‘the applicable limits of.any other underlying insurance cbllec_tible by
“the [insured parties].’ (Italics'addéd.) ... The policy also probvided that the if}surarﬁce
afforded by the policy ‘shall be excess insurance over any other valid and colléctible
iﬁsurancg available to the [insured pafties] whether or not described in the Schedule of
Underlying Insurance’ (which schedule listed State Farm’®s $1 million policy).” (Id. at
p- 338.) This policy language, the court said, “could hardly be more clear” that
Scottsdale’s exposure was excess to all other primary coverage available to the insured.
(Id. at pp. 338-339.) |
Its conclusion, the court said, was consistent with the.principle of “horizontal
exhaustion”—the notion that “al/ primary insurance must be exhausted before a
secondary insurer will have exposure.”’ (Community Redevelopment, supra, 50
"Cal. App.4th at p. 339.) It noted that horizontal exhaustion raised particular problems in

- cases of continuous loss, because “[i]n such cases, primary liability insurers may have

7 This is contrasted with “vertical exhaustion,” where coverage attaches under an

excess policy when the limits of a specifically scheduled underlying policy is exhausted.
(Community Redevelopment, supra, 50 Cal.App.4th at pp. 339-340.)
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exposure to defend (and perhaps indemnify) claims arising before or after the effective
dates of such policies. As aresult of the Supreme Court’s conclusion that a continuing or
progréssively deteriorating condition which causes damage or injury throughout rﬁore
than one poliéy period will poteritially be covered by all policies in effect during fhose :
periods ([Montrose], supra;' 10 Cal.4th at pp. 686-687),-the 'fhorizontal exhausﬁon’ Versus
‘vertical exhaustion’ issue will become an increasingly common one to be resolved. [q]
As we find to be the case here, primary policies may have defense and coverage
- ..obligations which make them unde_rlying insurance to excess policies which were »
effective in entirely different time periods and which may not have expressly described |
such primary pélicies as uhderlying_ i.nsu_rance.” (Community Redevelopment, lsupra, 50
Cal. App.4th at p. 340.) | | | |

The court concluded: “Absent a pfovisiori in the excess policy speciﬁcdlly
describing and limiting the underlying insurance, a horizontal exhaustiOn rule should be
_ appliéd i‘n continudus loss cases b_ecéuse it is rnoét consistent with the principles
enunciated 1n Montrose. In other words, all of the primary policies in force ’dur'ing the
period of continuous loss will be deemed primary policies to each of the excess policies'
covering that same peri.od. Under the principle of horizontal exhaustioh, all of the
primary policies must exhaust before any excess will have coverage exposure.”
(Community Redevelopment, supra, 50 Cal.App.4th at p. 340.) Thus, “Scottsdale’s
responsibility to respond was not triggered by State Fafr_n’s exhaustion; not until _
exhaustion of all primary policies, including United’s, would Scottsdale have had any
duty to provide a defense to the insureds.” (/bid.) |

The court reached a similar result in Stonewall Ins. Co. v. City of Palos Verdes
Estates (1996) 46 Cal.App.4th 1810, also a continuing loss case with multiple priméry’
and excess insurers. There, the court held that if the limits of liability in the available
- primary policies were adequaté to cover the insured’s liability,"no excess carrier would be
- liable. It explained: “In substance we adopt the ‘horizontal allocétioh of the risk’
- approach .to liability as between primary and excess carriers, rather than the ‘vertical’

approach. To begin with, it seems clear from the [insured’s] assertion that all of its
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primary insurers covered its liability that the [irlsured;s] reasonable expectations treated
- the excess policies as a secondary source. Moreover, the ‘horizontal® approach seems far
more consistent with Montrose’s continuous trigger approach. That is, if ‘occurrences’
are continuously occurring throughout a period of time all of the primary policies in
force during that period of time cover these occurrences, and all of them are prrmary to
each of the excess policies; and if: the limits of liablhty of each of these primary policies
is adequate in the aggregate to cover the liability of the insured, there is no ‘excess’ loss
for the excess policies to cover.” (/d. at pp. 1852-1853.) .

We concur with the reasoning of these cases and conclude, for all the reasons
discussed, ante, that the 1974 excess policy is excess to all collectible primary insurance,

not merely to the prlmary insurance purchased for the 1974 pollcy year.

II. ~ Under the Language of Truck’s vi974.Primary_Policy, Truck’s"Liabiiity :

Cannot Exceed $500,000 Per Occvurrenc_e'—Not $500,000 Per Occurrerice Per

Year | A :

Having concluded that ICSOP’s policy is excess to all collectible primary -
insurance, we now turn to the second issue raised by ICSOP’s appeai: lWhat primary
insurance is “collectible”? ICSOP contends that the 1974 excess policy “requires
. exhaustion of all primary insurance as a eondition precedent to coverage,” and it assumes
that primary insurance is not exhausted until the primary insurer or insurers have paid
policy limits for each year in which coverage exists. Truck and Kaiser disagree, urging
that under the language ef the 1974 primary policy, Truck is responsible-t_o pay policy
limits only once per occurrencé, not once per occurrerice per year Or ONce per occurrence

per policy. We conclude Truck and Kaiser are correct.

A. ICSOP’s Policy Language |
As we have said, the 1974 excess policy provides that ICSOP is liable for Kaiser’s
“ultimate net loss™ in excess of its retained limit, defined as “an amount equal to the

limits of liability indicated [in] the schedule of underlying policies” (i.e., $500,000), plus
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the limits of “any other underlying insurance collectible by the Insured.” (Italics added.)
The “other insurance” provision uses nearly identical language, providing that ICSOP’s
policy is in excess of the scheduled primary insurance policy plus “other valid and
collectible insurance with any other insurer.” (Italics added.) Thus, by the plain
' language- of its policy, ICSOP’S liability ié in excess not of all primary insurance, but
only of primary insurance that is both “valid” aﬂd “COllectible.” '
ICSOP contends—without analysis—that because under Montrose, supra, 10
- Cal.4th 645, multiple Truck policies are triggered by the underlying asbestos bodily
injury claims, each triggered policy necessarily provides “valid” and “collectible”
coverage for eéch claim. In other w’ords; ICSOP assumes that the policy limits of each
primary policy can be “stacked” so that the available primary insufance for each
occurrence is equal to the sum of the occurrence limits for each triggered policy year.
ICSOP’s contention, however, explicitly is not grounded in the language of the prirﬁary
policies—indeed, ICSOP faults the trial court for examining the language of those
policies, characterizing such examination “inexplicabl[e].” According to ICSOP, it is
“axiomatic” that ICSOP’s policy obligations “are located»in its own insurance contract—
not the underlying Truck primary poli.cy—an'd that, as a matter of basic contract law, the -
ICSOP policy wording governs the determination of when ICSOP’s obligations under the
1974 policy attach.” | |
» ICSOP’s analysis is flawed. The 1974 excess policy expressly premises ICSOP’s
dutyv to indemnify on the validity and collectibility of underlying primary insurance. .By
-its plain language, thus, the policy bases its coverage obligation on the coverage provided
- to Kaiser by its primary insurers—the more primary insurance available to Kéiser, the
smaller ICSOP’s indemnity obligation; the less primary insurance available to Kaiser, the -
greater ICSOP’s indemnity obligation. Under these circumstances, we cannot determine
ICSOP’s policy obligations without first determining Truck’s. Since Truck’s policy
obligations necessarily depend on the language of its policies, we therefore turn to those

* policies. (LMI, supra, 146 Cal. App.4th at pp. 655-656.)
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B. Truck’s Policy Language _

Pursuant to the “Insuring Agreements” of the 1974 primary policy, Truck agreed |
“[t]o pay on behalf of the insured all sums which the insured shall become obligated to |
péy, as damages or otherwise, by reason of the liability imposed upon him by law,
assumed by him under [the] contract as defined, or by reason of any other legal liability
of the insured however arising or created or alleged to have risen or to have been created - '
because of: | |

“l.  Personal injury, sickness, diseasc_a, including dg:ath;

“2.  Injury to or destruction of property

“including all loss resulting therefrom.” '

The “limit of hablhty” portion of the policy limits Truck’s 11ab111ty for personal
injury or property damage to $500,000-“Per Occurrence.”® (Italics added.) It further
prov1des (part I'V, “Policy Period, Temtory, Limits”): .

““The limit of liability stated in this pohcy as applicable ‘per occurrence’ is the
limitl of the company’s liability for each occurrence. -

“There is no limit to ﬂle numb‘e‘r of occurrences for which claims may be made
hereunder, however, the limit of the Company’s liability as respects any occurrence
involving one or any combination of the hazards or perils insured against shall not
exceed the per occurrence limit designated in the Declarations.;’ (Italics added.)

Truck and Kaiser contend that the 1974 primary policy does not_perrriit “stacking”
of Truck’s annual per occurrence limits, and we agree. As the italicized language
indicates, the policy contains a “per occurrence” limit—not, as Truck notes, a “per

occurrence per policy” or “per occurrence per year” limit.” This language is facially

8 The policy defines occurrence as “an event, or continuous or repeated exposure to

- conditions which results in personal injury or property damage during the policy period.”

’ - ICSOP contends that Truck has previously stipulated with Kaiser that “the Truck
policies between 1965 and 1983 provide ‘annual per occurrence limits,” a stipulation
repeated in a binding Order of Judgment from another court.” We do not agree that
Truck has so stipulated. The “stipulation” to which ICSOP refers is a settlement
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inconsistent with permitting Kaiser to recover more than the occurrence limit' for a single
occurrence. | _ _

Further, the policy spéciﬁcélly provides that, “[t]he _lifnit of liability stated in__thié
~ policy as applicable ‘per occurrence’ is the limit of the company’s liability for each -
occurrence” and “the limif of the Company’s‘vliability as respects any occurrence . . . shall
Anot exceed the per occurrence limit designated in the Declarations.” Notabl'y, the policy
does not say that the per occurrence limit is the limit of the compbany’s annual liability for
any occurrence, or that the per occurrence limit is the limit of the company’s liability
under the policy. Rather, it says that the per occurrence limit is the limit of the |
company'’s liability. We pfesume, as we must, that the parties intended this language to
mean what it plainly says—that for any single occurrence, Truck is liable up to the pér
occurrence limit, énd no more. | | ,

We thus conclude that the trial court correctly determined Vt‘hat Kaiser rhay not
“stack™ the liability limits of Truck’s primary policies, but rather may recover only up to
the “per occurrence™ limit of one policy. | |

Our conclusion that Kaiser may not “stack”™ annual liability limits is consistent
with 'th_at_reached by the court in FMC Corp., supra, 61 Cal.App.4th 1132. .There, an
equipment manufacturer filed actions against primary and excess insurers seeking

indémnity for the costs of reimbufSing government agencies and complying with orders
to investigate and remediate toxic contamination at multiple sites. (Jd. atp. 1142.) In
most cases, the contamination, although deemed a single “occurrence™ at each site, was
- continuous and thus triggered covefage in multiple policy periods. (Id. at pp. 11 88-
1189.) The insured’s primary policies had been exhausted, and among the issues before

the court was whether the insured could “stack” excess policies issued by Lloyds of

“agreement between Kaiser, Truck, and another insurer; it expressly provides that, “[i]f
[Kaiser] chooses to dispute the issues of exhaustion or aggregate limits, it reserves the
right to do so by way of the judicial process.” The settlement agreement further provides
as follows: “This Agreement and the negotiations for it are part of a settlement of
disputed claims, are not an admission of liability and do not reflect the views of the

- Parties as to their rights and obligations under any insurance policy or policies.”
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London an‘d other London insurance companies (the Lcndon insurers) over seven policy
periods—that is, \_ifhether it could recover “per occurrence” limits for each policy year, or
only once. (Id. at pp. 1143, 1188.) The relevant policies provided limits of $1 million
(ovér and aboive uhderlying coverages where appropriate) for each “_occufrcnce” and also
““in the aggregate for each annual period where applicable.”” (Id. at P 1188. )

The court concluded that policy limits could not be “stacked,” notmg that, “[bly
apphcatlon of the stackmg concept at any particular site FMC mlght have aggregated
up to $7 million in liability coverage (over and above underlying coverages), for a single
occurrence, under London policies which specified a §1 million per—occurrence limit.”
(FMC Corp., supra, 61 Cal.App.4th at pp. 1188-1189.) This kind of “stacking” of the
limits of the insii,rer’s policies for consecutiffe policy periods would “a'ffor'd[]' the insured
substantially more‘coveragc, for liability attributable tc any particillarAsingl'e occurrence,
~ than the insured bargained or paid for.” (Id. atp. 1 189.') Thecourt thus held that, “only
~ the policy limits of London umbrella and excess policies in effcct .. . in one of the policy
. periods in which covcrage is triggered for a single occurrence can apply to property
darhagc attributable to that occufrcncc, but...if ccVerage for that occurrence is triggered -
in more than ohe policy period FMC fnay select the policy péri'od in Which the policy
limits arc to be fixed.” (/d. at p. 1191; see also Keene Corp. v. [nsurance Co. of North
America, supra, 667 F.2d 1034 [1nsured not permitted to “stack™ pohcy limits to increase
coverage]; Insurance Co. of North America v. F orly-Ezght Insulations, Ins. (6th Cir.
1980) 633 F.2d 1212 [same].) S

- ICSOP contends that FMC is inapposite because it addressed “stacking” of excess
pohcy limits, not primary pohcy limits. Although ICSOP is correct that FMC concerned
excess, not primary, limits, we agree with the trial court that nothing in the FMC opinion
suggests that the court based its holding on the fact that the pohcles in that case were
excess policies, and ICSOP proposes no reason why the court’s analysis of “stacking” of
excess policy limits should not apply equally to primary limits. Indeed, FMC expressl'y
adopted the»rcasoning cf _Keene'Corp. V. Iﬁsurance Co. of North Ameriéa, Supr'a, 667

F.2d 1034, which concerned primary policy limits.
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Our cenclusion also is consistent with Employers Ins. of Wausau v. Granite State

Ins. Co. (9th Cir. 2003) 330 F.3d 1214, 1221, cited by ICSOP. There, Wausau issued-
five CGL policies to the insured from 1980 to 1985; Granite issued five excess policies to
the insured over the same period. The parties stipulated that each Wausau policy
contained a peryear limit of liability of $2 million for each occurrence and a $2 million
aggregate limit of liability, and that the Granite State policies were first layer excess
policies with a $5 million limit of liabiAlity for each occurrence and in the aggregate. (Id.
atp. 1216.) They further stipulated that the property damage that gave rise to the
insured’s claim arose from a single occurrence and that continuous damage occurred
proportionately throughout five policy perlods (d. atp. 1219.) The issue before the
court was whether Wausau’s policy limits could be “stacked”—i.e., whether its exposure
could exceed its annual policy limit where a single occurrence caused damage during
multiple yeers. Aithough the court noted several cases in which California courts had
refused to “stack” primary insurance limits, it said thet California courts “have not
broadly rejected ‘stacking’ in the primary insurer context.” (Id. at p. 1221.) The court
held that in the present case “staeking” of primary limits was proper because, as
aeknowledged by both perties, the Wausau policies contained “‘per occurrence per
year’” policy limits. (Ibid., italics added.) The court distinguished FMC on the grounds
that there a provivsion of the primary policies expressly limited the insurer’s exposure “‘to
the coverage limit applicable to a single policy period.”” (Id. at p. 1220.) Its conclusion,

- therefore, neither conflicted with FMC “nor requires us to limit Wausau’s 11ab111ty to one

‘per occurrence’ hm1t ” (Ibid.)
Our conclusion in the present case is 'eonsistent with—although distinguishable

- from—Wausau. As in Wausau, our analysis of “stacking” is-grounded in the language of
the primary policies. Our conclusion differs from Wausau’s, however, because the
language of the priinary policies differs: Here, fhe. 1974 primary policy contains a “per
occurrence” limit that is “the limit of the company’s liability for each occurrence,” while
in Wausau the liability limits of the primary policies were expressly “per occurrence pef"

year.” (Italics added.)

28



For all of these reasons we hold that Kaiser may not “stack” Truck’s ‘prirnary

' pohcy limits. Instead, having chosen the 1974 primary policy to respond to any claims -
triggered by that pohcy, Kalser may recover from ICSOP to the extent that a claim
exceeds that $500,000 per occurrence limit specified in the 1974 primary policy.

C’. Our Analysis Is Consistent With the Principle of “Horizontal Exhaustion”
" Articulated in Community Redevelopment , ' '
~ ICSOP contends thélt the trial court’s -conclhsion is inconsistent with the principle- ,A

of horizontal exhaustion articulated in Community Redevelopment, supra, 50 Cal.Apb.4th
329. ICSOP notes that the wording of its 1974 excess poliey is nearly identical to that of
~ the excess policy in Community Redevelopment, and it thus urges that under Community
Redevelopment, “not only must the Truck $500,000 limit in the 1974 policy period be
exhausted, but so must all of Truck’s primary limits in its other eighteen annual poliey
periods plus the limits of any dther unexhausted primary insurers’ polieies.” |

We do not agree. Community Redeveldpment held—and we agree—that in the
case of a continuing loss, excess insurance is in excess of all collectible primary
insurance, not merely the scheduled pr1mary pohcy or policies. That holding does not
'1mp1y, however, that policy limits of primary policies may be (or must be) “stacked,”
such that an insured recovers multiple policy li‘mits fora single occurrence. Indeed, the
Community Redevelopment eourt was never called upon to interpret the underlying
primary policies, because the parties did not dispute that primary insurance remained
collectible by the insured.. (Community Redevelopment, suprd; 50 Cal.App.4th at p. 340
[“Although State Farm’s liability limits were reached and exhausted, United’s clearly
were not.' Indeed, the underlying cases were all finally resolved by settlement on
December 14, 1990, and, as of that time, United still had not exhausted its poliey
limits.”].) Our analysis thus in no way conflicts with Community Redevelopment’s—it
simply addresses an issue that Community Redevelopihent did not reach, (See also FMC

Corp., supra, 61 Cal.App.4th at p. 1190 [“Community Redevelopment Agencyis
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essentially a duty-to-defend case which does not address stacking or anti-stacking™],

italics added.)

IIL. The Judgment for Kaiser Must Be Reversed Because on the Present Record

- Wé Cannot Determine Whether ICSOP’s Obligations Have Been T.riggered '

or ICSOP Breached Its Insurance Contract
In the motion that is the basis for the present appeal, Kaiser soﬁght summary
adjudication of the cross-complaint’s fifth and sixth causes of action. The ﬁfth cause of
action, for dec!aratory judgment, sought a declafation that, “[e]ach Excess Insurer With an
_ Ex'cesstélicy immediately in éxcess of Kaiser’s primary policies for any given policy
period is obligated to provide ;:ovefage upon the exhaustion of the primary policy for that
‘policy period.” The sixth cause of action, for breach of confract, alleged that once Truck
paid policy limits of $500,000 pér occurrence for an asbestos bodily injury claim,
“ICSOP is obligated under its Excesé Policy incepting January 1, 1974 té indemﬁify
~ Kaiser for the ‘ultimate net loss’ in excess of $500,000 for such claim up to $5,000,000
per occurrence.” It further alleged that ICSOP “has breached the terms of its first layer |
Excess Policy incepting January 1, 1974 (Policy No. 4174-5841) by failing td pay to
Kaiser all amounts that Kaiser has been forced tb incur to make settlement payments for
ABIC that exceed the Truck ‘per occurrence® coverage limits for the primary policy |
incepting January 1, 1974” and that “[a]s a direct and proximate result of ICSOP’s breach
of its Excess Policy No. 4174-5841, Kaiser has been damaged in an amount which cannot
be fully ascertained at this time, but which currently totals in excess of $15 million . . . .”
| We have cohcluded that under the language of Truck’s 1974 primary policy,

Truck’s liability to Kaiser is limited to $500,000 per occurrence. Accordingly, once
Truck has contributed $500,000 per asbestos bodily injury claim, its primary policies are
exhausted and Truck has no further contractual obligation to Kaiser. This COr_lclusion,
| hdwe{/er, does not by itself permit us to affirm the grant of summary adjudication |

because the fifth and sixth causes of action require a finding not only that Truck’s

30



- policies have been exhausted, but also that ICSOP’s obligations attach immediately upon
the exhaustion of Truck’s policies. |

On the present record, we cannot determine whether ICSOP’s obligation to
indemnify Kaiser has attached or whether ICSOP has breached its insurance contracts
with Kaiser. It appears undisputed between Kaiser, Truck, and ICSOP that, in addition to
the primary policies issued by Truck for the 1964-1983 period, other primary policies
were issued to Kaiser by Fireman’s Fund (for policy périod,s from at least 1947 to
. December 1964), Home I_ndémnity (for 1983-1985), and National Union (for 1985-1987).
These policies potentially are triggered by the asbestos bodily injury claims at issue in
this case. The. parties concede, however, that there is no information in the record as to
whether thése polici'es have been exhausted. Moreover, ICSOP asserts that discovery is
- presently ongoing regarding exhaustion of these primary policies and that the trial court
expressly reserved the issue of the exhaustion of other primary policies.

On the present record, then, we cannot find that there are no triable ‘issues of fact .
relevant to the fifth and sixth causes of action. Indéed, if, as ICSOP suggests, there is a
factual dispute between the parties as to whether the primary policies issued by Fireman’s
- Fund, Home Indemnity, and National Union have been exhausted, then summary
adjudication of the fifth and sixth causes of action manifestly is not app‘ropriate.'

Kaiser contends that we can suﬁlmarily adjudicate the fifth and sixth causes of
actfon even in the absence of information about exhaustion of the other primary policies
because “under the specific circumstances of this case, it would not be appropriate to
require ‘stackir.lg’- of the liability limits for multiple primary policy years triggered by a
single ABIC. [Internal record reference omitted.] It follows that even if the coverage
written by Fireman’s Fund, Home [Indemnity], and National Union for the periods 1947-
1964 and 1983-1988 had not been exhausted, ICSOP would still be liable, as the trial
court ruled, for loss on any one ABIC in excess of $500,000.” We do not agree. Our
conclusion that Truck’s primary policy lilﬁits cannot be “stacked” is based on the
language of the Truck"s 1974 primary policy, not on a generalized “anti-stacking” rule.

" Because the present record does not include all of the other primary policies potentially
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relevant to the summary adjudication motion, we cannot determine whether summary

adjudication Was properly granted. -
 DISPOSITION

We reverse the gfant Qf summary adjudication and entry of judgment for Kaiser-

and agéinst ICSOP. Each party shall'bvear its own costs on appeal.

CERTIFIED FOR PUBLICATION

- SUZUKAWA, J.

We éoncur:
WILLHITE, Acting P.J. |

MANELLA, J.

32



Randall J. Peters

Lynberg & Watkins

888 South Figueroa Street
16th Floor

Los Angeles, CA 90017-2516

Division 4 '

KAISER CEMENT GYPSUM CORP.,

Cross-complainant and Respondent,

V. , : _

THE INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA,
Cross-defendant and Appellant. ' :

B222310 -









