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[.INTRODUCTION

This case involvesjurisdictional and water supply issues essential to the management of California's natural
resources. It arises from groundwater adjudications in the West Coast Basin of Southern California, affecting the rights
of hundreds of parties and many more non-parties who rely on water pumped from the West Coast Basin and have
common law rights to store water in these basins.
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In this case, Appellants sought to amend the West Basin [*2] Judgment, under the guise of a narrow continuing
jurisdiction provision, to enact a complex and far-reaching storage regime that would do al of the following: (1) raise
the water table; (2) award Moving Parties unprecedented water storage rights never contemplated in the underlying
West Basin judgment proceedings; (3) add hundreds of parties from the adjacent Central Basin to the West Basin
Judgment; (4) strip West Coast Basin water rights holders of the ability to access inexpensive excess water unused by
other parties to the West Basin judgment; (5) strip non-parties of their common law right to store water; (6) judicially
bestow the Water Replenishment District of Southern California ("WRD") with sweeping new powers beyond WRD's
legidlatively granted authority; and (7) replace a neutral, state agency, watermaster with awatermaster that has a
significant economic interest in the West Coast Basin.

Review of the Appellate Court's decision is necessary to secure uniformity of decisions and to resolve unsettled
guestions of law regarding the continuing jurisdiction and constitutional authority of courts to adjudicate entirely novel
and previously unconsidered storage rights in a post-judgment [*3] proceeding. Specifically, Hillside petitions this
Court on the following grounds:

(1) In contravention of City of Bar stow v. Mojave Water Agency (2000) 23 Cal.4th 1224 (the "Mojave Decision"), the
Court of Appeal's Opinion mistakenly applies Article X, Section 2 of the California Constitution in an overly broad
manner that denies rights of individuals and public and private entities n1;

nl See also, City of Lodi v. East Bay Municipal Utility (1936) 7 Cal.2d 316, 339-340 [Requiring a court to
"ascertain whether there exists a physical solution of the problem presented that will avoid the waste, and that
will at the same time not unreasonably and adversely affect the prior appropriator's vested property right.
[emphasis added.]].)

(2) The Opinion necessitates review to secure uniformity of decisions relating to questions of law involving broad
guestions of jurisdiction and due process because the Opinion defies jurisdictional principles of law and infringes [* 4]
procedural due process rights of parties and non-parties, despite well-settled law to the contrary as set forth in Orange
County Water District v. City of Colton (1964) 226 Cal.App.2d 642 ("City of Colton"), Big Bear Municipal Water
District v. Bear Valley Mutual Water Co. (1989) 207 Cal.App.3d 363, 376-378 ("Big Bear"), Central and West Basin
Replenishment District v. Southern California Water Company (2003) 109 Cal.App.4th 891 (the "Central Basin
Decision") and Baar v. Smith (1927) 210 Cal. 87 ("Baar"), that latter of which articulates why continuing jurisdiction
must be limited and that constitutional due process protections must be preserved; and,

(3) The Opinion necessitates review to secure uniformity of decisions relating to specific questions of water law
involving City of Los Angelesv. City of San Fernando (1975) 14 Cal.3d 199 (the "San Fernando Decision") because the
Opinion ignores the San Fernando Decision's long-settled, unequivocal holding that: (i) the right to use subsurface
space to store imported water in a groundwater basin is a separate and distinct right [*5] from the right to exercise an
adjudicated groundwater production (or extraction) right, and, (ii) a court need not intervene on rights relating to storage
space absent oversubscription of the space (which Appellants never contended to be the case). In addition, the Opinion
necessitates review to settle important questions of water law relating to storage of water as set forth in Niles Sand and
Gravel Co. v. Alameda County District (1974) 37 Cal.App.3d 924 ("Niles").

This petition istimely and authorized by the California Rules of Court ("Rule") 8.500(€)(1).

[I. STATEMENT OF ISSUES PRESENTED FOR REVIEW

The issues presented in this Petition for Review are as follows:
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(1) Whether the Mojave Decision allows a " continuing jurisdiction" provision, which are commonly formulated in
groundwater adjudication judgments, to be applied under Article X, Section 2 of the California Constitution to the
detriment of legal rights of individuals or public or private entities?

(2) Whether Article X, Section 2 of the California Constitution may supersede or otherwise trump jurisdictional
principles of law and procedural due process rights of individuals or public [*6] or private entities, whether or not
parties to the matter?

(3) Whether the Opinion undermines the San Fernando Decision, or aternatively, whether potential consequences
of Niles undermine Article X, Section 2 of the California Constitution, or otherwise compel clarification for uniformity
of decisions, due to the Opinion finding that jurisdiction for storage exists despite a Judgment that is historically
recognized as relating only to extraction rights, and the storage space not being oversubscribed, and Niles invoking an
issue as to what extent the public's rights in water replenishment may burden private water rights?

. WHY REVIEW SHOULD BE GRANTED

This Court provided two of the most significant water law casesin the last thirty-five years - the San Fernando
Decision and the Mojave Decision - yet the Opinion undermines principles instilled by these landmark Decisions that
have been instilled in so many cases since this Court rendered each Decision. Accordingly, this case presents issues
necessary to secure uniformity of decision with respect to the application of the San Fernando and Mojave Decisions
and other groundwater [*7] adjudication cases, aswell as well-settled law relating to jurisdictional and procedural due
process rights. (Rule 8.500(b)(1).) This case also presents issues necessary to address lack of jurisdiction for the
Opinion. (Rule 8.500(b)(2).)

A. The Opinion Defies The Mojave Decision. Opening The Floodgates In Water Litigation Statewide To
Unintended Consequences. I ncluding Those Created By The Opinion.

The Court of Appeal's Opinion conflicts with the Mojave Decision in its application of Article X, Section 2 of the
California Consgtitution (the "Constitutional Amendment"), resulting in a broad denia of rights of individuals and
entities with respect to groundwater storage.

Theissuein Mojave was to determine whether a court "may definitively resolve water right prioritiesin an
overdrafted basin with a'physical solution’ that relies on the equitable apportionment doctrine but does not consider the
affected owners' legal water rightsin the basin.” (City of Barstow v. Mojave Water Agency, supra, 23 Cal.4th at 1233.)
Recognizing that a'trial court may use its equitable powers to implement a physical solution,” these powers are subject
tolimits. [*8] (Id at 1250.) This Court concluded that "a court may neither change priorities among the water rights
holders nor eliminate vested rightsin applying the solution without first considering them in relation to the reasonable
use doctrine." (I1d.)

It follows then that a court may not affect rights decades later that were not even addressed in the original
adjudication. However, the Court of Appeal through its Opinion adversely impacts parties and non-parties’ procedural
due process rights by finding jurisdiction exists now for an amendment to the judgment from over forty years ago.

Accordingly, this Court should consider the broad and significant effect of the Opinion's continuing jurisdiction
analysis on water storage arrangements. The Opinion's unsupported interpretation of the 1980 Amendment in the West
Basin Judgment (discussed more fully, infra at Section V) allows parties to defeat common law water storage rights
without notice to affected parties through small language changes in ajudgment indisputably adjudicating only
extraction rights. Under such logic, extraction judgments may later stretch even further to adjudicate the rightsto a[* 9]
surface stream. Thus, this Court's review is necessary.

B. OneProvision Of The Constitution May Not Supersede Or Otherwise Trump Other Provisions Of The
Constitution Recognizing L ong-Standing Principles Of Jurisprudence. Yet The Opinion In Effect Impermissibly
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Creates An " Exception" To Constitutional Due Process Protections.

The Opinion necessitates review to secure uniformity of decisions relating to questions of law involving broad
questions of jurisdiction and due process because the Opinion defies jurisdictional principles of law and infringes upon
procedural due process rights of parties and non-parties, despite well-settled law to the contrary as set forth in Baar,
City of Colton, Big Bear, and the Central Basin Decision.

The Constitutional Amendment at Article X, Section 2 cannot supersede jurisdictional principles of law and
procedural due process rights, for reasons set forth above regarding the Mojave Decision, as well as the absence of any
known statute or case authority allowing for such.

Instead, existing case authorities as discussed more fully, infra at Section V, establish as a matter of law that court
jurisdiction - whether or not [*10] under a"continuing jurisdiction” provision - has limitations. Specifically addressing
"continuing jurisdiction” provisions, City of Colton and Big Bear identify those limitations.

Underlying the depth of these authorities is this Court's opinion in Baar v. Smith (1927) 201 Cal. 87, wherein the
Court thoroughly explains the rationale for requiring ajudgment (including those in groundwater adjudications) to be
limited to the issues raised in the pleadings. Asthe California Supreme Court held in Baar, that question is not
determined solely by the words used in aretention provision; it is determined by the continuing jurisdiction limitations
established pursuant to constitutional notice and due process protections and the court's authority under the Constitution.

It is this Supreme Court decision that is the basis of OCWD v. City of Colton, 226 Cal.App.2d 642 and Big Bear
Municipal Water Dist. v. Bear Valley Mutual Water Co., 207 Cal.App.3d 363, that the parties have extensively briefed.

In Baar, the Court held that even ordering delivery of certificates of shares when all that had been sought was to
quiet title[*11] of the shares exceeded the Court's jurisdiction. The Court held that the extraneous ruling was "null and
void" and described as an "open challenge to our entire system of procedure” and a disregard for the purpose of
pleadings atogether. Thus, the question of the permissible retention of jurisdiction is not a question that must be
answered solely within the context of water law, as the Opinion now conveys.

As noted elsewhere, "[t]he reservation of jurisdiction is particularly appropriate when there are prospects that the
court may be called on to give consideration to the adjustment of substantial public interests." (Slater, at sec. 9.10[ 3], p.
9-77 citing to, City of Pasadena v. City of Alhambra (1949) 33 Cal.2d 908, 937; Central and West Basin Replenishment
District v. Southern California Water Company, supra, at p. 902.) However, "[t]he court's judicious retention of
continuing jurisdiction should be distinguished from an adjudication of future water rights among the partiesto the
underlying litigation." (Slater, at sec. 9.10[ 3], p. 9-77.) "The latter would countenance speculation in water resources
and without regard to the competing [*12] needs of other users.” (1d.)

In addition, "[s]tipulated judgments in ground-water litigation are tantamount to a contract." (Slater, at sec.
10.02[12], pp. W-38.3-.4, fn. 93 and p. 94 citing to, City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224,
1252 [expressing some skepticism regarding the legal basis but not over-turning provision in the stipulated judgment
that provided for free transfer of overlying rights.].)

In this matter, despite the Court of Appeal recognizing that the pleadings did not involve storage issues, the
Opinion dismisses the foregoing authorities through an extraordinarily brief paragraph to conclude that jurisdiction for
storage exists. Notably, the "West Basin Judgment was stipulated and on August 18, 1961, Judge Francis signed the
West Basin judgment, which ratified in all particulars the parties stipulation.” (Blomquist, William, Dividing the
Waters, Governing Groundwater in Southern California, ICS Press (San Francisco) 1992, p. 109.)

Thus, not only isthe Opinion contrary to well-settled case law, the Opinion improperly places procedural due
process rights second to a"physical solution” provision, particularly [*13] given the contractual nature of the judgment.
As such, this Court's review is necessary.
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C. The Opinion Ignoresthe San Fernando Decision's L ong-standing Dir ectives Regar ding Subsurface
Storage In California Groundwater Basins, And The Opinion LendsItself To Niles Regarding Unresolved
Questions Of Law. Thereby Providing The Court Much-Needed And Rare Opportunity To Address Significant
Water Law | ssues.

1. Having Guided California Water Law For Over Thirty-Five Years. The San Fernando Decision RulesBut Is
Now Undermined By The Opinion.

The Opinion ignores the San Fernando Decision's long-settled, unequivocal holding that: (i) the right to use
subsurface space to store imported water in a groundwater basin is a separate and distinct right from the right to exercise
an adjudicated groundwater right n2, and, (ii) a court need not intervene on rights relating to storage space absent
oversubscription of the space n3. Notably. Appellants have never contended the West Coast Basin's storage spaceis
oversubscribed.

n2 The San Fernando Decision, supra, 14 Cal.3d at 280-281.
(*14]

n3 Ibid. at 212.

The law of the San Fernando Decision conforms to common intuition, by recognizing that a significant distinction
exists between extraction of water (e.g., pumping water out of the ground) and storage of water (e.g., putting water in to
the ground). The Opinion, however, in effect creates an exception to thisrule by finding that storage is allowed under
the West Basin Judgment, indisputably a judgment that has related only to extraction rights.

This Court held in the San Fernando Decision that parties have a common law right to use dewatered storage space.
They may acquire such rights by importing the water and making use of the space.

Notably, non-parties who would otherwise claim aright to use the dewatered storage space, such asthe
common-law right recognized by the Supreme Court in the San Fernando Decision would not have been put on notice
by the extraction rights judgment that their rights would be affected by the original trial and judgment.

Likewise, Appellants (nor any other party) have ever contended that storage space in the West Coast [*15] Basinis
oversubscribed; instead, they have argued the opposite by claiming aright to a priority system excluding al non-parties
from using the dewatered space, before it becomes a problem. Y et the Opinion states that storage is part of the West
Basin Judgment despite the San Fernando Decision recognizing that the need for determining storage rights lacks when
storage space is available.

2. Niles Comes Alive With The Opinion Allowing Storage and " Replenishment" Activities.

The underlying record and Motion to Amend the Judgment sought by Appellantsinvokes Niles, in which an
unresolved and significant issue exists as to what extent the public's rights in water replenishment may burden private
water rights. The Niles Court found that a"public servitude" limited the use of water by all overlying owners within the
boundaries of the district and the district was found to be "trustee” for all water users.

"The extent that public rights in water replenishment and conjunctive use projects may be held to burden private
water rights remains an issue for further court resolution.” (Slater, 11.09[2], p. 11-48.10.)

In addition, the "doctrinal underpinnings [*16] in Niles are so confused that the ruling provides little precedent for
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the principle that agencies having replenishment powers inherently possess the power to regulate and use the entire
subsurface of all real property within their boundaries, without the necessity of paying just compensation, under a
public servitude theory.” (Trager, Susan M., Emerging Forums for Groundwater Dispute Resolution in California, 20
Pac.L.J. at p. 69.)

Thus, Nilesinvolves groundwater storage issues like those involved with the case at bar, necessitating such
guestions be answered by the Court; otherwise, this matter will be remanded per the Court of Appeal's Opinion, leaving
these unresolved issues in the crosshairs of future litigation.

IV.FACTUAL AND PROCEDURAL HISTORY
A. Factual Background

The West Coast Basin is located in southwestern Los Angeles County, immediately west of the separately
adjudicated Central Basin, which is physically separated from the West Coast Basin by a geologic fault line. (Opening
Brief at pages 8, 10). The West Basin Judgment, originally entered on August 22, 1961, adjudicated production rightsin
the West Coast Basin, [*17] gave hundreds of parties transferable, intra-basin extraction rights totaling 64,064.09 acre
feet annually and appointed the Department of Water Resources ("DWR") to serve as a neutral watermaster. (Original
Judgment, SectionsI11-1V at Appellants Appendix No. 43, pages 001559-001580). n4 Since entry of the judgment,
there have been very narrow amendments to allow for additional extraction rights. (Original Judgment at 43
AA_001556-001593; Amended Judgments at 70 AA_003740-003844; Operative Judgment, at 1 AA_000001-000094).

n4 References made herein to the underlying record are referred to as volume number AA and page numbers,
such as"43 AA_0011559-001580."

Hillside holds adjudicated water rights under the West Basin Judgment and is a consumer of groundwater. Water is
essential to Hillside's ability to operate and maintain its business.

Hillside, one of the original partiesto the West Basin Judgment, is a non-profit religious organization that operates
a cemetery and mortuary serving the Jewish community [*18] in Los Angeles. (Arciniega Decl., PP2, 3 & 8 at 46
AA_001933 to 001935). Hillside's cemetery, by its very nature, is extremely sensitive to environmental and water
issues.

Hillside must have an adequate supply of water to maintain the landscape of its cemetery in a manner appropriate
for the tranquil remembrance of loved ones. (Arciniega Decl., P8 at 46 AA_001935).

Hillside opposed the Motion to Amend due to its potentially harmful effects on the basin, the water supply and the
ability of Hillside to exercise its adjudicated rights. Potential environmental harms from raising the water table, as the
proposed amendments would, include flooding, subsidence and mobilization of contaminants. (Johnson Depo.
75:30-76:13 at 46 AA_001792-001793). The proposed amendments also pose immediate economic harm to Hillside
and threaten the water supply, as the mere prospect of the proposed amended judgment froze the water market in the
West Coast Basin, due to the rampant speculation inherent in treating unused water as a privatized asset. (Arciniega
Decl., P4 at 46 AA001934; Beste Decl., P10 at 4 AA_000515). (Arciniega Decl., P4 at 46 AA_001934).

B. Procedural History

Thetrial court [*19] denied the Motion to Amend on April 9, 2010 failure to comply with the California
Environmental Quality Act and refused to address whether continuing jurisdiction existed for the Motion. Appellants,
consisting of seven public agencies and one privately-held investor-owned utility, subsequently appealed from the trial
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court's denial of their Motion to Amend the West Basin Judgment.

On September 27, 2011, after briefing and oral argument, the Court of Appeal issued the Opinion and certified it
for publication. The Opinion reversed the trial court's denial of Appellants Motion to Amend, and remanded the matter
for further hearing.

In the Opinion, the Court of Appeal recognized that the proposed amendment involved utilization of dewatered
acreage (i.e., storage space) and that storage was not part of the physical solution in the 1961 judgment. (Opinion, p.
662.) The court held, in pertinent part, that in light of language in a 1980 amendment to the 1961 judgment (the 1980
Amendment"), the trial court did have jurisdiction to consider the motion to amend the judgment. (Id.) In other words,
the Opinion holds that an amendment expanded continuing jurisdiction. The court reversed [*20] the lower court's
order and has remanded the matter to thetrial court for afull hearing on a physical solution to the water storage issue.

(1d.

Asis explained below, the Opinion creates inconsistency in the law and exposes unsettled questions related to
groundwater storage in previously adjudicated basins. Accordingly, Hillside's Petition for Review should be granted by
this Court.

V.ARGUMENT

A. Review Should Be Granted To Secure Unifor mity Of Decision With Respect To Questions Of Law
Regarding Limitations Of Article X. Section 2 Of The California Constitution Aslt Relates To Fundamental
Principles Of Law.

Rule 8.500(b)(1) provides, in pertinent part, that the Court may order review "when necessary to secure uniformity
of decision..." Here, the Court of Appeal's decision isinconsistent with well-settled law regarding procedural due
process and jurisdictional requirements, namely by applying an overly expansive scope to the Constitutional
Amendment.

Alternatively, the Court should grant review to ensure uniformity of decision, particularly asto the Mojave
Decision and the San Fernando Decision.

1. Exceeding The Constitutional [*21] Amendment. The Opinion Incorrectly Blends Storage Rights With
Extraction Rights To Find Jurisdiction Exists. Which Renders An Internally I nconsistent I nterpretation Of The
Judgment And Is A Mistake Of Law.

The Court of Appeal acknowledges in the Opinion, at page 662, that the storage proposed by Appellants "was not
part of the physical solution in the 1961 judgment.” At page 664 of the Opinion, the Court recognizes that "[t]he West
Basin Judgment does not contain provisions relating to storage." Y et, the Opinion irreconcilably interprets the 1980
Amendment as expanding the scope of the original Judgment to adjudicate of storage. (Opinion, p. 671.) The Opinion
concludes, "The 1980 judgment adds the power of thetrial court to take necessary stepsto protect and preserve
the West Basin in addition to the rights of the parties aswas specified in the 1961 judgment.” (Opinion, p. 666
[emphasis added].) Such interpretation of the Amendment is an unreasonable leap from what actually took place in
1980.

Specifically, the Court of Appeal reasons that the scope of the Judgment was expanded "beyond the issue of
extraction rights by imposing a physical solution [*22] which regulates carry-over rights, imposes sanctions for
over production, provides supplemental water which could be placed in an exchange pool, and grantsthe
Watermaster extensiverightsto administer and allocate supplemental prices." (Opinion, pp. 665-666.)

Each of the amendments addressed existing extraction provisions - they did not add new issues to the Judgment, as
the Opinion incorrectly concludes.
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First, "carry-over rights' are not separate and apart from extraction rights. A carryover provision allows a party
who does not use its full adjudicated extraction right in one water year "to carry over from such water year the right to
extract from the Basin in the next succeeding water year" the amount which it did not pump in the prior water year. (1
AA_000055; see also, the Central Basin Decision, supra, 109 Cal.App.4th at 911.) This contrasts with storage rights,
which are acquired by adding new water to abasin. Carryover of extraction rights merely provides flexibility in the
timing of a pumper's extraction and has nothing to do with storage rights. (Id.; see aso, the Central Basin Decision,
supra, 109 Cal.App.4th at 910-911 [*23] [The Court held that "the Judgment does not grant parties to an extraction
judgment aright to storage rights based on linkage of storage and extraction rights - because no such linkage in rights
exists, or based on carryover provisionsin the judgment.")

Indeed, the carryover provision does not grant ownership over the unpumped water. "The right to water is
usufructuary," which means that "water rights holders have the right to 'take and use water,' but they do not own the
water." (Central Basin Decision, supra, 109 Cal.App.4th at 905, citing State of California v. Superior Court (2000) 78
Cal.App.4th 1019, 1022-1026.) Thus, the carryover provision means a party may delay in exercising itsright to extract
water, but only as specifically allowed by the Judgment.

Second, "sanctions for overproduction” relate directly to controlling the level of extraction in the Basin. The Court
of Appeal provides no explanation in the Opinion for its conclusion that safeguards implemented to prevent
overproduction (i.e., over extraction) of water "goes beyond the issue of extraction rights." (Opinion, pp. 665-666.)

Third, that the Judgment allows for "supplemental [*24] water [to] be placed in an exchange pool" is afactual
misstatement. (Opinion, p. 666; 1 AA_000057-63.) The Exchange Pool Provisions require that a party who has access
to more water than its "estimated total required use of water," from sources outside of the Basin, must make a specified
amount of its"Adjudicated Right" available to the Exchange Pool. (1 AA_000057.) The Exchange Pool is a mandatory
exchange of extraction rights between those who have more water than they need and those who do not. The Exchange
Pool simply provides for unexercised extraction rights to be "placed in the exchange pool" for othersto use. It isnot a
provision that allows for storage of imported water, as misstated in the Opinion. (See the Central Basin Decision, supra,
109 Cal.App.4th at 910-911 [ The Court held that "the Judgment does not grant parties to an extraction judgment aright
to storage rights based on linkage of storage and extraction rights - because no such linkage in rights exists, or based on
carryover provisionsin the judgment.”)

Lastly, the Watermaster does not "administer and all ocate supplemental pricing" under the 1980 Amendment, as
stated in [*25] the Opinion. (Opinion, p. 666.) Rather, the Watermaster has the ability to administer and allocate the
pricing of the exchanged adjudicated rights. which are released into the Exchange Pool pursuant to the applicable
provisions.

Notably, the provisions providing for carryover of extraction rights, sanctions for over extraction, and the Exchange
Pool, were all present in the original Judgment, and were merely modified by the 1980 Amendment. (6 AA_581-1582.)
Thus, the Court of Appeal's reasoning that "[t]he West Basin Judgment does not contain provisions relating to storage”
(Opinion, p. 664), but the 1980 Amendment added provisions that go "beyond the issue of extraction rights’

(Opposition at pp. 665-666) is not supported by the facts, nor could it have been permitted as a matter of law.

The Opinion's sole justification for expanding continuing jurisdiction in this case is the misunderstanding of the
1980 Amendment which results in a misstatement of facts. Nothing in the record supports such a broad interpretation of
an amendment to a judgment nearly twenty years after the trial and entry of the original judgment. Indeed, such a broad
interpretation of the amendment is[*26] also amistake of law as courts have established that glaringly similar
provisions in another extraction judgment do not extend the scope of that judgment to issues of storage. (The Central
Basin Decision, supra, 109 Cal.App.4th at 910-912; see also City of Cohort, supra, 226 Cal.App.2d at 648-649; and see
Big Bear, supra, 207 Cal.App.3d at 376-378.)

An extraction right is separate and distinct from a storage right, courts should not be permitted to so casually divest
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common law storage rights without notice to affected parties by assigning those storage rights to parties with
adjudicated extraction rights, at the detriment of other storage rights holders who were not properly put on notice that
their rights would be divested without any opportunity to object. (See San Fernando Decision, supra, 14 Cal.3d at 212,
280-281.) This effect, in and of itself, violates the Mojave Decision as set froth, supra at Section I11.A. In addition,
parties and non-parties procedural due process rights must be given consideration, which the Court of Appeal did not
do.

2.1t IsNot The Language Of Retention [*27]  Of Jurisdiction In A Judgment That Solely Determines
Continuing Jurisdiction. But Also Due Process Considerations That Define The Permissible Scope Of Retention Of
Continuing Jurisdiction.

Subject matter jurisdiction is the "power to hear or determine the case.” (Witkin, Cal. Proc. (5th ed. 2008)
Jurisdiction, § 11; see aso Abelleirav. District Court of App., Third Dist. (1941) 17 Cal.2d 280, 288.) It is essential for
the validity of any proceeding, order, or judgment, and therefore, it cannot be waived, nor can parties to a controversy
confer it upon a court. (Summersv. Superior Court (1959) 53 Cal.2d 295, 298.) Subject matter comes from ajusticiable
controversy requiring that the court exercise its discretion to declare rights; otherwise, a court would be issuing an
advisory opinion. (Southern California Edison Co. v. Sate Farm Mut. Auto Ins. Co. (1969) 271 Cal .App.2d 744.)

"The genera ruleisthat once ajudgment has been entered, the trial court loses its unrestricted power to change that
judgment. The court does retain power to correct clerical errors. . . . However, it may not amend such ajudgment to
substantially [*28] modify it or materially alter the rights of the parties under its authority to correct clerica error."
(Craven v. Croud (1985) 163 Cal.App.3d 779, 782, citing In re Calendario (1970) 3 Cal.3d 702, 705.) Thus, retention
of jurisdiction to modify judgmentsis a rare exception to well-established rules regarding finality of judgments, and itis
permissible only when it operates within the bounds of fundamental concepts of due process and our system of civil
procedure. n5

n5 The rare exception has been applied to groundwater rights adjudications, but courts have enforced
compliance with the fundamental due process protections that are woven into continuing jurisdiction cases. Such
was the case in the two groundwater rights adjudications in City of Colton, supra, and Big Bear, supra.

As Witkin notes, a court may retain jurisdiction in ajudgment "in order to effectuate the decree and to alter its
procedural provisions but may not modify [*29] ajudgment outside the issues raised in the pleadings or pretrial
proceedings.” (7 Witkin, Cal. Proc. (5th ed. 2008) Judgment, § 80, [emphasis added]; Baar v. Smith (1927) 201 Cal. 87,
101; see also OCWD, supra, 226 Cal.App.2d at 648-649, [modification of ajudgment going beyond theissuesraised in
the original proceedings would be "extrgjudicial and invalid"] (emphasis added).) Accordingly, no matter how "broad"
the language of the jurisdictional provision, the only logical and permissible interpretation of that language is that,
consistent with due process limitations, atrial court intends to retain jurisdiction only over matters originally within its
jurisdiction. (City of Colton, supra, 226 Cal.App.2d at pp.648-649; see also Big Bear, supra, 207 Cal.App.3d 363,
376-378 [awater rights judgment may not be modified beyond its origina scope].)

Indeed, in City of Colton, the court acknowledged that the retention of continuing jurisdiction expressly provided
for "amplification” of issues at alater date. The court, however, rejected the proposed "amplification” of the judgment.
The court specifically [*30] stated that it is not "proper to deal with rights not at issue upon trial.” (1d. at p.649.) It
reasoned that "[a] judgment outside the issuesis not amere irregularity; it isextrgjudicial and invalid." (Ibid. [emphasis
added]) Therefore, the court held "the trial court was without jurisdiction to grant [the motion]." (Id. at p.650 [emphasis
added].) n6
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n6 Notably, the court also determined that afew references in the judgment to prescriptive water rights was not
enough to retain jurisdiction over such rightsin the future. (1d. at p.646.)

The City of Cohort holding did not establish a new rule with limited applicability. Rather, the City of Cohort rule
stems from basic and essential due process protections and jurisdictional limitations that cannot be ignored. (Code Civ.
Proc, § 580 [a court's jurisdiction is limited to what the parties put before that Court]; see also discussion, supra, pp.
17-18.) Indeed, this Court has recognized that "[s]o much of ajudgment [*31] that exceedstheissues. . . tried or
involved, is coram non judice and void." (Baar, supra, 201 Cal. at p.99.) The Court of Appeal contends otherwise.

The Opinion accepts the limitations of continuing jurisdiction over a decades-old judgment, as set forth in City of
Cohort and Big Bear. The Opinion, however, distinguishes the City of Cohort and Big Bear cases based solely on an
erroneous and wholly unsupported interpretation of the 1980 Amendment. Furthermore, the Opinion's interpretation of
the 1980 Amendment contradicts the holdingsin City of Cohort and Big Bear, which the Court of Appeal recognizes as
valid holdings which limit continuing jurisdiction. As such, uniformity of decision necessitates this Court's review.

3. The Rule Against Adjudication Of Future Rights |s Applicable To Allocation Of Storage Space.

The Court of Appeal misinterpreted and misapplied the Central Basin Decision in reasoning that the rule against
adjudication of future water rights is inapplicable to allocations of storage space. (Opinion, p. 672.) In the Central Basin
Decision, th e court reasoned that "[t]he retention of jurisdiction [*32] here [referring to retention of jurisdiction as
proposed by respondents there] does not contravene the well-established rule that a court cannot adjudicate future water
rights." (the Central Basin Decision, supra, 109 Cal.App.4th at p.904, citing City of Pasadena v. City of Alhambra
["Pasadena”] (1949) 33 Cal.2d 908, 937, and City of Colton, supra, 226 Cal.App.2d at 648-649.)

The Central Basin court found that the rule against adjudication of future water rights was inapplicable to the
specific proposed amendments in that case, because the proposed "allocation of storage space requires 'no declaration as
to future rights in water [or storage space] to which a party has no present right." (1d. [emphasis added.] In other words,
the parties there did not frame their proposal as one to add new rights not contemplated in the original judgment.

Rather, the parties argued that the proposed storage rights were already contained within the original judgment and
concomitant thereto.

Thus, the Central Basin Decision did not hold that the rule against adjudication of future water rights does not
apply to all [*33] proposals allocating storage space, as the Opinion reasons. (Opinion, p. 672.) Instead, the Central
Basin Court applied the rule and concluded that the specific proposal therein did not contravene the rule. (The Central
Basin Decision,, supra, 109 Cal.App.4th at 904.)

4. Despite The Rieht To Due Process. No Party To The West Basin Judgment (Nor Were Any Non-Parties)
Provided Notice And Opportunity Regarding Inclusion Of Storage In The Judgment: I nstead. The Court Of Appeal
Retroactively Found Storage | s Part Of The Judgment

No party to this appeal was provided the opportunity to offer supplemental briefing on whether the 1980
Amendment - including the words, "...of the Basin..." - can support a conclusion that storage is included within the West
Basin Judgment following the 1980 Amendment. The failure to properly address the 1980 Amendment, or continuing
jurisdiction in general stems from the refusal by the trial court to entertain the issue. In this case, the circumstances are
even more compelling due to the lack of briefing and argument and opportunity on the Court's specific reasoning that
inclusion of the phrase, "...of the Basin... [*34] ," in the 1980 Amendment includes the subject matter of Appellants
proposed amendment. Thetrial court's order, and similarly this Court of Appeal's Opinion, is primarily based upon the
applicability of CEQA.

The 1980 Amendment is the bridge used by the Court of Appeal to connect the West Basin Judgment to Appellants
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proposed amendment, which isto say the 1980 Amendment serves as the basis for the Opinion. At page 667 of the
Opinion, reasoning that inclusion of the three words, "...of the Basin..." in "...Paragraph XV of the 1980 judgment
material[ly] expands’ the equitable power of thetria court, the Court of Appeal concluded that jurisdiction for
Appellants proposed storage amendment exists.

Although jurisdiction is never waived, after the 1980 Amendment surfaced with such force through the Opinion,
Hillside requested through its Petition for Rehearing and pursuant to Government Code section 68081 to provide
supplemental briefing or rehearing regarding the same. The Court of Appeal denied the petition and the request.

In doing so and by way of its Opinion, the Court of Appeal defies the Mojave Decision's mandate prohibiting rights
from being trumped or superseded by [*35] a"physical solution” arising from the Constitutional Amendment. In
addition, the Opinion dismisses well-settled law relating to jurisdiction and due process rights. Accordingly, these errors
and the resulting inconsistencies created by the Opinion with published appellate and Supreme Court cases compel
review of the Opinion.

B. Review Should Be Granted Because The Court Of Appeal Lacked Jurisdiction. Yet The Court Of Appeal
- While Recognizing The Well-Established Limitations Of Continuing Jurisdiction - Mistakenly Creates An
Unfounded Exception To The Law.

The Court of Appeal lacked jurisdiction to hear Appellants appeal regarding denial of their Motion to Amend.

Hillside hereby incorporates by reference Section V.A.2, supra. In addition, in just one paragraph at page 672 of
the Opinion, the Court of Appeal erroneously concludes that the "broad language before us' (referring to the 1980
Amendment) materially distinguishes this case from City of Colton and Big Bear. The Opinion fails to embrace this
case is exactly what City of Colton and Big Bear were designed to protect against.

The Court of Appeal acknowledged in the Opinion that in City of [*36] Colton, continuing jurisdiction pursuant
to ajudgment on groundwater extraction rights in the Orange County groundwater basin did not extend to adjudication
of new groundwater extraction rightsin the same basin, because the new proposed rights had been acquired by
prescription. (City of Colton, supra, 226 Cal.App.2d at 648-649.) In other words, even though the subject matter of the
original adjudication in the City of Colton case and the proposed amendment both involved extraction rights, the Court
scrupulously guarded the scope of the continuing jurisdiction simply because the newly-proposed rights had been
acquired in adifferent manner. (1d.) By comparison, the expansion of continuing jurisdiction proposed by Appellants
and erroneously granted by the Court of Appeal isfar greater than the expansion that was rejected in City of Colton.

The only stated basis for accepting the expansion of jurisdiction here is the Court of Appeal's interpretation of the
1980 Amendment as one that "expanded the trial court's jurisdiction to reach the issuesin the proposed amendment.”
(Opinion at p. 672.) However, the Court of Appeal's reasoning isinconsistent [*37] throughout the Opinion. If the trial
court, under City o/Colton, could not have retained jurisdiction to address at a later time issues "not contemplated in the
original judgment” (id), thetrial court here could not have expanded the original judgment in 1980 to cover storage or
comprehensive management of the Basin. The Court of Appeal already acknowledges throughout the Opinion that the
original judgment did not contain the storage issues proposed by Appellants. There is no basis, then, for atria court to
have had jurisdiction in 1980 to expand the Judgment twenty years later beyond what was adjudicated in 1961. Nor is
there any basis to do so now.

Notably, even if the 1980 Amendment added "broad" language purporting to create jurisdiction beyond the
continuing jurisdiction that was retained in 1961, the "broad" language would not change the limitations set by law. In
City of Cotton, thejurisdictional provision expressly provided for "amplification" of the issues post-judgment. (City of
Colton, supra, 226 Cal.App.2d at p.644.) Still, the court rejected the proposed "amplification." (1d. at 646-647.)

The Opinion incorrectly [*38] treats the "continuing jurisdiction” of the West Basin Judgment as elastic. If taken to
its next logical step in water law, this elasticity could conceivably extend to jurisdiction over surface diversion rights;
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despite the fact that is not legally part of the judgment nor was it intended by the parties.

Theimportant limitation reiterated in City of Cohort derives from protection of due process, which Hillside
addressesin detail, infra, at V.A. Asin City of Colton, appropriately limited continuing jurisdiction should be found
here to protect against infringement of procedural due process rights and non-parties' common law rights to store water
in the West Coast Basin.

VI.CONCLUSION

Based on the foregoing reasons, Hillside respectfully requests that this Court grant review of the published Court of
Appeal's Opinion to secure uniformity of decisions, and to settle important questions of law regarding limitations of
Article X, Section 2 of the California Constitution as it relates to principles of law involving jurisdiction, due process,
and rights to store water in California groundwater basins.
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