
























































































































































Hernandez additionally submitted declarations from a total of 23
nonmanagement, hourly employees who worked at Chipotle restaurants in California.
The employees declared that sometimes their managers denied or interrupted their
breaks, in varying degrees.

Puréuant to court order, Chipotle served a computerized spreadsheet with
statistics relating to employee time records. Thereafter, Hernandez filed a
supplemental expert declaration from professor of statistics Richard Kakigi, Ph.D. He
had analyzed Chipotle’s clock-in and clock-out data from July 1, 2003 through
February 9, 2009, for nonexémpt employees, “excluding employees who exclusively
occupied any of the five management positions for the entire class period.” (Fn.
omitted, italics added.). Professor Kakigi concluded as follows: Ninety-two percent
of the employees had missed at least one meal break. On average, each employee
missed meal breaks on 20.5% of his or her workdays. “All stores (100%) had at least
one missed meal break. On average, each employee had a missed meal break on
20.5% of his or her workdays.” Eighty-eight percent of employees had at least one
missed rest break, and on average each erhployee had a missed rest break on 13.0% of
his or her workdays. All stores (100 %) had at-least one missed rest break, and on
average each store had a missed rest break on 13.0% of its employee workdays.! In
reaching his conclusions, Dr. Kakigi ¢lassified as missed meal bréaks instances Where
the records did not reflect any break period, as wéll as instances where an employee
had taken a meal break of less than 30 minutes. He classified breaks of 30 minutes or
ldnger as meal breaks and breaks 10 to 29 minutes long as rest breaks.

In response, Chipotle argued the professor’s conclusions had no value bécause |
(D) he counted as a missed break any employee who refused to take a break, as well as

those who might have reported back to work one minute early; (2) the employee

1 Thus, out of 2,074,451 shifts, 424,341 shifts (or 20.5%) did not contain time
punches for a meal break of 30 minutes or longer. Of those employee shifts, there:
were 270,245 workdays that did not contain time punches for a rest break within the
first four hours of 10 minutes or longer, for a total of 13%.



records included those who worked occasionally as managers, thereby creating an
inherent conflict of interest among putative class members; (3) the records did not
establish a universal policy or practice as they demonstrated that on the “vast majority
of workdays and for the vast majority of employees, meal periods were taken”; and (4)
the records did not establish why breaks were not taken or were too short.

d. The trial court’s ruling on the motion to decertify and the
motion to certify

After a lengthy hearing, the trial court issued a comprehensive written ruling.
The court found Hernandez had established the factors of numerosity, ascertainability
of the class, typicality of Hernandez’s claims, and adequacy of Hernandez and his
counsel as representatives. However, the court denied certification on the grounds that
individual issues predominated over common issues, and class treatment was not
superior to individual actions.

The trial court held that with regard to rest breaks, as conceded by Hernandez,
employers need only authorize and permit such breaks, which means to make them

" available. The trial court recognized that the California Supreme Court had granted

review of two cases to decide whether California law required employers to ensure
employees take meal breaks, or if the prbper standard was that employers need only
provide employees with the opportunity to take such breaks.2 The trial court
concluded the Supreme Court likely was to decide California employers were required
to provide employees with the ability to take breaks, not to ensure breaks be taken.
The trial court further ruled that although there were common questions regarding
whether Chipotle’s policy was to provide breaks, whether employees “missed or
received shorten[ed] meal and rest breaks[ ] and whether such constituted an unfair

business practice, these questions do not predominate.” The trial court stated that if

2 The two cases presently before the Supreme Court (Brinker Restaurant v. S. C.,
review granted Oct. 22, 2008, S166350, and Brinkley v. Public Storage, review
granted Jan. 14, 2009, S168806) will address the “proper interpretation of California
statutes and regulatxons governing an employer’s duty to prov1de meal and rest breaks
to hourly workers.”



the Supreme Court held employers had to ensure employees take breaks, class action
treatment of this case would be appropriate.

The trial court found that class adjudication of the wage and hour break claims
was not manageable, nor would it provide a substantial benefit to the court or parties.
Rather, individual inquiry was “required to determine if [Chipotle] is liable for
denying proper meal and rest breaks to each of its thousands of employees.” Further,
adjudication of these individual issues rendered classwide adjudication unmanageable
because, even if an employee’s time record indicated a break was missed, that in and
of itself did not establish that Chipotle failed to provide, authorize or permit the
employee to take a meal or rest break. Additionally, Hernandez failed to present a
clear outline of how the court and parties could use a sampling of testimony to address
all of the individual questions that had to be answered.

. DISCUSSION
1. Class actions and the standard of review

Code of Civil Procedure section 382 authorizes class actions “when the
question is one of a common or general interest, of many persons, or when the parties
are numerous, and it is impracticable to bring them all before the court . . . .” (See also
Cal. Rules of Ct., rule 3.760 et seq.) Class certification requires the party seeking
certification to prove “(1) . . . a sufficiently numerous, ascertainable class, (2) ... a
well-defined community of interest, and (3) that certification will provide substantial
benefits to litigants and the courts, i.e., that proceeding as a class is supérior to other
methods. [Citations.] In turn, the ‘community of interest requirement embodies three
factors: (1) predominant common questions of law or fact; (2) class representatives
with claims or defenses typical of the class; and (3) class representatives who can
adequately represent the class.” [Citation.]” (Fireside Bank v. Superior Court (2007)
40 Cal.4th 1069, 1089 (Fireside Bank), citing émong others, Code Civ. Proc., § 382 &
Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 326 (Sav-On Drug
Stores).) ' |



“A class action may be maintained even if each member must individually
show eligibility for recovery or the amount of damages. But a class action will not be
permitted if each member is required to ‘litigate substantial and numerous factually
uniqué questions’ before a recovery may be allowed. [Citations.] ... ‘[IJf a class
action “will splinter into individual trials,” common questions do not predominate and
- litigation of the action in the class format is inappropriate. [Citation.]’ [Citations.]”
(Arenas v. El Torito Restaurants, Inc. (2010) 183 Cal.App.4th 723, 732 [order denying
certification on misclassification allegations affirmed where trial court found tasks
performed by restaurant managers, and time devoted to each task varied widely from
restaurant to restaurant].) ’ |

| A ruling 6n certification is reviewed for abuse of discretion. (Sav-On Drug
Stores, supra, 34 Cal.4th at p. 326.) “Because trial courts are ideally situated to
- evaluate the efficiencies and practicalities of permitting group action, they are afforded
great discretion in granting or denying certification. The denial of certification to an
entire class is an appealable order [citations], but in the absence of other error, a trial
court ruling suppbrted By substantial evidence generally will not be disturbed ‘unless
(1) improper criteria were used [citation]; or (2) erroneoﬁs legal assumptions were
made [citation]’ [citation]. Under this standard, an order based upon improper criteria
or incorrect assumptions calls for reversal ¢ “even though there may be substantial
evidence to support the court’s order.” * [Citations.]” (Linder v. Thrifty Qil Co.
(2000) 23 Cal.4th 429, 435-436 (Linder); accord, Sav-On Drug Stores, supra, at pp.
326-327.) |

Thus, “[t]he appeal of an order denying class certification presents an exception
to the general rule that a reviewing court will look to the trial court’s result, not its
rationale. If the trial court failed to follow the correct legal analysis when deciding
whether to certify a class action, ‘an appellate court is required to reverse an order
denying clasé certification . . ., “even though there may be substantial evidence to
support the court’s order.” ’ [Citations.] In other words, we review only the reasons

given by the trial court for denial of class certification, and ignore any other grounds



that might support denial.” (Bartold v. Glendale Federal Bank (2000) 81 Cal.App.4th
816, 828-829.) « ‘[Wihere a certification order turns on inferences to be drawn from
the facts, “ ‘the reviewing court has no authority to substitute its decision for that of
the trial court.” ”’ [Citations.]” (Sav-On Drug Stores, supra, 34 Cal.4th at p. 328.)

2. Employers need only provide employees with breaks.

| The trial court first held that California law requires that employers provide, but
not ensure, employees take meal and rest breaks. Since we must ascertain if the trial
court’s ruling was based upon an erroneous legal analysis (Linder, supra, 23 Cal.4th at
pp- 435-436), we turn to this legal issue.

a. The trial court’s legal analysis was correct.

Labor Code section 226.7, subdivision (a) states: “No employer shall require
any employee to work during any meal or rest period mandated by an applicable order
of the Industrial Welfare Commission.” Labor Code section 512, subdivision (a)
states that employers must provide employees with meal periods of not less than 30
minutes if they work shifts of more than five hours per day and a second 30-minute
meal break if they work shifts longer than 10 hours per day.3 '

“[T]he Industrial Welfare Commission (IWC) ‘is . . . empowered to formulate
regulations (known as wage orders) governing employment in the State of
Californial.]’ ” (Ghazaryan v. Diva Limousine, Ltd. (2008) 169 Cal.App.4th 1524,
1534, citing Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 561-

3 Labor Code section 512, subdivision (a) states: “An employer may not employ
an employee for a work period of more than five hours per day without providing the
employee with a meal period of not less than 30 minutes, except that if the total work
period per day of the employee is no more than six hours, the meal period may be
waived by mutual consent of both the employer and employee. An employer may not
employ an employee for a work period of more than 10 hours per day without
providing the employee with a second meal period of not less than 30 minutes, except
that if the total hours worked is no more than 12 hours, the second meal period may be
waived by mutual consent of the employer and the employee only if the first meal
period was not waived.” (Italics added.)



562.) Labor Code section 516 specifically authorizes the IWC to “adopt or amend
working condition orders with respect to break periods, meal periods, and days of rest
for any workers in California consistent with the health and welfare of those workers.”
IWC’s wage orders are codified in the California Code of Regulations. (E.g., Sav-On
Drug Stores, supra, 34 Cal.4th at p. 324; Ghazaryan, supra, at p. 1534.)

Wage Order 5-2001, which governs restaurant workers like the Chipotle
employées, echoes the language of Labor Code section 512. It requires employers to
provide employees with a meal period of not less than 30 minutes for a work period of
more than five hours. (Cal. Code Regs., tit. 8, § 11050, subd. 11.)* Similarly, Wage
Order 5-2001 states that employers are to authorize and permit employees to take a
10-minute rest break for every four hours worked. (Cal. Code Regs., tit. 8, § 11050,

subd. 12.)5 California employers are required to keep accurate records of meal; but

4 California Code of Regulations, title 8, section 11050, subdivision 11 states in
pertinent part: “Meal Periods [{] (A) No employer shall employ any person for a
work period of more than five (5) hours without a meal period of not less than 30
minutes, except that when a work period of not more than six (6) hours will complete
the day’s work the meal period may be waived by mutual consent of the employer and
the employee. . . . [§] (B) If an employer fails fo provide an employee a meal period
in accordance with the applicable provisions of this order, the employer shall pay the
employee one (1) hour of pay at the employee’s regular rate of compensation for each
workday that the meal period is not provided.” (Italics added.) '

- 5 California Code of Regulations, title 8, section 11050, subdivision 12 states in
part: “Rest Periods []] (A) Every employer shall authorize and permit all employees
to take rest periods, which insofar as practicable shall be in the middle of each work
period. The authorized rest period time shall be based on the total hours worked daily
at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.
However, a rest period need not be authorized for employees whose total daily work
time is less than three and one-half (3 1/2) hours. Authorized rest period time shall be
counted, as hours worked, for which there shall be no deduction from wages. []] (B)
If an employer fails fo provide an employee a rest period in accordance with the
applicable provisions of this order, the employer shall pay the employee one (1) hour
of pay at the employee’s regular rate of compensation for each workday that the rest
period is not provided.” (Italics added.)
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not rest, breaks. (Cal. Code Regs., tit. 8, § 11050, subd. 7; cf. Franco v. Athens
 Disposal Co., Inc. (2009) 171 Cal.App.4th 1277, 1299.)

Hernandez admits employers must provide, i1.e., authorize and permit,
employees to take rest breaks, but contends a different standard applies to meal breaks
and thus, the trial court’s legal analysis was faulty. This contention is not persuasive.
“The California Supreme Court has described the interest protected by meal break
provisions, stating that ‘[a]n employee forced to forgo his or her meal period . . . has
been deprived of the right to be free of the employer’s control during the meal period.’
Murphy v. Kenneth Cole Prods., Inc., 40 Cal.4th 1094, 1104 (2007). Itis an
employer’s obligation to ensure that its employees are free from its control for thirty
minutes, not to ensure that the employees do any particular thing during: that time.
Indeed, in characterizing violations of California meal period obligations in Murphy,
the California Supreme Court repeatedly described it as an obligation not to force
employees to work through breaks. [Citation.]” (Brown v. Federal Express Corp.
(C.D.Cal. 2008) 249 F.R.D. 580, 585, fn. omitted.)

Consistent with the purpose of requiring employers to provide employees with
meal breaks, the Labor Code and the IWC use mandatory language (e.g., Lab. Code, §
226.7, subd. (a) [“No employer shall require any employee to work during any meal or
rest period . . .”]) precluding employers from pressuring employees to skip breaks,
declining to schedule breaks, or establishing a work environment .discouraging or
preventing employees from taking such breaks. The mandatory language does not
mean employers must ensure employees take meal breaks. Our interpretation of the
meal break requirement is supported by the definition of the word “provide” as used in
Labor Code sections 226.7, subdivision (b), and 512, subdivision (a), as well as
California Code of Regulations, title 8, section 11050, subdivisions 11 and 12. (See
fn. 4 & fn. 5, ante.) “Provide” means “to supply or make available.” (Webster’s
Ninth Collegiate Dictionary (1986) p. 948.)

' Hernandez relies on Cicairos v. Summit Logistics;, Inc., supra, 133 Cal.App.4th

949 (Cicairos) to argue employers must ensure meal breaks are taken. In Cicairos, an '
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employer did not schedule meal breaks for its truck driver employees, established a
system whereby drivers were pressured to make a certain number of trips during a
work day, had a monitoring system to track drivers, and did not include a code for rest
stops in its computer system. (/d. at p. 962.) These and other aspects of the work |
environment effectively deprived drivers of an opportunity to take breaks. In
reversing a summary judgment granted to the employer with regard to meal break
claims, the appellate court relied upon a January 28, 2002 opinion letter from the
Division of Labor Standards Enforcement (DLSE). Cicairos stated, “Under the facts
presented . . . the [employer’s] obligation to provide the plaintiffs with an adequate
meal period is not satisfied by assuming that the meal periods were taken, because
employers have ‘an affirmative obligation to ensure that workers are actually relieved
of all duty.” (Dept. of Industrial Relations, DLSE, Opinion Letter No. 2002.01.28
(Jan. 28, 2002) p. 1.)” (Cicairos, supra, at pp. 962-963.) With regard to rest breaks,
Cicairos held “the [employer] could . . . be liable if the plaintiffs did not take their full
10-minute rest breaks because, as-a practical matter, the defendant did not permit the
plaintiffs to take their rest breaks. (See Cal. Code Regs., tit. 8, § 11090, subd. 12(A)
[employer must authorize and permit rest period].) . .. [f] The defendant has not
proven it supplied the plaintiffs with their rest periods; therefore, summary judgment
was improper.” (Cicairos, supra, at p. 963.)% 1
Cicairos does not assist Hernandez. The DLSE has withdrawn the opinion
letter upon which Cicairos based its analysis. (Dept. of Industrial Relations, DLSE,
Opinion Letter (October 23, 2008) [“Court Rulings on Meal Periods”].) ~(2AA263)~
‘In doing S0, thé Division stated: “Taken together, the language of the statute and the
regulation, and the cases interpreting them demonstrates compelling support for the
position that employers must provide meal periods to employees but do not have an

additional obligation to ensure that such meal periods are actually taken.” (Dept. of

6 Cicairos concerned Wagé Order 9-2001 (Cal. Code Regs., tit. 8, § 11090)
covering workers in the transportation industry, but the pertinent wage order
provisions are materially similar.
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Industrial Relations, DLSE, Opinion Letter (October 23, 2008) at p. 2.) Further,
Cicairos’s conclusion relating to meal breaks did not depend upon an “ensure”
standard. Rather, the facts in Cicairos were such that the employer’s business
practices effectively deprived employees of the ability to take meal breaks. (Dept. of
Industrial Relations, DLSE, Opinion Letter (October 23, 2008) at p. 5.)

Hernandez’s position also is not practical. “Requiring enforcement of meal
breaks would place an undue burden on employers whose employees are numerous or
who . . . do not appear to remain in contact with the employer during the day. See
White v. Starbucks Corp., 497 F.Supp.2d 1080, 1088-89 (N.D.Cal.2007). It would
- also create perverse incentives, encouraging erhployees to violate company meal break
“policy in order to receive extra compensation under California wage and hour laws.

[Citation.]” (Brown v. Federal Express Corp., supra, 249 F.R.D. at p. 585.) Thus,
although the Supreme Court has yet to decide the issue, we hold that the trial court
used the correct legal analysis with regard to meal breaks. _

b. The trial court was not foreclosed from addressing the legal issue.

Citing Linder, supra, 23 Cal.4th 439, Hernandez argues the trial court should
not have addressed whether employers must provide meal breaks rather than ensure
they be taken because a certification issue is “essentially a procedural one that does not
ask whether an action is legally or factuélly meritorious.” (Id. at pp. 439-440; accord,
Sav-On Drug Stores, supra, 34 Cal.4th at p. 326.)

However, neither Linder nor other Supreme Court authority forecloses courts
from examining a legal issue in addressing certification. “[Linder] said only that a
plaintiff need not establish a likelih‘ood of success on the merifs in order to obtain class
certification. It does not follow that, in determining whether the criteria of Code of
Civil Procedure section 382 are met, a trial or appella{e court is precluded from
considering how various claims and defenses relate and may affect the course of the
litigation, considerations that may overlap the caée’s merits. [Citation.] ... Linder . ..
expressly recognized that ‘whether the claims or defenses of the representative

plaintiffs are typical of class claims or defenses’ was an issue that might necessarily be
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intertwined with the merits of the case, but which a court considering certification
necessarily could and should consider. [Citations.]” (Fireside Bank, supra, 40 Cal.4th
at pp. 1091-1092; Washington Mutual Bank v. Superior Court (2001) 24 Cal.4th 906
[choice of law issue had to be resolved before certification of nationwide class was
addressed as it was key to predominance and manageability]; Walsh v. IKON Office
Solutions, Inc. (2007) 148 Cal. App.4th 1440, 1450 [affirmative defenses may be
considered to defeat certiﬁcation]; contra, Medrazo v. Honda of North Hollywood
(2008) 166 Cal.App.4th 89, 97-98.) |

Hernandez also points to Jaimez v. Daiohs USA, Inc. (2010) 181 Cal.App.4th
1286 (Jaimez) to’support his argument that the trial court should not have examined
the provide versus ensure legal issue. In Jaimez, Division One of this district reversed
the denial of class certification in a case that, like Cicairos, involved employces who
were on'the road most of the day or at customers’ places of business. Jaimez found it
unnecessary to decide whether employers need only “provide” meal breaks and not
ensure employees take them. (Jaimez, supra, at pp. 13013-1304.) The declarations
established there were predominant common factual issues whether the employees
missed meal breaks because of the e’mplcyer’s practice of designating delivery
schedules and routes that made it impossible for employees to both take their breaks
and compleie their deliveries on time. (/. at pp. 1300-1301.) Before 2006, the
employer had a practice of deducting 30 minutes per shift for meal breaks even if no
break was taken, eind after 2006, employees had to sign a manifest indicating they took
a meal break, regardless of whether they took the break, in order to get paid. (/d. at p.
1304.) Since the employer’s practices presented the predominant common factual
issues on the meal and rest break claims, Jaimez did not have to consider whether the
employer violated a duty to provide or to ensure breaks. Jaimez' does not hold that in
every wage-and-hour case, even those presenting entirely different factual issues,
courts may not consider the merits of a legal issue in order to rule on class
certification. The trial court appropriately decided the threshold legal issue as it could

not otherwise assess whether class treatment was warranted.
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3. The trial court did not abuse its discretion in denying certification.

a, There is substantial evidence supporting the trial court’s ruling
that individual issues predominate.

The declarations and depositions of putative class members showed Chipotle
did not have a universal practice with regard to breaks. Some employees declared they
always missed meal breaks; some declared they received meal breaks, but not rest '
breaks; one declared his meal and rest breaks were combined; some did not declare
they were denied meal breaks; and others declared their breaks were delayed.
Employees declared their meal breaks were interrupted with varying degrees of
fréquency, as demonstrated by one employe¢ who declared he was frequently denied
his first rest break, but always denied his second break. In the 73 declarations
provided by Chipotle, employees deciared they had always been provided breaks.
Hernandez himself admitted that except for one occasion, managers in the Manhattan
Beach restaurant always provided him with an opportunity to take his breaks, but
managers in the Hawthorne restaurant denied him meal breaks two or three times a
week.

- The evidence before the trial court suggested that in order to prove Chipotle
violated break laws, Hernandez would have to present an analysis restaurant-by-
restaurant, and perhaps supervisor-By—supervisor. Given the variances in the
declarations, Hémandez did not demonstrate a common practice or policy. (E.g., Ali v.
' ‘U.S.A. Cab Ltd. (2009) 176 Cal.App.4th 1333, 1350 [“When variations in proof of
harm require individualized evidence, the requisite community of interest is missing
and class certification is improper”]; compare with Bufil v. Dollar Financial Group,
Inc. (2008) 162 Cal.App.4th 1193 [certification appropriate where there were
allegations employer had policy of prohibiting certain employees from taking breaks].)
Even if Chipotle managers directed when employees could take breaks, there was
substantial evidence that Chipotle’s supervisory personnel did not uniformly handle
breaks. The only evidence of a company-wide policy and practice was Chipotle’s

“evidence that it provided employees with meal and rest breaks as required by law.
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b. The time records do not demonstrate Hernandez can prove
on a classwide basis that Chipotle failed to provide employees
with breaks.

Hernandez argues he can prove Chipotle has not provided meal and rest breaks
by using employee time records that show-employees did not clock in and out for meal
and rest breaks. However, there is substantial evidence the time records may be
unreliable, because Chipotle paid employees for breaks and, thus, employees lacked an
incentive to clock in and out, and many did not do so. Chipotle instructed managers
not to correct erroneous time records of meal and rest breaks since Chipotle paid
employees for breaks, so there was no benefit gained by such time-record corrections.
A trier of fact will have to ascertain if Chipotle employees actually missed breaks, or
~ simply forgot to record them, as well as the reason why employees might have missed
breaks or went back to work before completing them. In light of the size of the
proposed class, there could be thousands of mini-trials to address‘ the factual issues,
supporting the trial court’s conclusion that class treatment is hot superior to individual
lawsuits. (Kenny v. Supercuts, Inc. (N.D.Cal. 2008) 252 F.R.D. 641, 646 [class
allegations that employer failed to provide meal breaks; disparity in employees’ time

records showed individual inquiry required].)”

7 Hernandez also argues Chipotle cannot rely upon the inaccuracy of its own
records to defeat certification because Chipotle was required to keep accurate records
of all meal breaks taken. (Cal. Code Regs., tit. 8, § 11050, subd. 7; Aguiar v. Cintas
Corp. No. 2 (2006) 144 Cal.App.4th 121, 134-135 [employer who failed to keep
accurate records in wage and hour claim class action case had burden of proof where
employer permitted employees to work on many contracts and not just one at issue and
where required records would have permitted determination of subclasses]; Hernandez
v. Mendoza (1988) 199 Cal.App.3d 721 [in non-class action case, burden of producing
evidence shifted to employer where employer falsified records and failed to keep
accurate records of work performed].) First, we doubt this argument applies to rest
break claims, as employers are not obligated to keep records of rest breaks. (Cal. Code
Regs., tit. 8, § 11050, subd. 7.) Further, here there was no evidence Chipotle falsified
records or purposefully failed to keep records. Certification of a class is not required
simply because an employer’s records of meal and rest breaks are not 100 percent
accurate. '

16



c. Hernandez’s evidence does not undermine the trial court’s ruling.

In the trial court, Hernandez pointed to Professor’Kakigi’s analysis fo suggest
certification was appropriate because sampling of testimony and expert analysis would
prove the case. (Sav-On Drug Stores, supra, 34 Cal.4th at p. 333 & fn. 6.) The trial
court correctly concluded that introducing evidence by the use of a sampling of
employee testimony was not manageable. “It is not sufficient . . . simply to mention a
procedural tool; the party seeking class certification must explain how the procedure
will effectively manage the issues in question.” (Dunbar v. Albertson’s, Inc. i2006)
141 Cal.App.4th 1422, 1432.)

Professor Kakigi did not show a sampling of testimony would simplify a trial.
He found that 92 percent of Chipotle’s employees missed at least one meal break. We
have already noted there are reasons to doubt whether the time records on which his
analysis was based are reliable proof of missed breaks. As the trial court noted, “What
percentage of the 92% have innocent explanations? If, for example, 75% of the 92%
have innocent explanations for the misséd break, it would not be rational to allow each
side the same number of ‘samples’ to put forth at trial. The Court must know this
percentage in order to determine how many samples to allocate to each party. A
census on the 92% of employees is required.” )

Additionally, Professor Kakigi premised his conclusions on the erroneous legal
standard that Chipotle had t(".) ensure employees took breaks. He assumed a break was
missed if an employee élocked back in one minute early from a break, without
accounting for why that occurred. As a practical matter, employees may have
voluntarily chosen to return to work early. There was evidence some employees
occasionally forgot to record their breaks and sometimes they recorded breaks
inaccurately. Even if the employee records showed an employee did not take a break
at all, the reason for that “missed” break must be ascertained, because, for example, if
that employee willingly decided to forgo a break, there was ﬁo unlawful conduct.

Further, the professor’s conclusions did not demonstrate Chipotle had a practice

of denying breaks. Professor Kakigi stated that 92 percent of employees missed @
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break and all restaurants showed missed breaks. However, Professor Kakigi did not
demonstrate a pattern or practice of missed breaks, for example, with evidence that
missed breaks occurred more frequently at certain times, in specific restaurants, during
certain seasons or shifts; nor did he offer any explanation why some employees at the
same restaurant had different experiences.

d. There is substantial evidence of conflicts of interest among the
putative class members.

- The last reason provided by the court to deny certification was that members of

" the putative class had conflicts of interests. There was substantial evidence that some

employees move in and out of supervisory roles with the responsibility to provide

meal and rest breaks for themselves and other employees on the shift, without a

change of title or other indicia of managerial status. Therefore, some putative class

members may accuse other putative class members of violating their meal and rest

period rights. The trial court did not abuse its discretion in cohcluding the likelihood

that some class members might testify against other class members demonstrated

antagonism of so substantial a degree as to defeat the purpose of class certification.

(Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 472).

DISPOSITION
Because there is substantial evidence to support the trial court’s discretionary

ruling, we affirm the order denying certification. Chipotle is awarded costs on appeal.

GRIMES, J.

We Concur;

FLIER, ACTING P.J. " O’CONNELL, J.*

* Judge of the Los Angeles Superior Court, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.
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Filed 10/28/10 : '
CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
. SECOND APPELLATE DISTRICT
DIVISION EIGHT
ROGELIO HERNANDEZ, B216004
(Super. Ct. No. BC373759)

Plaintiff and Appellant,
ORDER MODIFYING OPINION,

v. CERTIFYING FOR PUBLICATION,
. AND DENYING PETITION FOR
CHIPOTLE MEXICAN GRILL, INC., REHEARING
Defendant and Respondent. [NO CHANGE IN JUDGMENT]
THE COURT:

The opinion filed on September 30, 2010, is modified as follows:
On page 4, the first full paragraph in its entirety is replaced with the following
modified paragraph:

Chipotle also submitted the declaration of Human Resource
Director Brian Brown, who explained Chipotle’s organization and
methods of operation. He declared in part: “Because crew members are
paid for meal and rest breaks, they do not have a financial incentive to
record their breaks accurately and occasionally.fail todoso.... [I]fa
crew member records the start of a meal break and forgets to record the
time it ends, the meal break is still fully paid.” Several Chipotle crew
members and managers corroborated Mr. Brown’s testimony that

employees do not always remember to “clock-out” before going on a



break. For example, David Pineda; the service manager at Chipotle’s
Hawthomne location testified, “Although we emphasize that employees
should cllock in and out for their meal and rest periods, I am aware that
some employees do not always do so. Because the company pays
employees for their meal and rest period tiine, employees do not always

think to clock-out before going on a break.”

This modification effects no change in judgment.

The opinion filed on September 30, 2010, was not certified for publication in
the Official Reports. For gbod cause the opinion, as modified, should now be
published in the Official Reports, and it is so ordered.

Appellant’s petition for rehearing is denied.

FLIER, Acting P. J. GRIMES, J. O’CONNELL, J.*

* Judge of the Los Angelés Superior Court, assigned by the Chief Justice pursuant to

article VI, section 6 of the California Constitution.
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INTRODUCTION | |
Plaintiff and appellant Rogelio Hernandez (Hernandez) appeals from the order
Adenylng his motion for class certlﬁcatlon and grantlng the motion to deny class o
. certification of defendant and respondent Chipotle Mexican Grill, Inc. (Chlpotle) We
‘hold that the trial court did not abuse its discretion and affirm. In domg S0, wWe
- conclude that employers must prov1de employees with breaks, but need not ensure
employees take breaks.
FACTUAL AND PROCEDURAL BACKGROUND
1. Factual background |
Chrpotle is a fast food restaurant chain, currently employing about 3 OOO hourly
- employees in its approximately 130 California restaurants All Chipotle employees are
nonexempt, hourly workers entitled to overtime compensatron when earned, mcludmg
' managers except for the salaried posrtron of “restaurateur Each Chrpotle restaurant _
is managed by elther a restaurateur or a general manager. Some employees move in
and out of supervrsory roles For example employees may be responsrble for
schedulmg meal and rest breaks on some shifts and weeks but not on others ‘The -
_average Chlpotle employee earns $8.37 per hour. The number of employees at each
_ Chrpotle restaurant varies from 18 to 40. Also staffing patterns and work shift lengths |
vary from restaurant to restaurant, season to season, and day to day, as do the busy
penods | 4
' Chrpotle s corporate headquarters establrshes employment pohcres for 1ts .
‘:restaurants Chipotle’s written policies requrre managers to prov1de employees with
‘meal and rest breaks. Managers are to determine when, or if, employees are permitted -
to take breaks. _Employees are not perrr_ritted to self-initiate breaks and are,..pr'ohibited _ _' |
~ from 'skippi_ng breaks. Chipotle mandates employees take_one uninterrupted 30-minut'ely
" meal break if they work over five hours, and two 3 0-minute meal br_ea_ks_i-fthey work |

- more than 10 hours Managers are to provide employees with a 10-minute rest break if

- they work three and one-half hours or more. If employees work more than SlX hours a -

' day, they are to take two paid rest breaks of at least 10 mmutes each



Chipotle ‘direct-s'er'nployees to record their breaks. Chipotle pays employees for -
the time they take for breaks even though they are relieved of duty and free to leave _ |
the restaurant, so there is no financial incentive for employees to record all breaks
accurately. Chipotle provides free food and beverages to encourage employees to take
their meal breaks and provides comfortable break facilities. Paying for meal periods
and providing free food is part of Chipotle’s culture and helps Chipotle recruit and
retain employees. '

Hernandez worked i in the Chipotle Manhattan Beach restaurant from F ebruary
2002 until it closed in May 2003. Soon thereafter, he worked in the Hawthorne

‘restaurant, where he remained until Chipotle terminated his employment in July 2006.
Dunng his employment Hernandez was an hourly worker. ’
2. ‘Procedure -
a. The _opefative complaint .
~ Hernandez filed this lawsuit against Chi_potle on his behalf and on»-behalf ofa’
proposed class of similarly situated nonmanagerial employees Hernandez alleged
Chipotle v1olated labor laws by denying employees meal and rest breaks

b. Chlpotle s motion to decertify the class

Chipotle moved to deny class certification and strike the cless allegations.
Chipotle contended it had met its responsibility under California law to provide
(authonze and permit) employees with meal and rest breaks. - R _

Chipotle subrmtted 57 declarations from employees who attested that they had -
received all meal and rest breaks. The employees further declared that some -
employees occasionally had forgotten to reeord breaks, or had recorded them
inaccurately. Chipotle submitted 16 manager declarations in which the m'anagers .

- declared the following: Employees received meal and rest breaks in compliance with
state.law. ' Management did not allow employees to return early from breaks. Because
Chipotle paid for breaks; employees did not always remember to clock in and out
when going on a break. When employees forgot to clock in and out at the beginning

or end of their shifts, management instructed the employees to notify their manager,
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* who then corr;ected the records. But Chipotle -iristructed its marlagers not to correct
time records if an employee forgot to clock in and out for meal and rest brea.ks'or'-if
they made a mistake in doing so, because their pay would not be affected.

. Nonetheless, some managers edited employees’ time records to record meal -and rest )
breaks when an employee forgot to clock in or out. |

Chipotle also submitted the declaratlon of Human Resource DlI'CCtOI' Brian
Brown, who explained Chipotle’s organization and methods of operatron He declared _
in part: “Because crew members are paid for meal and rest breaks, they do not have a
financial incentive to record their breaks accurately and occasionally fail to do so.
Some crew members simply forget to clock in or out or to record their breaks. . . . [1if
-a crew rrlember records the start of a meal break and forgets to record the time it ends, .
the meal break is still fully peid. Asa result, the records do not always indicate that
meal periods are taken, even when their are provided. They also do not indicate the
rreason why breaks are not recorded, eveh when they jare provided and'made -
available.” - | |
4 c.  Hernandez’s motion to certify the class ‘
N About two weeks after Chjpotle‘ﬁle.d its motion Hemandez moved for class -
* certification. Hernandez estimated that the class con51sted of thousands of current and |
former employees who worked millions of shlﬁs for Chipotle beginning in July 2003.
The proposed class excluded those ‘md1v1duals in managerial positions. Hemandez :
- conceded that California employers need only provide employees with rest breaks.
However, Hernandez cited Cicairos.v. Summit Logistics, Inc. (2005) 133 'Cal.App.4th |
949 to support his theory that Califomia»employers_were obligated to ensz_tré ‘
employees took meal breaks. ' -

Hemandez submrtted a compilation of his. time records He also submitted
excerpts from his deposition in which he testified to the followmg. While employed -
by Chipotle in Manhattan Beach, he alWays'received his meal and rest breaks, except
on one occasion. ‘However, When he worked in Hawthome, managers ihterrupted. his -

' meal breaks two to three times a week.



Her_nandez additionally submitted declarations from a total of 23
nonmanagement, hourly employees who worked at Chipotle restaurants in 'Cali-fomia.'
The employees declared that sometimes their managers denied or interrupted their
breaks, in varying degrees.
Pursuant to court order, Chipotle served a.computerized spreadsheet with
_ statistics relating to employee time records. Thereafter, Hernandez filed a
supplemental expert declaration from professor of statistics Richard Kakigi, Ph.D. He
had analyzed Chipotle’s clock-in and clock-out data from July 1, 2003 through '
February 9, 2009, for nonexempt employees, “excluding employees who exclusively
occupled any of the five management posmons for the entire class per1od ” (Fn.
omitted, italics added.). Professor Kak1g1 concluded as follows Ninety-two percent ,

“of the employees had missed at Jeast one meal break. On average, each employee

| ‘missed meal breaks on 20.5% of his or her workdays “All stores (100%) had at least
-one missed meal break On average, each employee had a missed meal break on

- 20.5% of his or her workdays ? E1ghty -eight percent of employees had at least one

~ missed rest break and on average each employee had a missed rest break on 13. 0% of

~ hisor her workdays All stores (100 %) had at least one m1ssed rest break, and on

average each store had a missed rest break on 13.0% of its employee workdays 1 In
reachmg his conclusmns Dr. Kak1g1 classified as mlssed meal breaks instances where

‘the records did not reflect any break. period, as well as mstances where an employee

. had taken a meal break of less than 30 minutes. He clasmﬁed breaks of 30 minutes or

| longer as meal breaks and breaks 10 to 29 minutes long as rest breaks.
In response, Chipotle argued the professor s conclusions had no value because ’
(1) he counted as a missed break any employee who refused to take a break, as well as

those who might have reporte_d back to work one minute early; (2) the employee

1 Thus, out of 2,074,451 shifts, 424,341 shifts (or 20.5%) did not contain time
punches for a meal break of 30 minutes or longer. Of those employee shifts, there
were 270,245 workdays that did not contain time punches for a rest break w1th1n the
first four hours of 10 minutes or longer, for a total of 13%.



-~ records included those who worked occasionally. as managers, thereby creating an
inherent conflict of interest among putative class members; (3) the records did not .

: establish a universal policy or practice as they demonstrated that on the “vast majority
of workdays and for the vast majority of employees, meal periods were taken”; and (4)
the records did not establish why breaks were not taken or were too short. |

d. The trial court’s ruling on the motion to decertify and the
motion to certify '

After a lengthy hearing, the trial court issued a comprehensive written ruling.
The court found Hemandez had established the factors of numerosrty, ascertamabllrty
of the class, typlcallty of Hemandez s claims, and adequacy of Hemandez and his
| ; counsel as representatives. However the court demed certification on the grounds that
' md1v1dual issues predommated over common 1ssues and class treatment was not
' 'Asuperlor to 1nd1v1dua1 actions. _ N ’
The trial court held that with regard to rest breaks, as conceded by Hernandez, |
. employers need only authorize and perm_it such breaks, which means to make them-
~available The trial court recognized that the Californla Supreme Court had granted :
review of two cases to decide whether Callfomla law requlred employers to ensure _ -
| ‘ employees take meal breaks or if the proper standard was that employers need only
| provzde employees with the opportumty to take such breaks.2 The trial court
concluded the Supreme Court 11ke1y was to decide Cahfomra employers were required
| to provzde employees with the ab111ty to take breaks not to ensure breaks be taken
“The trial court further ruled that although there were common questlons regardlng
whether Chipotle’s pollcy was to prov1de breaks, whether employees- “missed or h
‘ recelved shorten[ed] meal and rest breaks|[,] and whether such constituted an unfair

- busmess practlce these questlons do not predommate * The tr1a1 court stated that if

2 ~ The two cases presently béfore the Supreme Court (Brinker Restaurant v. S. C.,
review granted Oct. 22, 2008, S166350, and Brinkley v. Public Storage, review.

_ granted Jan. 14, 2009, S168806) will address the “proper interpretation of California .
statutes and regulations governing an employer ] duty to prov1de meal and rest breaks -
to hourly workers.”



the Supreme Court held employers had to ensure employees take breaks, class action - |
treatment of this case would be appropnate
The trial court found that class adjudication of the wage and hour break claims

was not manageable, nor would it provide a substantial benefit to the court or parties.
Rather, indiv_idnal inquiry was “required to determine if [Chipotle] is liable for
- denying proper meal and rest breaks to each of its thousands of employees.” Further,
adjudication of these individual issues rendered classwide adjudication unmanageable
* because, .even ifan employee’s time record indicated a break was missed, that'in and
of itself did not establish that Chipotle failed to provide, authorize or permit the

: employee to take a meal or rest break. Additionally, Hernandez failed to present a
| clear outline of how the court and parties couldusea samplmg of testlmony to address
~all of the individual questions that had to'be answered
' DISCUSSION
_' 1. - Class actions and the standard of review .
- Code of Civil Procedure section 382 authorizes class actions “whenthe
: qnestion is one of a common or general interest, of many persons, or when the parties
are numerous and it is impracticable to bring them all before the court . | .7 (See also. -
Cal. Rules of Ct., rule 3.760 et seq.) Class certiﬁcation requires the party seekmg
certification to prove “(1) ... asufficiently numerous, ascertamable class 2)..

well—deﬁned commumty of interest, and (3) that certification will prov1de substant1al
| beneﬁts to litigants and the courts, i.e., that proceeding as a class is. supenor to other
methods. [Cltat1ons.] In turn, the community of interest requirement embodies three
factors: (1) predominant.common questions of law or fact; (2) class representatives
- with claims or defenses typical of the class; and (3) class representatiyes who can .-
adequately represent the class.’ [Citation.]” (Fireside Bank V. Superior .Court' (2007)
40 Cal 4th 1069, 1089 (Fireside Bank), citing among others, Code Civ. Proc., § 382 & -
Sav—On Drug Stores, Inc. v. Superzor Court (2004) 34 Cal.4th 319, 326 (Sav-On Drug
Stores) ) ‘
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- “Aclass action may be maintained even if each member must indiuldually
show eligibility for recovery or the amount of damages. But a class action will not be
permitted if each member is required to ‘litigate'substantial and numerous factually
~ unique questions’ before a recovery may be allowed. [Citations.] . .. ‘[I]f a class
action “will splinter into 'indi_vidual trials,” cornmon questions do not predominate and
litigation of the action in tbe class format is inappropriate. [Citation.]f [Citations.]”
(Arenas v. El T orito Restaurahts, Inc. (2010) 183 Cal.App.4th 723, 732 [order denying |
 certification on misclassification allegati_ons afﬁrmed.where trial court found tasks
'perfOrmed by restaurant managers, and time devote'd to each task varied widely from
restaurant to restaurant] ) _ |

A rulmg on certlﬁcatlon is rev1ewed for abuse of discretion. (Sav-On Drug

‘ “Stores, supra, 34 Cal.4th atp. 326.) “Because tnal courts are ideally situated to o

| evaluate the efficiencies and praéticalities of perrnitting group action, they are afforded
great discretion in grantmg or denylng certrﬁcatlon The denial of certification to an

. entire class is an appealable order [citations], but in the absence of other error a trial
court ruling supported by substantial evrdence generally will not be drsturbed ‘unless
~-(1) improper criteria were. used [c1tat1on] or (2) erroneous legal assumptlons were A_ |
“made [crtatron] [01tat10n] Under this standard an order based upon nnproper cr1ter1a

¢ &<

or mcorrect.assumptlons calls for‘reversa_ even though there may be substantial
'evidence to suppo'rt the court’s order 7 ~[Citati-ons T’ (Liﬁder v. Thrifty Oil Co.
(2000) 23 Cal. 4th 429 435-436 (Linder); accord Sav-On Drug Stores, supra, at Pp-
326- 327 )

- Thus [t]he appeal of an order denying class certlﬁcatlon presents an exception

to the general rule that a rev1ew1ng court w111 look to the trial court’s result, not its

; ratlonale If the tr1a1 court failed to follow the correct legal analysis when de01dmg

- whether to certify a class _actlon,_ an appellate court is requlred to reverse an order
* - denying class certification . . . , “even though there may be substantial evidence to

2

support the court’s order.” * [Citations.] In other words, we review only the reasons.

given by the trial court for denial of class certiﬁca‘tion, and ignore any other grounds



that might support denial.” (Bartold v: Glendale F ederal Bank (2000) 81 Cal.App.4th -
816, 828-829.) “ ‘[W]here a certification order turns on inferences to be drawn from
the facts, “ ‘the reviewing court has no authority to substitute its decision for that of
. the trial court.” ” > [Citations.]” ~(Sav-On Drug Stores, supra, 34 Cal.4th at p. 328.)
2. Employers need only‘provide employees with breaks.
The trial court first held that California law requires that employers provide, but
not ensure, employees take meal and rest breaks Since we must ascertain if the trial |
~court’s ruling was based upon an erroneous legal analysrs (Linder, supra, 23 Cal 4th at
PP 435-436) we tum to thlS legal issue. | '
a. The trial court’s legal analysis was correct.
Labor Code:section 226.7, subdivision (a) states: “No employer shall require
any employee to work during any meal or rest period mandated by an applicable order
-of the. Industrial Welfare Comrnission » Labor Code section 512, subdivision (a)
states that employers must provide employees w1th meal periods of not less than 30
» | minutes if they work shifts of more than ﬁve hours per day and a second 30- mmute
‘meal break if they work shifts longer than 10 hours per day.3 |
“[T]he Industrial Welfare Commission (IWC) is . . . empowered to formulate
regula_‘tions (known as wage orders) govemihg__employment in the State of
~ California[.]’ » (Ghazd}'yan V. Di\éa Limousine, Ltd. (2008) 169 Cal.App.4th 1524,
1534, clting Tidewater Mar_ine Western, Inc. v. Bradshaw (1996).14 Cal.4th 557, 561-

3 ° Labor Code section 512, subdivision (a) states: “An employer may not employ -
- an employee for a work period of more than five hours per day without providing the
employee with a meal period of not less than 30 minutes, except that if the total work
period per day of the employee is no more than six hours, the meal period may be
waived by mutual consent of both the employer and employee. An employer may not
employ an employee for a work period of more thar 10 hours per day without - X
providing the employee with a second meal period of not less than 30 minutes, except
that if the total hours worked is no more than 12 hours, the second meal period may be
waived by mutual consent.of the employer and the employee only if the ﬁrst meal
period was not waived.” (Italics added.)
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562.) Labor Code section 516 specifically authorizes the IWC to “adopt or aine_hd
- working condition orders with respect to break periods, meal peri'ods and days of rest
“for any workers in California consistent with the health and welfare of those workers.”
wC’ s wage orders are codlﬁed in the Callfomla Code of Regulatlons (E g., Sav-On -
Drug Stores, supra, 34 Cal.4th at p. 324; Ghazaryan supra, at p. 1534.)
Wage Order 5-2001, which governs restaurant workers like the Chlpotle

efnployees, echoes the language of Labor Code section 5 12. It reqmres employers to

| prm)ide employees with a meal period of not less than 30 minutes for a work period of

more than five hours. (Cal. Code Regs., tit. 8, § 11050 subd. 11.)4 Similarly, Wage

- Order 5- 2001 states that employers are to authorize and permit employees to take a

10- minute rest break for every four hours worked. (Cal. Code Regs tlt 8, § 11050,

- subd. 12.)5 California employers are required to keep accurate records of meal, but

4 California Code of Regulatlons t1t1e 8 section 11050 subdivision 11 states in

pertment part: “Meal Periods [{] (A) No employer shall employ any, person fora .

work period of more than five (5) hours without a meal perlod of not less than 30

~ minutes, except that when a work period of not more than six (6) hours will complete
the day’s work the meal period may be waived by mutual consent of the employer and |
the employee. . .. [{] (B) If an employer fails fo provide an employee a meal period -
in accordance with the applicable provisions of this order, the employer shall pay the

~ employee one (1) hour of pay at the employee’s regular rate of compensation for each

: workday that the meal period is not provided.” (Italics added.) :

5 California Code of Regulations, title 8, section 1_10_50,.subdivision 12 states in
part: “Rest Periods [{] (A) Every employer shall authorize and permit all employees
to take rest periods, which insofar as practicable shall be in the middle of each work
period. The authorized rest period time shall be based on the total hours worked daily
at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.
However, a rest period need not be authorized for employees whose total daily work’
time is less than three and one-half (3 1/2) hours. Authorized rest period time shall be
counted, as hours worked, for which there shall be no deduction from wages. []] (B)
* If an employer fails fo provide an employee a rest period in accordance with the
applicable provisions of this order, the employer shall pay the employee one (1) hour
of pay at the employee’s regular rate of compensation for each workday that the rest
period is not prov1ded ” (Italics added.) :
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not rest, breaks. (Cal. Code Regs tit. 8, § 11050, subd. 7 cf. Franco v. Athens
Dzsposal Co., Inc. (2009) 171 Cal.App.4th 1277, 1299.)

Hernandez admits employers must provide, i.e., authorize and permit,
employees to take rest breaks, but contends a different standard applies to meal breaks
and thus, the trial court’s legal analysis was faulty. This contention is not persuasive.
“The California Supreme Court has described the interest protected by meal break
. provisions, stating that ‘[a]n 'employee forced to forgo his or her meal period . . . has
been depriyed of the right to be free of the employer’s control during the meal period.’
Murphy v. Kenneth Cole Prods Inc., 40 Cal.4th 1094, 1104 (2007). Itis an
employer’s obligation to ensure that 1ts employees are free from'its control for thuty
minutes, not to ensure that the employees do any particular thing durmg that time.
'Indeed, in characterizing violations of California meal period obligations in Murphy,
the Califomia Supreme Court repeetedly described it as an obligation not to force'
employees to work through breaks. [Citation 1’ (Brownv. Federal Express Corp.
~ (CD.Cal. 2008) 249 F.R. D. 580, 585, fn. omitted.) -

. ~ Consistent with the purpose of requiring employers to provide employees with
meal breaks, the Labor Code and the IWC use mandatory language (e.g.; Lab.{ Code, §
©226.7, subd. (a) [“No ‘emp‘loyer shall require any employee to work during any meal or
rest period . . .”’]) precluding employers from pressuring employees to skip breaks,
declining to schedule breaks, or establishing a work environment discouraging or
preventing employees from taking such breaks. The mandatory language does not
mean employers must ensure employees take meal breaks Our 1nterpretat10n of the
meal break requirement is supported by the definition of the word * prov1de as used in
Labor Code sections 226.7, subdivision (b), apd 512, subdivision (a), as well as

« Califomia Code of Regulations, title 8, section 1'1:050 subdivisions 11 and 12. (See

" fn. 4 & fn. 5, ante.) “Provide” means “to supply or make available.” (Webster s
. Ninth Colleg1ate Dictionary (1986) p 948 )
‘Hernandez relies on Czcazros V. Summzt Logzstzcs Inc., supra 133 Cal. App 4th

949 (Cicairos) to argue employers must ensure meal breaks are taken. In Cicairos, an

11



~-employer did not schedule meal Breaks for its truck driver empleyees, establi.shed a
system whereby drivers were pressured to make a certain number of trips during a
work day, had a monitoring system to track drivers, and did not include a code for rest
stops in its computer system. (Id. at p. 962.) These and other aspects of the work
environment effectively deprived drivers of an opportunity to take breaks. In
reversing a summary judgment granted to the employer with regard to meal break
claims, the appellate court relied upon a January 28;-2().02 opinion letter from the
Division of Labor Standar_ds'Enforcement (DLSE). Cicairos stated, “Under the facts
presented . . . the [employer’s] obligation to provide the plaintiffs with an adequate

| meal period is not satisfied by assuming that the meal periods were taken-,.becanse '
employers have ‘an affirmative obligation_ to ensure that workers are _actually relieved
of all duty.” (Dept. of Industrial Relations, DLSE, Opinion Letter No. 2002.01.28

) (Jan 28 2002) p. 1.)” (Czcazros supra, at pp. 962 963.) With regard to rest breaks
Czcazros held “the [employer] could . be liable if the plarntrffs did not take their full ‘
10-minute rest breaks because, as a practical matter the defendant did not permit the

.plamtlffs to take their rest breaks. (See Cal Code Regs tit. 8, § 11090 subd. 12(A)
[employer must authorize and permit rest perrod] ). 1] The defendant has not ~
proven it supphed the plaintiffs with their rest perlods therefore, summary Judgment

" was improper.” (Czcazros supra, at p. 963. )6 '

Cicairos does not assist Hernandez. The DLSE has withdrawn the oplmon '
letter upon which Czcazr_os_based its analysis. (Dept. of Industrial Relations, DLSE,

‘Opinion Letter (October 23, 2008) [“Court Rulings on Meal Periods”].) ~(2AA263)~
In doing so, the Division stated: “Taken together, the language of the statute and the .

jreguiation, and the cases interpreting them demonstrates compe'lling support for the
pesitien that.employers must provide meal periods to employees but do not have an

- additional obligation to ensure that such meal periods are actually taken.” -(Dept. of -

6 - Cicairos concerned Wage Order 9-2001 (Cal. Code Regs., tit. 8, § 11090)
.covering workers in the transportation industry, but the pertinent wage order
provisions are materially similar.

12



Industrial Relations, DLSE, Opinion_Lett‘er (Ociober 23, 2008) at p. 2) 'Fu'rther,'
C‘icairos’s conclusior_r relating to meal breaks did not depend upon an “ensure”
standard. Rather, the facts in Cicairos were such that the employer’s business
practices effectively deprived empl'oyees- of the ability to take meal breaks. (Dept. of
Industrial Relations, DLSE, Opinion Letter (October 23, 2008) at p. 5.)

‘Hernandez’s position also is not practical. “Requiring enforcement of meal
breaks wouid place an undue burden on employers whose employees are numerous or
who . . . do not appear to remain in contact with the employer during the day. See
White v. Starbucks Corp., 497 F.Supp.2d 1080, 1088-89 (N.D.Cal.2007). It would
: also create perverse incentives, encouragmg employees to violate company. meal break

: pohcy in order to receive extra compensation under California wage and hour laws.
[Citation. ]” (Brown v. F ederal Express Corp., supra, 249 FR.D. at p. .585.) Thus, |
- although the Supreme Court has yet to decide the issue, we hold that the trial court
used the correct legal analysrs w1th regard to meal breaks

b. - The trial court was not foreclosed from_addressiug the legal issue.

Citing Linder, supra, 23 Cal.4th 439, Hemandez é.rgues the trial eourt should
" not have addressed whether emproyers must provide meal breaks rather than ensure
they be taken because a certiﬁcation issue is “essentially a procedurall one that d0es not
.-_ask whether an action is legally or factually merrtorlous ? (Id at pp. 439-440; accord,
Sav-On’ Drug Stores, supra, 34 Cal. 4th at p. 326.)

However, ne1th_er Linder nor other Supreme Court authority. forecloses courts
from examining a legal issue in addreséing certification. “[Linder] said only thata -
plaintiff need not establish a likelihood of success on the merits in order to obtain class
certification. It does frro"c follow that, in determining whether the criteria of Code of _
Civil Procedure section-3 82 are'rrret, a trial or appellate court is precluded from
considering how various claims and defenses relate and may affect the course ofthe
_ litigation, considerations that may overlap the case’s merité. [Citation.] ... Linder . .
expressly recognized that ‘whether the claims-or defenses of the_ repreeentetive

plaintiffs are typical of class claims or defenses’ was an issue that might necessarily be
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intertwined with the merits of the case, but which a court considering certiﬁcation
necessarily could and should consider.. [Citations.]” (Fireside Bank, supra, 40 Cal.4th
* at pp. 1091-1092; Washington Mu;uaz Bank v. Superior Court (2001) 24 Cal.élth 906
[choice of law issue had to be resolved before certification of nationwide class was
addressed as it was key to predominance and manageability]; Walsh v. IKON Office
Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450 [afﬁrmative defenses may be .
cons1dered to defeat certification]; contra, Medrazo V. Honda of North Hollywood
(2008) 166 Cal.App.4th 89, 97-98.)
Hernandez also points to Jazmez V. Dazohs USA, Inc (2010) 181 Cal. App 4th

1286 (Jazmez) to support his argument that the trial court should not have examined
the p‘rbvide’ versus ensure legal issue. In Ja'z'mez Division One of this district reversed

the denial of class certification in a case that like Czcazros involved employees who

. were on.  the road most of the day or at customers’ places of business:. Jaimez found it

‘.unnecessary to decrde whether employers need only “provide” meal breaks and not .

~ ensure employees take them. (Jaimez, supra, at pp- 1303 -1304.). T.he declarat1ons

estabhshed there were predominant common factual issues whether the employees

" missed meal breaks because of the employer s practrce of de51gnatmg dehvery
schedules and routes that made it 1mpos51ble for employees to both take their breaks |
and complete their deliveries on time.- (Id. at pp. 1300- 1301 ) Before 2006, the

employer had a practice of deductmg 30 minutes per shift for meal breaks even 1f no

- break was taken, and after 2006, employees had to sign a mamfest indicating they took

.a meal break, regardless of _whether they took the breal<, in order to get paid. (/d. atp.-
1304.) Since the employer’s practic_es presented the pred'ominant' common factual

- issues on the meal and rest break claims, Jaimez did not have to consider whether the
employer violated a duty to prov1de or to ensure breaks. Jaimez does not hold that in

| -every wage-and-hour case, even those presentmg entrrely d1fferent factual i 1ssues |

courts may not consider the merits of a legal i issue in order to rule on class

certlﬁcatlon The trial court approprlately decided the threshold legal issue as it could

‘not otherw1se assess whether class treatment was warranted

14



3. The trial court did not abuse its discretion in denying certification.

a. There is substantial evidence supporting the trial court’s ruling
that individual issues predominate.

The declarations and depositions of putative class members showed Chipotle
did not have a universal practice \rvith regard to breaks. Some employees declared they
alweys missed meal breeks; some declared they received meal breaks, but not rest‘
breaks; one declared his meal and rest breaks were combined; some did not declare
they were denied meal breaks; and others declared their breaks were delayed.
Employees deelared th_eir meal breaks were interrupted with varymg degrees of
frequency, as demonstrated by one employee Who declared he was frequently denlied:
his first rest br’eak, but always denied his secohd break. In the 73 declarations
provided ’by Chipotle? employees declared they had always been prO\'(ided breaks. | _
Hernandez himself admitted that except for one occasion, managers in rhe Manhattan
Beach restaurant always provided him wrrh an opportuhity to take his breaks, but |
mana_gers in tfre Hawthorne restaurant denied him meal breaks two or three times a
week. | ) '. |
The ev1dence before the trial court suggested that in order to prove Chlpotle
' v1olated break laws, Hernandez would have to present an analysis restaurant—by-
-_restaurant, and perhaps superv1sor—by-supervlsor.. Given the van_ances inthe _
. deelarations, Hernandez did not demonstrate a comrmn practice or policy. E.g., Aliv.
USA Cab Ltd. (2009) 176 Cal.App.4th 1333, 1350 [“When variations in proof of -
harmreqii.ire individualized evidence, the requisite commurrity of interest is missing
end class certification is improper ’]; compare with Bufil v. Dollar Fi manczal Group,

: .Inc (2008) 162 Cal.App.4th 1193 [certification appropriate where there were

. allegations employer had policy of prohibiting certain employees from taking breaks].) RN |

Even if Chipotle managers directed when employees could take breaks, there was
substantial evidence that Chipotle’s supervisory personnel did not uniformly handle
breaks. The only evidence of a company-wide policy and practice was Chipotle’s

evidence that it provided employees with meal and rest breaks as required by law.

15
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b. The time records do not demonstrate Hernandez can prove
on a classwide basis that Chipotle failed to prov1de employees
with breaks.

Hemandez argues he can prove Chipotle has not provided meal and rest breaks
by using employee time records that show employees did not clock in and out for meal
and rest breaks However, there is substantial evidence the time records may be
unreliable, because Chipotle pa1d employees for breaks and, thus, employees lacked an
incentive to clock in and out, and many did not do so. Chipotle instructed managers
not to correct erroneous time records of meal and rest breaks since Chlpotle paid .

' employees for breaks, so there was no benefit gained by such time- record correctlons
A trier of fact will have to ascertain if Chrpotle employees actually missed. breaks or

| | srmply forgot to record them, as well as the reason ‘why- employees might have mlssed

breaks or went back to work be'fore cOmpletlng them. In llight of the size of the |

proposed class there could be thousands of mini- trlals to address the factual issues,

supportmg the trral court’s conclusxon that class treatment is not superior to 1nd1v1dual

, lawsuxts (Kennyv Supercuts Inc. (N.D.Cal. 2008) 252 F -R.D. 641, 646 [class

allegatlons that employer failed to prov1de meal breaks disparity in employees trme

records showed md1v1dual 1nqu1ry requrred] )’

7 Hernandez also argues Chipotle cannot rely upon the inaccuracy of its.own

~ records to defeat certification because Chipotle was required to keep accurate records
- of all meal breaks taken. (Cal. Code Regs., tit. 8, § 11050, subd. 7; Aguzar v. Cintas .

Corp. No. 2 (2006) 144 Cal.App.4th 121, 134-135 [employer who failed to keep _
accurate records in wage and hour claim class action case had burden of proof where
employer permitted employees to work on many contracts and not just one at issue ‘and
where required records would have permitted determination of subclasses]; Hernandez
v. Mendoza (1988) 199 Cal. App.3d 721 [in non-class action case, burden of producing
evidence shifted to employer where employer falsified records and failed to keep

- accurate records of work performed].) First, we doubt this argument applies to rest
break claims, as employers are not obligated to keep records of rest breaks. (Cal. Code
Regs., tit. 8, § 11050, subd. 7.) Further, here there was no evidence Chipotle falsified
records or purposefully failed to keep records. Certification of a class is not required -

~ simply because-an employer s records of meal and rest breaks are not 100 percent
accurate.- '
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P Hernandez’s evidence does not undeniline the trial court’s ruiing.

In the trial court, Hemandez pcinted to Professor Kakigi’s analysis to suggest .
certification was apprcpriate'because sampling of testimony and expert analysis would
prove the case. (Sav-On Drug Stores, supra, 34 Cal.4th at p. 333 & fn. 6.) The trial
- court correctly concluded that introducing evidence by the use of a sampling of
: emplojee testimony was not manageable. “It is not sufficient . . . simply to mention a
- procedural tool; the party seeking class certification must explain how the procedure -
will effectively managé the issues in question;” (Dunbar v. Albertson s, Inc. (2006)
141 Cal App.4th 1422, 1432.) |

Professor Kakigi did not sth a sampling of testimony would siimplify a-trial.

" He found that 92 percent of Chipctle’s employees missed at least on_e‘meal break. We o
have already noted there afe reasons to doubt whether the time records on which his
analysis was based are reliable proof of missed breaks As the trial court noted, “What
percentage of the 92% have innocent explanations? If, for example, 75% of the 92%
have mnocentv_explanations for the missed break, it would not be rational to allow each
side the szinie number of ‘samples’ to put forth at trial. The Court must know this

- percentage in order to determine how many sampl_es to allocate to each party A
ccensus on the 92% of employees is required ”

Additlonally, Professor Kakigi premised his conclus1ons on the erroneous legal
Standard -t_hat Chipotle had to ensure employees took breaks. He assumed a break was
missed if an emplcyee clocked back in one minute eairly from a break, without
accounting for why that occurred. As a practical matter, employees may have |
voluntarily chosen to re_tui'ix to work early. There was evidence some employees
occasionally forgot to record their breaks and sometimes they recorded breaks |
inaccurately. Even if the employee records showed anlemploye_e did not take a break
at all, the reason for that “missed” break must be aSCertained,-because, for example, if
that employee wiilingly decided tc forgo a break, there was no unlawful conduct.

Further, the professor s conclusions did not demonstrate Chlpotle had a practlce

of denying breaks. Professor Kak1g1 stated that 92 percent of employees missed a

17



break and all restaurants showed missed breaks. However, Professor Kakigi did not
demonstrate a pattern or practice of missed breaks, for.example, with evidence_that
missed breaks .occurred more frequently'at certain times, 1n specific restaurants, during
certain seasons or shifts; nor did he offer any explanation why some employees at the
same restaurant had different experiences. |

d. There is substantial evidence of conflicts of interest among ‘the
- putative class members. :

The last reason provided by the court to deny certlﬁcatlon was that members of
the putative class had conflicts of i interests. There was substantlal evidence that some
employees move 1n and out of supervisory roles with the respons1b111ty to prov1de
meal and rest breaks for themselves and other employees on the Shlﬂi w1thout a
change of t1tle or other indicia of managerlal status. Therefore some putatlve class
members may accuse other putative class members of v1olat1ng thetr meal and rest
perlod rlghts The trial court did not abuse its dlscretlon in concludmg the llkehhood
' that some class ‘members m1ght testify agamst other class members demonstrated

‘ antagomsm of so substantlal a degree as to defeat the purpose of class certification.
. (thhmond v. Dart Ina’ustrzes Inc. (1981) 29 Cal 3d 462 472) |

| | ~ DISPOSITION | |

‘Because there is substantlal ev1dence to support the trial court’s dlscret1onary

ruling, we afﬁrm the order denymg certification. Chlpotle 1s_awarded costs-on appeal.

GRIMES, J.

- We Concur:

| FLIER,ACTINGP.J. »O"CONNEI:;L ’J»-*

* Judge of the Los Angeles Superior Court, assigned by the Chief Justlce
pursuant to artrcle VI, section 6 of the Callforma Constitution.
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RULING ON SUBMITTED MATTER

Rogelio Hernandez vs. Chipotle Mexican Gnll, Inc.
Case No. BC373759

Department 14, Judge Terry Green
(Original Hearing Date: March 2, 2009)

PLAINTIFF’S MOTION FOR CLASS CERTIFICATION and DEFENDANT’S
MOTION TO DENY CLASS CERTIFICATION

A. Evidentiary Obiections

Plaintiff”s objections to the Declaration of Brown at § 7 (p. 3:8-12), 8 (p. 3:25-
9:2), 10 (p. 4:24-25), 11 (p. 5:13-15), 15 (p. 6:24-26), 17 (p. 7:21-22, 7:24-26), 25 5 -
10:25-26), and 26 (p. 11:4-6) are sustained on grounds stated;

Defendant’s objection number 8 to the Declaration of Aguilar; number 6 to
-Declaration of Amezcua, number 9 to Declaration of Balbuena, number 11 to Declaration
of Chavez, number 7 to Declaration of Gonzalez, and numbers 7-8 to Declaration of
Munoz are sustained on grounds stated; and

All other objections are overruled.
B. Judicial Notice

Defendant’s request for judicial notice of (1) Memorandum re Court Ruling on
Meal Periods issued by the DLSE; (2) Ruling and Order in Tenent Healthcare Cases 1V,
Los Angeles County Superior Court, case no. JCCP 4377; and (3) Minute Order dated
June 16, 2005 in Colburn v. Albertson’s Inc., Los Angeles Superior Court, case no.
BC299391 are granted per Evidence Code §452(c)-(d).

C. Motion for Class Certification/Motion to Deny Class Certification
The proposed class that Plaintiff is seeking certification is defined as follows:

“All persons who are or have been employed by Chipotle at any location
in California at any time since July 3, 2003, in any hourly position other
than the four managenal positions: Restaurateur, General Manager,
Apprentice, Kitchen Manager and Service Manager.” "

Class certification is appropriate when “the question is one of a common or
general interest, of many persons, or when parties are numerous and it is impracticable to
bring them all before the court.” Code of Civil Procedure §382. “To obtain certification,
a party must establish the existence of both an ascertainable class and a well-defined
community of interest among class members. The community of interest requirement
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involves three factors: ‘[1] predominant questions of law or fact; [2] class representatives
with claims or defenses typical of the class; and [3] class representatives who can
adequately represent the class. The party seeking certification has the burden of
establishing the prerequisites for a class action.” Linder v. Thrifty Oil Co. (2000) 23
Cal.4th 429, 435,

A Plaintiff must present substantial evidence demonstrating that these
factors have been satisfied, as “a certification ruling not supported by substantial
evidence cannot stand.” Lockheed Martin Corp. v. Superior Court (Carrillo)
(2003) 29 Cal.4th 1096, 1106. Trial courts are afforded great discretion in
granting or denying certification, and “[a]ny valid pertinent reason stated will be
sufficient to uphold the order.” Linder, supra, 23 Cal.4th at 435-36.

1. Numerosity. The class must be sufficiently numerous that
individual joinder is impracticable. However “no set number is required as a
matter of law for the maintenance of a class action.” Rose v. City of Hayward
(1981) 126 Cal. App. 3d 926, 934.

The putative class members consist of over 1,500 hourly, non-exempt

“crew members (excluding Managers), per the provided sampling of class

members information and Defendant’s agent testified that it currently employees
over 3,000 hourly employees. Decl. of Leonard at §10 (Plaintiff’s Exhibit 4);
Depo. of Brown at 26:16-27:2 (Plaintiff’s Exhibit B). Therefore the class is
sufficiently numerous that joinder is impractical.

2. Ascertainability. An ascertainable class exists after examining “(1)
the class definition, (2) the size of the class, and (3) the means available for
identifying class members.” Global Minerals & Metals Corp. v. Superior Court
(National Metals, Inc.) (2003) 113 Cal. App 4™ 836, 849.

The identity of some of the class members have essentially already been
done through the sampling provided and the remaining are identifiable through
Defendant’s payroll records and/or employee files. Decl. of Dominguez at §2.
The class definition conveys sufficient meaning to enable a person to determine if
he/she is a member of the class. Furthermore, Defendant does not appear to
dispute this element. Therefore, the class is ascertainable.

3. Typicality. The named plaintiff must be a member of the class.
Petherbrzdge v. Altadena Federal Savings and Loan Association (1974) 37 .
Cal.App.3d 193, 200. The test of typicality is “whether other members have the
same or similar injury, whether the action is based on conduct which is not unique
to the named plaintiffs, and whether other class members have been injured by the
same course of conduct.” Seastrom v, Neways, Inc. (2007) 149 Cal. App. 4™
1496, 1502. However, the class representative’s interests need not be identical to
those of class members, only similarly situated. CIassen v. Weller (1983) 145
Cal.App.3d 27, 46.
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Plaintiff is a member of the class he seeks to represent as Defendant’s agent,
Brown, attests that Plaintiff Hernandez was employed as a crew member in two different
Chipotle restaurants. Decl. of Brown at §25. Furthermore, Plaintiff testified that on
occasions he missed his meal and rest breaks and on other occasions his meal and rest
breaks were interrupted and shortened with no make-up break provided, which his time
card report verifies. Depo. of Hernandez at 415:23-417:1, 421:22-422:16, 437:11-15,
451:19-452:2, 468:1-4 (Plaintiff’s Exhibit D), Plaintiff>s Exhibit E. Additionally,
putative class members attest to either missing their breaks (meals and/or rest) or
receiving shorten breaks (i.e. interrupted) or breaks were delayed. Decls. of Mendoza at
978-11, R. Gonzalez at §{5-6, and Y. Gonzalez at §§10-13 (Plaintiff’s Exhibits 1-3,
respectively); Decls. of Aguilar at §{5-7, 11-13, Amezcua at §{7-8, Balbuena at §Y6-8, 12,
Barnaca at §{5-7, Chavez at §18-12, 14-15, N. Gonzalez at §7-8, R. Gonzalez at {7, Lara
at 16-8, 12, Leon at §{7-11, Munoz at §{7-9, Roberts at §6-8, 11, Romero at {§8-11,
Scales at §§5-8, 10 and Valasco at §{7-11 (Plaintiff’s Suppl. Exhibits 1-15, respectively). .

Although Defendant presents evidence of a policy, which on its face appears to
comply with California meal and rest break Labor Code provisions, and declarations of
putative class members and managers who attest to meal and rest breaks being provided,
authorized and permitted, the evidence presented by Plaintiff is sufficient to demonstrate
that he shares in stmilar claims with the class. Plaintiff’s Exhibit A; Decl. of Pineda at
198, 10, 12-13 (Defendant’s Appendix Exhibit 1); Class Member Declarants at §{3-6
(Defendant’s Appendix Exhibits 2-57); Manager Declarants at §3-5 (Defendant’s
Appendix Exhibits 58-73).

Although Plaintiff does not seek certification of his denied wages (off the clock,
overtime) and failure to maintain records, the Court needs to determine if certification is
appropriate as to these claims in that Defendant brought a proper motion seeking to deny
certification of those claims. The California Supreme Court has stated that a defendant
can bring a motion for determination of the appropriateness of a case as a class action.
City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 453-54. Defendant presents
evidence from putative class members who attest that they never worked off the clock.
Decl. of Pineda at {4 (Defendant’s Appendix Exhibit 1); Class Member Declarants at 8
(Defendant’s Appendix Exhibits 2-57). Yet, in contrast, Plaintiff testified to at leaston a
few occasions he worked off the clock with his supervisor aware of such off the clock
work [Depo. of Hernandez at 40:9-50:21 (Defendant’s Exhibit E}] and preserits
declarations from former and current putative class members who attest to occasionally
working off the clock. Decls. of Aguilar at 4, N. Gonzalez at Y4, Romero at 4, and
Valasco at §13 (Plaintiff’s Suppl. Exhibits 1, 7, 13 and 15, respectively). As with the
meal and rest break claims, the evidence presented is sufficient to establish that Plaintiff
and class members share in similar claims for off the clock work.

4. Adequacy. The class representative must act as a zealous fiduciary (La
Sala v. American Savings & Loan Association (1971) S Cal.3d 864, 871); raise the claims
“reasonably expected to be raised by the members of the class™ (City of San Jose v.
Superior Court (1974) 12 Cal.3d 447, 464); and no conflicts exists that goes to very
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subject matter of the litigation (J.P. Morgan & Co., Inc. v. Superior Court (Heliotrope
General, Inc.) (2003) 113 Cal.App.4th 195, 212; Richmond v. Dart Industries, Inc. (1981)
29 Cal.3d 462, 470). Class Counsel must be qualified, experienced and generally able to
conduct the proposed litigation. McGhee v. Bank of America (1976) 60 Cal.App.3d 442,
450; Miller v. Woods (1983) 148 Cal.App.3d 862, 874, °

Plaintiff Hernandez seems to be an adequate class representative. Plaintiff
assumes a fiduciary responsibility when he filed the within litigation to act on behalf of
the absent class members. Earley v. Superior Court (2000) 79 Cal. App. 4™ 1420, 1434;
see also La Sala v. American Savings & Loan Association (1971) 5 Cal.3d 864, 871.
Although Plaintiff sat for his deposition and is no real indication that he will not act in the
best interest of the class, he, on the other hand, provided no declaration in support of his
within motion, which may indicate his lack of interest and/or understanding of his role as
a Class Representative. '

The declarations of aftorney Finberg and Matern sufficiently set forth their
qualifications, experience and skill so as to find that they are adequate Class Counsel.

4. Commonality. “The ultimate question in every [purported class action] is
whether, given an ascertainable class, the issues which may be jointly tried, when
compared with those requiring separate adjudication, are so numerous.or substantial that
the maintenance of a class action would be advantageous to the judicial process and to
the litigants.” Brown v. The Regents of the University of California (1984) 151
Cal.App.3d 982, 989.

a. Meal and Rest Breaks (1%, 2™, 5™ & 6™ causes of actions). Labor
Code §226.7 states that an employer “shall not require any employee to work during any
meal or rest period mandated by an applicable order of the Industrial Welfare '
Commission.” All wage orders (§12) contain the language that “every employer shall
authorize and permit all employees to take rest periods.” And Labor Code §512 and all
applicable wage orders (§11) states that an employer shall not employ a person for more
than 5 hours without a 30-minute meal period, unless works less than 6 hours, then the
meal can be mutually waived. '

The Courts and litigants are generally in agreement that rest breaks only
need to be authorized and permitted, which means made available. See Cicairos.v.
Summit Logistics, Inc. (2005) 133 Cal. App. 4™ 949, 963; White v. Starbucks Corp. (N.D.
Cal. 2007) 497 F.Supp.2d 1080, 1086; Brown v. Federal Express Corporation (C.D. Cal.
2008) 249 F.R.D. 580, 584. '

In contrast to the rest break provisions, the meal break provisions are in
dispute. Currently, the California Supreme Court is reviewing two California appellate
cases that held that the standards under Labor Code §§226.7, 512 and Wage Orders was
provide. The only California appellate authority as to meal breaks held that an employer
“obligation to provide [employees] with an adequate meal period is not satisfied by
assuming that the meal periods were taken, because employers have ‘an affirmative



Gedea Sabes P
Wit NEVET SN

obligation to ensure that workers are actually relieved of all duty’ (Dept. of Industrial
Relations, DLSE, Opinion Letter No. 2002.01.28 (Jan. 28, 2002) p.1).” Cicairos, supra,
133 Cal. App. 4" at 962-63. The evidence in Cicairos was that despite under the
collective bargaining agreement to schedule for meals, the employer did not schedule
meals, did not monitor compliance with taking meals, and pressured its drivers to make
more than one trip so would be harder to stop for lunch. Cicairos, supra, 133 Cal. App.
4™ at 955-56, 962-63. It was under those facts that the Court found defendant failed to

establish it provided the plaintiffs with their required meal period. /d at 963 (emphasis
added).

However, several District Courts in interpreting California meal break
laws have held that the standard is not ensure meal breaks are taken but that an employer -
provides its employees with the opportunity to take his/her 30-minute free of duty meal
period. Brown v. Federal Express Corporation (C.D. Cal. 2008) 249 FR.D. 580, 584-85
(“It is an employer’s obligation to ensure that its employees are free from its control for
thirty minutes, not to ensure that the employees do any particular thing during that
time™); Kenny v. Supercuts, Inc. (N.D. 2008) 252 F.R.D. 641, 645 (“The structure of the
statute and the Wage Order demonstrate that the waiver applies to the employer's
obligation to ‘provide’ a meal break, not to the employee's decision to take a meal
break.”); White vs. Starbucks Corp. (N.D. Cal. 2007) 497 F.Supp.2d 1080, 1088-89
(“employee must show that he was forced to forego his meal breaks as opposed to merely
showing that he did not take them regardless of the reason™).

The Brown, Kenny, and White Courts held that Cicairos should be read
under its facts and more importantly, that the language regarding an affirmative
obligation is consistent with their holding, Brown, supra, 249 F.R.D. at 586; Kenny,
supra, 252 FR.D. at 645-46; White, supra, 497 F.Supp.2d at 1089. The combination of
Cicairos defendants knowing its employees were skipping meals with no steps to address
the situation with the management policies meant that the defendant was effectively
depriving its employees of their provided breaks. Brown, supra, 249 F.R.D. at 586;
Kenny, supra, 252 F.R.D. at 645-46; White, supra, 497 F.Supp.2d at 1089.

Although the California Supreme Court is currently taking up this matter on
review, it is likely to hold that the law, as stated under Cicairos, Brown, Kenny and White,
is that an employer must ensure that employees are provided with such meal and rest
breaks and that the employer does not do anything, constructively (impede) or overtly
{demand), to prevent a meal from being taken. Yet, the employer is not required to
ensure that its employees actually take their meal or rest breaks.

Here, although there are common questions regarding whether Defendant policy
and practice was to provide, authorize and permit meal and rest breaks, whether crew
members missed or received shorten meal and rest breaks and whether such constituted
an unfair business practice, these questions do not predominate.

Plaintiff argues that the time records can establish if and when a meal or rest’
break was taken in that Defendant’s policy is that the crew members are to clock in and



i
1

out for his/her meal and rest breaks. However, as Defendant points out, these records
cannot establish why a meal or rest break were missed or shortened. Under the standards
espoused above, in order to establish that the Defendant is liable, Plaintiff will need to
establish that Defendant constructively or overtly prevented an employee from taking his
or her meal and rest breaks. Furthermore, as stated above under Typicality, Defendant
maintains a written meal and rest break policy that on its face appears to comply with
California Labor Code §§226.7 and 512." -

Additionally, the evidence is that Defendant pays its employees for all hours
while on shift, i.e. meal and rest breaks are paid time. Thus, the employees do not have
an incentive to clock in and out for their meal and rest breaks. Although Plaintiff presents
evidence that Defendant had a policy that the Managers could correct time keeping
mistakes, the evidence was also that the Managers were instructed to not correct for
failures to clock in and out for breaks. Plaintiff’s Exhibit A; Decl. of Brown at §28;
Managers Suppl. Declarants at §§4-5 (Defendant’s Appendix Exhibits 74-88. Plus, there
is no evidence that the Managers ever did in fact make corrections for a crew member’s
failure to clock in and out on a meal or rest break.

As the Court concluded in Kimoto, et al v. McDonald s Corp., 2008 U.S.
Lexis 86203:

“To support her claims, Plaintiff has submitted a sampling of time punch

- meal and rest break data for McDonald’s non-exempt California restaurant
employees from March 2006 through March 1, 2008, and time punch summary
reports of various employees...the Court finds that individual questions would still
predominate. The Court cannot infer from the summary reports of various
employees a company-wide policy of not authorizing meal or rest periods. First,
there is no financial incentive for an employee to clock in and out for a ten-minute
rest period, since that employee will get paid regardless. Thus, without other
evidence, the Court cannot assume that the employees accurately recorded the
timing of their breaks. This is especially true in light of Defendant’s evidence ~
declarations by store managers — that often an employee will take a rest period
without punching in and out, despite being instructed to do so... and that often,
employees fail to clock out for meal periods when taken...Second, these time
records actually demonstrate the individual nature of the inquiry. Some of the
employees clocked out for their full 30 minute meal periods or ten-minute breaks
most of the time, and some appear to have clocked out only part of the time.
Moreover, Defendant has submitted evidence showing that authorizations to take
rest periods and meal breaks vary from manager to manager, and also vary from
store to store,” Id.

As in Brown, Kenny, White and Kimoto, all Supras, the Court and parties here will
be required to ascertain from each class member whose time records show that a meal or
rest break was missed or shortened (i) whether the missing noted break was because he/she
actually missed his/her break or simply forget to clock in and out; (ii) the reason why
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he/she missed his/her provided, authorized and permitted meal and rest breaks; and (iii) the
reason why he/she returned early from his/her meal or rest break. As these individualized
questions will need to be answered to determine Defendant Chipotle’s liability, and as they
predominate the issues herein, commonality is defeated.

b. Unpaid Overtime, Maintain Require Records (3"-4™ causes of
actions). Although there are common questions of whether the class members’ worked
off the clock and whether Defendant was aware of the said off the clock work, as Plaintiff
does not seek certification of this issue, he presents no evidence or argument how those
common questions could be proven in a common, class-wide basis. The determination of
the overtime/off the clock claim will require the Court to individually inquire with each
class member whether he/she worked off the clock, whether such was at the direction of
his/her supervisor and/or whether the Defendant through its agents were aware that the
class member was working off the clock. These individual questions do not even include
the individual questions that would be required to determine any damages owed to the
class members. Additionally, as the maintain records claim is essentially derivative of the .
overtime/off the clock claim, individual inquiry would be necessary to determine if the
class member worked off the clock so that those hours would then not have been properly
recorded. This, commonality fails as to these claims.

S. Superiority. “The superiority criterion is manifest in the determination
that a class action brought under Code of Civil Procedure 382 would produce 'substantial
" benefits' to the litigants and the judicial system.” Schneider v. Vennard (1986) 183 Cal..
App. 3d 1340, 1347.

Afier considering both the benefits that a class action would yield, as well as the
potential unfaimess to the Defendants, which might result from a litigation of the
underlying claims through aggregate procedures rather than through separate trials, the
Court finds that class adjudication of the class claims provide no substantial benefit to the
Court or parties in that individual inquiry will be required to determine if Defendant is |
liable for denying proper meal and rest breaks to each of its thousands of employees.
Furthermore, the adjudication of these individual issues renders class-wide adjudication
unmanageable.

At oral argument, Plaintiff argued that the Court and parties could manage the
individual inquiry through use of sampling testimony and expert analysis. In that regard,
Plaintiff filed a supplemental expert analysis that stated the 92% of the employees missed
one meal break and 88% had at least one missed rest break at some point in their
employment. Decl. of Kakigi at §3. Counsel for Plaintiff admitted that Mr Kakigi
assumed in his analysis that the law requires employers to ensure breaks are taken, so the
recorded absence in the employer’s records of a complete break is proof of violation.
However, as this Court has indicated, this is not the standard. The fact that the time
records indicates a meal or rest break was missed does not in of itself establish that
Defendant failed to provide, authorize or permit the employee from taking his/her meal or
rest break.
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Furthermore, the sampling-of those 92% and 88% employees does not appear to
be manageable. If a sampling of testimony is provided at trial, then the question arises of
how many from each side? What percentage of the 92% have innocent explanations? If,
for example, 75% of the 92% have innocent explanations for the missed break, it would
not be rational to allow each side the same number of “samples” to put forth at trial. The
Court must know this percentage in order to determine how many samples to allocate to
each party. A census on the 92% of employees is required. If sampling testimony is
provided, then how many rebuttable witnesses does each side get to present? Plaintiff
fails to present a clear outline of how the Court and parties will be able to manage the
various individual questions that will be required to be answered prior to finding
Defendant liable; therefore, class-wide litigation here is unmanageable. '

Another independent reason class treatment here is not superior stems from the
conflicts of interest that appear within the class.

Managers and leads during a shift have the responsibility to provide, authorize
and/or permit the crew members the ability to take his/her meal and rest breaks.
Plaintiff’s Exhibit A; Manager Declarants at §4 (Defendant’s Appendix Exhibits 58-73).
The oral arguments and presented evidence is that some of the class members during the
class period have moved in and out of managers positions. Additionally, some of the
putative class members during various shifts would have acted as leads. As such,
Plaintiff claims will pit putative class members against each other in order to establish
that Defendant failed to provide, authorize and permit meal and rest breaks. The court
can deny certification if the antagonism is of such a substantial degree that the purpose
for class certification would be defeated. Richmond v. Dart Industries, Inc. (1981) 29
Cal.3d 462, 472. Such is the case here.

Because individual questions predominate, and also because of the inherent
conflict of interest, class treatment in this case is neither superior or desireable.

Conclusion

Ultimately, the Court must use its discretion to ascertain if class treatment is the
superior manner with which to proceed . This Court is well aware that, in wage and hour
cases, appellate courts have shown a preference for class treatment. Ghazaryan v. Diva.
Limousine, Ltd 169 CA 4™ 1524, 1538, Prince v. CIS Transportaton, Inc., 118 CA 4t
1320, 1328. This Court certainly agrees, and routinely certifies classes in wage and hour
cases. Should the Supreme Court decide that the applicable standard for missed meal and
rest breaks is the “ensure” standard, this preference for class treatiment will apply equally -
to those types of cases, also. :

" This Court believes, however, that the proper standard is “provide and do not
impede”, and that the Supreme Court will so decide. Should the Supreme Court so
decide, it is difficult to see how these missed meal and rest break cases can proceed as
class actions, as individual questions will (almost) always predominate.
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Were this to go to trial as a class action under the “provide” standard, what would
the trial look like? Each class member must be contacted to determine if the break was
provided, and if missed or cut short, whether it was voluntary on the part of the
employee, or prevented or impeded by the employer. Should the employee in any
individual case charge that it was impeded or not provided, then the employer would be

. free to dispute this contention with more witnesses. For an employer the size of

Defendant, this could potentially result in several hundred or thousands of mini-trials,
and defeat totally the purpose of handling the case as aclass.

For these reasons, this court fully supports and adopts the reasoning of the Federal
District Courts in the cases cited herein that find class treatment, in cases analogous to
this one, inappropriate.

Motion for Class Certification is denied, Motion to Deny Class Certification is
granted.
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Hon. Teijy A. Greer, Judge of the Superior Court
i



