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o

ISSUE PRESENTED

Can a foreign (Delaware) corporation, whose defective product that it

marketed in California causes and will continue to cause injuries to

California citizens, escape liability for those yet-to-manifest injuries

by dissolving itself and relying on a Delaware law that cuts off post-

dissolution suits after three years---or does California law

(Corporations Code section 2010) apply to this California case,

allowing post-dissolution suits without time limitation?



WHY REVIEW SHOULD BE GRANTED

This petition presents both primary Rule 8.500 grounds for this

Court's review--a direct conflict among published California appellate

decisions on an important question of law: whether a foreign corporation,

unlike a California corporation, can escape future liability for its past

conduct (here subjecting California citizens to injuries that have not yet

occurred or manifested) by simply dissolving itself.

Plaintiffs and petitioners Walter and Karen Greb 1 allege that

defendant Diamond International Corporation ("Diamond"), a Delaware

corporation, supplied asbestos-containing materials in the 1950s to 1970s to

UC Davis, where Greb was exposed to asbestos. Opinion at 1; Joint

Appendix on Appeal ("JA") 8-9. When Walter was diagnosed with terminal

mesothelioma, he filed suit against Diamond (and others) on December 22,

2008. JA 1-25.

Walter was not alone--in the late 1990s into the 2000s, many victims

of exposure to Diamond's asbestos were becoming sick and filing claims. 2

At the time, Diamond was not even conducting business, having had no

operating assets or employees since 1987. But Diamond, facing a growing

wave of suits, moved under Delaware law to dissolve itself effective July 1,

2005.

Walter died in September 2009, while the appeal below was pending. By order of the

Court of Appeal, his wife Karen in October 2009 was "substituted as personal

representative/successor in interest of Walter Greb." For brevity and consistency with

the Opinion below, this Petition continues to refer to petitioners as Walter and Karen.

2 Reflecting Diamond's past business activity in Northern Califomia, the San Francisco

County Superior Court's web-based docket shows a steady increase this decade in suits

filed against Diamond for asbestos exposure: fi'om one in 2001 to four in 2003 and 2005

to six in 2007. See http://www.sfsuperiorcourt.org/index.aspx?page=467 ("Name Search

Query").



Then, when Greb sued Diamond just over three years later, Diamond

demurred on the ground that the action is barred by Delaware law, under

which "dissolved" corporations are "continued for [only] 3 years" as "bodies

corporate for the purpose of prosecuting and defending suits." 8 Del. C. §

278; JA 31-41. Greb argued in opposition that this action is governed not by

Delaware's three-year limit but by California Corporations Code section

2010, which places no time limit on suits against "dissolved" corporations.

JA 73-76.

Diamond's demurrer presented, as the appellate court below put it, an

extant "conflict in the Court of Appeal." Opinion at 8. Two published

decisions from 1986 reached conflicting decisions on whether section 2010

applies to foreign corporations like Diamond:

1. North American Asbestos Corp. v. Superior Court (Young)

(1986) 180 Cal.App.3d 902 ("North American 11") holds that section 2010

"conflicts with, and prevails over, foreign corporation laws that limit

survival periods of dissolved corporations." Opinion at 8; see North

American 11, 180 Cal.App.3d at 909-910.

2. Riley v. Fitzgerald(1986) 178 Cal.App.3d 871 ("Riley") holds

that section 2010 "does not apply to foreign dissolved corporations."

Opinion at 8; see Riley, 178 Cal.App.3d at 876-877.

That conflict is now reinforced by the Opinion below, which affirms

the judgment on demurrer by following Riley (and rejecting North American

I/) to rule that Corporations Code section 2010 applies only to California

corporations and thus provides no protection to California citizens injured by

dissolved foreign corporations.

Thus, the Opinion below reinforces the lack of uniformity of decision

in the Courts of Appeal, warranting this Court's review.



And review should be granted also because this appellate conflict

involves an important question of law that will recur and that affects the

rights of many California citizens. This is particularly true in cases

involving asbestos injuries, which by their nature involve past conduct

causing future injuries--a circumstance ripe for abuse by tortfeasors seeking

to escape liability by dissolving. Indeed, just asto Diamond, more asbestos

victims are becoming sick and filing suit each year.3 And other asbestos

defendants from states with post-dissolution suit limits (like Delaware) can

likewise immunize themselves from future liability by dissolving.

But this is not just an asbestos-specific problem. Under the rationale

of the Opinion below, any manufacturer of a defective product who is

incorporated in Delaware (or a similar state) could dissolve to escape

liability for injuries that will be caused by the product in the future.

California surely has a strong interest in protecting the rights of its

citizens to be compensated when they are injured. And the Legislature has

sought to protect those rights by imposing no time limits on lawsuits against

dissolved corporations--if a corporation injures California citizens, it is

responsible and cannot escape future liability by dissolving itself.

Hence, this petition presents both major criteria for obtaining this

Court's review: a lack of uniformity among published appellate decisions on

an important question of law that affects the rights of many California

citizens and should be settled by this Court.

Petitioners respectfully request review.

3 The San Francisco docket reflects five more suits against Diamond in the last three

years. See http://www.sfsuperiorcourt.org/index.aspx?page=467.



BACKGROUND

Complaint

Walter Greb died ofmesothelioma caused by exposure to asbestos.

Opinion at 1. When he was diagnosed, Walter and his wife Karen Greb filed

suit against (inter alia) respondent Diamond International Corporation

("Diamond"), alleging exposure to asbestos released from products

manufactured by Diamond. Id.; JA 4-10.

Demurrer sustained

Diamond demurred to the complaint on the ground that Diamond

"lacks the capacity to be sued" because Diamond "dissolved" as a Delaware

corporation on July 1, 2005, and Delaware Corporations Code section 278

limits suits against dissolved corporations to only three years after dissolu-

tion. Opinion at 1-2; JA 36-38. Diamond argued that "Delaware law

controls without conflict with California law," including California

Corporations Code section 2010, California's "corporate survival statute,"

which does not temporally limit suits against dissolved corporations.

Opinion at 2-3; JA 37-38.

Diamond acknowledged a "split of authority among the [California]

appellate courts as to whether" section 2010 "applies to foreign corpora-

tions" like Diamond. JA 38:9-12. As Diamond noted, Riley held that

section 2010 does not extend to foreign corporations, but North American 11

held that it does. JA 38-39; see Riley, 178 Cal.App.3d at 876-877; North

American II, 180 Cal.App.3d at 909-910.

Greb opposed the demurrer, arguing that no real appellate-court

conflict existed because Riley involved a potential suit brought .b_za

dissolved foreign corporation, while North American H (like here) involved



a potential suit against a dissolved corporation--so that North American I]

governed and mandated that the demurrer be overruled. JA 73-76.

But the trial court agreed with Diamond, sustaining the demurrer.

Opinion at 2; JA 114-116. The court ruled that Riley and North American H

conflict and "ch[ose] to follow the reasoning" of Riley, ruling that section

2010 does not apply foreign corporations, so that Delaware law governs and

bars plaintiffs' suit. JA 114-116. Accordingly, the trial court dismissed

plaintiffs' claims against Diamond with prejudice. Opinion at 2; JA 118.

__2peal

On petitioners' appeal, the First Appellate District affirmed the

judgment on demurrer. Opinion at 1. In an opinion filed April 26, 2010, the

appellate court acknowledged the "conflict in the Court of Appeal" between

Riley and North American II. Id. at 8-12. And the court agreed with the trial

court (and Riley) that "section 2010 does not apply to foreign corporations."

Id. at 12-15.

Finali_ of Opinion

The Opinion, filed April 26, became final in the Court of Appeal on

May 26, 2010. Rule 8.264, subd. (b)(1).

No petition for rehearing was filed.

Petitioners timely file this Petition for Review, which must be filed

within 10 days of May 26, i.e. Saturday June 5, which is extended to

Monday, June 7, 2010. Rule 8.500, subd. (e)(1).



LEGAL DISCUSSION

I.

Review should be granted because the published Opinion
below involves a lack of uniformity of decision on an

important question of law that this Court should settle.

This petition warrants review of the Opinion below under both

primary grounds for this Court's review:

1. Conflict in the Courts of Appeal: The Opinion presents a

conflict among three published appellate decisions as to whether Corpora-

tions Code section 2010 applies to foreign corporations. The Opinion and

Riley hold that it does not; North American 11 holds that it does. This Court

should grant review to decide this issue and thus restore uniformity of

decision. See Part A below.

2. Important question of law: Whether section 2010 applies to

foreign corporations is also an important question of law that this Court

should settle--the issue affects many California citizens and will continue to

recur. See Part B below.

Finally, we also show briefly that the Opinion's reasoning for

following Riley and rejecting North American 11 is suspect and should be

scrutinized by this Court. See Part C below.

A. Lack of uniformity of decision: The Opinion reinforces a split

among the appellate courts.

This Court should grant review first because this case presents a lack

of uniformity among the published appellate decisions: Riley and the

Opinion below hold that Corporations Code section 2010 does not apply to

foreign corporations; North American H holds to the contrary.



1. Corporations Code section 2010, applying to

"corporations," does not expressly state whether that term

includes foreign corporations.

Petitioners ask this Court to grant review to determine whether

Corporations Code section 2010, allowing suits against dissolved

"corporations" without temporal limitation, applies to foreign (and not just

California) corporations.

Section 2010 itself does not specify the breadth of its use of the term

"corporation":

A corporation which is dissolved nevertheless continues to exist for

the purpose of winding up its affairs, prosecuting and defending

actions by or against it ....

Corps. Code § 2010, subd. (a).

Hence, the appellate courts have sought to construe whether section

2010' s use of"corporation" includes foreign corporations--with conflicting

results.

2. North American II: Section 2010 must apply to foreign

corporations because otherwise those corporations would be

treated more favorably than domestic corporations.

In 1986, the appellate court in North American Hheld that

Corporations Code section 2010 applies to both foreign and domestic

corporations. North American II, 180 Cal.App.3d at 908; see Opinion at 9.

North American H acknowledged that section 2010 does not specify

whether "corporation" is limited and thus construed the section in light of

the entire Corporations Code and California constitutional law. Id. at 907-

908. For the court, the "key to interpreting section 2010" was former Article

XII, section 15 of the California constitution, which provided that foreign



corporations shall not transact business in California under "more favorable

conditions" than those applied to domestic corporations:

No corporation organized outside the limits of this State shall be
allowed to transact business within this State on more favorable

conditions than are prescribed by law to similar corporations

organized under the laws of this State.

Because this constitutional provision was in effect when the original

version of section 2010 was enacted, it clearly applied--and mandated

interpretation of that section as applying to all corporations. Otherwise,

foreign corporations would operate in more "favorable conditions," able to

escape liability for past conduct by dissolving. See North American II, 180

Cal.App.3d at 908.

And although the constitutional provision was repealed in 1972, it was

repealed as "obsolete and unnecessary" because other constitutional and

statutory provisions assured "[e]qual treatment of foreign and domestic

corporations." Id. at 909. Thus, the repeal was a "housekeeping measure"

that effected "no change in law or policy." Id.

Accordingly, North American II held that section 2010 applies to

foreign and domestic corporations. 4 Id. at 910. Because California law thus

conflicted with the law of the defendant's state of incorporation (Illinois,

with a two-year limit on post-dissolution suits), North American II applied

standard choice-of-law analysis, concluding that California law governs

because "California's interests would be more impaired by application of

4 In so holding, the North American I1 court reversed its own earlier holding in North

Ameriean Asbestos Corp, v. Superior Court (1982) 128 Cal.App.3d 138 ("North

American f'), in which the court had not considered the effect of Califomia's

constitutional provisions mandating equal treatment of foreign and domestic

corporations.

9



Illinois law than would Illinois' interests by application of California law. ''5

ld. at 905, 907.

This Court has cited the holding of North American H with at least

tacit approval. In Pehasquitos, lnc. v. Superior Court (Barbee) (1991) 53

Cal.3d 1180, this Court held that section 2010 allows suits against dissolved

corporations whether the suits are filed before or after dissolution. In

reaching that conclusion, this Court discussed North American 11 at length,

specifically reciting that case's holding that section 2010 "is not limited to

dissolved California corporations, but also applies to dissolved foreign

corporations." Id. at 1187-1188. And again this year, this Court cited North

American H as the governing law in California, which this Court described

as "holding" that "California law [is] applicable when the plaintiff was

exposed to asbestos in California by a company incorporated in another

state, where plaintiffs action against the company would have been barred

as untimely under the other state's law." 6 McCann v. Foster Wheeler LLC

(2010) 48 Cal.4th 68, 101.

3. Riley: Section 2010 applies only to domestic corporations.

Also in 1986, another appellate court held, contrary to North

American 11, that section 2010 does not apply to foreign corporations. See

Riley, 178 Cal.App.3d at 876-877.

s Here, petitioners have argued that the same choice-of-law analysis applies--i.e., that

here California law prevails over Delaware law under the govemmental-interest analysis.

See Appellant's Opening Brief on Appeal ("AOB") at 21-25; cf Respondent's Brief on

Appeal ("RB") at 42-44 (arguing the contrary). But the Opinion below did not reach this

question, f'lnding no conflict of law based on its holding that California's section 2010

does not apply to Delaware corporations.

6 As discussed further in Part I.C below, the Opinion below discarded this Court's tacit

approval of North American 11 in Pehasquitos and McCann as "dicta" that the appellate

court was "not bound to follow." Opinion at 12.

10



Unlike North American 11, which involved a suit against a dissolved

corporation, Riley involved a post-dissolution suit _b_y_thecorporation.

Despite this distinction, Riley held that section 2010 does not extend to

foreign corporations, whether suing or being sued. Id.

Riley did not consider the effect of the California Constitution on the

interpretation of section 2010, as North American H did. Indeed, because

Riley was filed two months before North American 11, Riley relied expressly

on the earlier analysis in North American 1 (id. at 876)---analysis that the

North American 11 court would soon disavow.

4. The Opinion below acknowledges the extant conflict and

follows Riley.

The Opinion below acknowledges that North American 11 and Riley

constitute an extant "conflict in the Court of Appeal" on the issue of whether

section 2010 "appl[ies] to foreign dissolved corporations." Opinion at 8.

The Opinion first sets forth the analyses of the two earlier decisions.

Opinion at 9-10. The Opinion then criticizes North American H as resting

on "somewhat convoluted reasoning." ld. at 9. And the Opinion finds it

"[i]mportant" that North American H "did not acknowledge the conflicting

case of Riley." ld. at 10.

But the Opinion does not acknowledge that because Riley had itself

rested on the earlier decision in North American 1, the North American 11

court's repudiation of its earlier decision made discussion of Riley

unnecessary.

In sum, the Opinion below reinforces that there is a "lack of unifor-

mity of decision" on whether section 2010 applies to foreign corporations.

11



Trial courts facing this issue will be confronted with two different analytical

approaches and will not know how to rule.

This Court should grant review to decide this issue and provide

stability and guidance to the California courts.

B. Important question of law: Whether foreign corporations can

escape California liability by dissolving is an important issue that

affects many Californians and will recur.

This Court should grant review also because the Opinion below

presents an important question of law that should be settled by this Court.

Specifically, the issue of a foreign corporation's post-dissolution

liability for pre-dissolution misconduct affects many California citizens and

is sure to recur. This issue will arise anytime a defendant's present conduct

remains susceptible of causing injuries in the future--any defendant (from a

state that limits post-dissolution liability) who is anticipating future liability

can avoid or limit it by dissolving.

Asbestos cases like this one are typical. Because asbestos diseases are

latent, manifesting years or even decades after asbestos exposure, defendants

who contributed to causing asbestos exposures can readily anticipate future

liability. If such a defendant is incorporated in a state (like Delaware) with a

temporal limit on post-dissolution suits, the Opinion below allows the

defendant to escape its liability by dissolving.

Indeed, that appears to be just what Diamond is trying to do here. As

noted above, Diamond moved to dissolve itself effective 2005--as

California lawsuits against it had increased, with more on the horizon.

Moreover, although asbestos cases are typical, this is not just an

asbestos-specific problem. For example, the same issue will arise with any

12



manufacturer of a defective product that is anticipated to cause injuries in

the future---e.g., a product that was widely distributed and that the defendant

learns has a dangerous defect. Such a manufacturer (in Delaware, etc.),

instead of taking steps to prevent any future injuries (such as by a product

recall), could reasonably choose to dissolve, knowing that it would soon cut

off any future liability.

That result may be the legislative choice in other states (like

Delaware) that place a premium on the protection of corporate interests.

But it is not the policy of California. Our Legislature has instead

placed a premium on protecting its citizens, including by placing no

temporal limits on post-dissolution suits against culpable corporate actors.

This Court should advance California's legislative policy by granting

review to consider and settle this important question of law.

C. The Opinion's rationale is suspect and should be scrutinized by
this Court.

Finally, this Court should grant review because the Opinion's various

rationales for following Riley (and rejecting North American 1I) are

suspect--so that a reversal on the merits is likely.

1. The Opinion is wrong to criticize North American H for failing

to "acknowledge" Riley. Opinion at 10. As noted above, Riley rested on

North American L Thus, when the North American H court reversed itself, it

did not need to address Riley or any other case that had followed its earlier

rationale.

2. The Opinion fails to refute North American II's discussion of

the effect of the constitutional guarantee of equal treatment of foreign and

domestic corporations. The Opinion does call the discussion "somewhat

13



convoluted." Opinion at 9. But the Opinion never addresses the merits of

the argument.

Instead, the Opinion avoids the argument by asserting that it need not

be considered because section 2010 is supposedly "clear on its face," so that

"legislative intent" need not be considered. Id. at l 0.

But section 2010 is not "clear on its face." It is ambiguous as to

whether it applies to foreign corporations--an ambiguity that has caused

different appellate courts to interpret the section differently.

3. The Opinion improperly discards this Court's tacit approval of

North American H in Pe_asquitos and McCann. As noted above,

PeYtasquitos discussed North American 11 at length, repeating without

criticism the holding that section 2010 applies to foreign corporations.

PeYtasquitos, 53 Cal.3d at 1187-1188. And again this year, McCann cited

North American H as governing law in this area.

The Opinion tosses Pehasquitos and McCann aside, finding it

"[s]ignificant" that this Court "did not discuss or disapprove the holding of

Riley." Opinion at 12. But this Court in Pehasquitos was most certainly

aware of Riley, citing it within the decision's general discussion. See

Pe_asquitos, 53 Cal.3d at 1184. Nevertheless, this Court analyzed North

American 11 at length and tacitly approved its holding (contrary to Riley).

4. The Opinion concludes that section 2010 does not apply to

foreign corporations because, if it did, it supposedly "would render" other

sections of the Corporations Code (including sections 102 and 162)

"meaningless." Opinion at 15.

But the Opinion's analysis of other Corporations Code sections is

unduly selective---other sections of the Code are adversely affected by the

Opinion's holding. For example, the Opinion holds that section 2010 does

14



not apply to foreign corporations because it does not "stat[e] so explicitly."

Opinion at 14; accord id. at 15 ("IT]he Legislature well knew when to

expressly apply particular statues in the code to foreign corporations."). In

other words, the Code's use of the word "corporations" means "domestic

corporations" unless the Legislature "explicitly" included foreign

corporations.

But this construction renders other sections of the Corporations Code

meaningless or absurd. For example, section 105 provides that a

"corporation or association may be sued as provided in the Code of Civil

Procedure." Corps. Code § 105. Under the Opinion, because the section

does not expressly include "foreign" corporations, can only domestic

corporations be sued in California?

5. The Opinion incorrectly distinguishes the U.S. Supreme Court's

decision in Clark v. Williard(1934) 292 U.S. 112, 54 S.Ct. 615.

North American 11 cited Clark to support its holding that section 2010

must apply to foreign corporations in light of the California constitutional

provision that foreign corporations cannot do business in California under

"more favorable conditions" than domestic corporations. North American H,

180 Cal.App.3d at 908. As North American H noted, Clark held that a

"similar provision of the Montana constitution" necessarily meant that any

burdens placed on domestic corporations about capacity to be sued were also

placed on any "foreign corporation licensed to transact intrastate business

in" Montana. ld. (citing Clark, 292 U.S. at 119). Accordingly, petitioners

cited Clark in the court below. AOB at 15-16.

But the Opinion below brushes Clark aside with the bare statement

that "California's Corporations Code does not contain a similar provision" to

the one in Montana. Opinion at 14. But the Opinion ignores that the

15



"similar provision" is from California's Constitution--a provision that was

repealed only because it was unnecessarily duplicative.

CONCLUSION

This petition presents a clear case for this Court's review--an

undisputed conflict among the appellate courts on an important question of

law that affects many California citizens. This Court should grant review to

resolve that question and thus provide needed guidance to the lower courts.
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Filed 4/26/10

CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION ONE

WALTER GREB et al.,

Plaintiffs and Appellants,

V.

DIAMOND INTERNATIONAL CORPORATION,

Defendant and Respondent.

A125472

(Super. Ct. for the City &

County of San Francisco

No. CGC-08-274989)

Plaintiffs Walter Greb (now deceased) and his wife Karen Greb appeal from the

order of the trial court sustaining, without leave to amend, defendant Diamond

International Corporation's demurrer to the complaint. The court concluded defendant, a

dissolved Delaware corporation, lacked the capacity to be sued because plaintiffs' lawsuit

was filed more than three years after defendant's dissolution. We affirm.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

On December 22, 2008, plaintiffs filed a complaint for personal injury and loss of

consortium against defendant and several other defendants. The complaint alleged Mr.

Greb had suffered injury from exposure to asbestos and asbestos-containing products.

On February 13, 2009, defendant filed a demurrer to the complaint. In the

demurrer, defendant alleged it had obtained a corporate dissolution in accordance with

the laws of Delaware on July 1, 2005. It asserted it lacked the capacity to be sued when

the present complaint was filed because Delaware General Corporation Law section 278

provides that a dissolved corporation shall continue to exist for purposes of winding up

its affairs, including prosecuting and defending lawsuits, for a period of only three years



from the dateof dissolution. Becauseplaintiffs' complaint was filed more than three

years after the dissolution, defendant claimed the lawsuit was barred.

On March 4, 2009, plaintiffs filed their opposition to defendant's demurrer. They

argued the lawsuit was permitted under California Corporations Code section 2010

(section 2010), which they asserted took precedence over Delaware law. After the

hearing on the demurrer, defendant was allowed to file a surreply brief, which it did on

March 19, 2009.

On May 1, 2009, the trial court sustained defendant's demurrer to the complaint

without leave to amend.

On June 2, 2009, the trial court filed its order dismissing the complaint with

prejudice. This appeal followed, l

DISCUSSION

L Standard of Review

The resolution of the present case turns on whether Califomia Corporations Code

section 2010 applies to a dissolved Delaware corporation. Appellate courts may

independently determine the proper interpretation of a statute, as it entails the resolution

of a pure question of law. We therefore apply a de novo standard of review. (Farm

Raised Salmon Cases (2008) 42 Cal.4th 1077, 1089, fn. 10 [72 Cal.Rptr.3d 112, 175 P.3d

1170].)

11. Alleged Conflict of Law

It is undisputed that the instant lawsuit was filed on December 22, 2008, more than

three years after July 1, 2005, the date on which defendant formally dissolved. Relying

on North American Asbestos Corp. v. Superior Court (1986) 180 Cal.App.3d 902 [225

Cal.Rptr. 877] (North American I1), plaintiffs claim California Corporations Code section

2010 permits lawsuits to be filed against a dissolved foreign corporation irrespective of

the date of dissolution. California Corporations Code section 2010 provides that "A

1The parties have stipulated to a dismissal of this case. We elect to proceed with the opinion as
the appeal has been fully briefed and raises issues warranting an opinion. (See Eisenberg et al.,
Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group 2009) ¶ 5:63, pp. 5-23 to 5-24.)



corporation which is dissolved neverthelesscontinues to exist for the purpose of winding

up its affairs, prosecuting and defending actions by or against it .... " It further states

that "No action or proceeding to which a corporation is a party abates by the dissolution

of the corporation or by reason of proceedings for winding up and dissolution thereof. ''2

Invoking choice-of-law principles, plaintiffs contend the trial court should have applied

California law rather than the three-year limitation contained in title 8, section 278 of the

Delaware General Corporation Law.

Analysis of a choice-of-law question proceeds in three steps: "First, the court

determines whether the relevant law of each of the potentially affected jurisdictions with

regard to the particular issue in question is the same or different. Second, if there is a

difference, the court examines each jurisdiction's interest in the application of its own

law under the circumstances of the particular case to determine whether a true conflict

exists. Third, if the court fmds that there is a true conflict, it carefully evaluates and

compares the nature and strength of the interest of each jurisdiction in the application of

its own law 'to determine which state's interest would be more impaired if its policy were

subordinated to the policy of the other state' [citation], and then ultimately applies 'the

law of the state whose interest would be the more impaired if its law were not applied.'

[Citation.]" (Kearney v. Salomon Smith Barney, Inc. (2006) 39 Cal.4th 95, 107-108 [45

Cal.Rptr.3d 730, 137 P.3d 914].) We note, however, "The fact that two states are

involved does not in itself indicate that there is a 'conflict of laws' or 'choice of law'

problem." (Hurtado v. Superior Court (1974) 11 Cal.3d 574, 580 [114 Cal.Rptr. 106,

522 P.2d 666].)

2 The full text of California Corporations Code section 2010 provides:

"(a) A corporation which is dissolved nevertheless continues to exist for the purpose of winding
up its affairs, prosecuting and defending actions by or against it and enabling it to collect and
discharge obligations, dispose of and convey its property and collect and divide its assets, but not
for the purpose of continuing business except so far as necessary for the winding up thereof.

"(b) No action or proceeding to which a corporation is a party abates by the dissolution of the
corporation or by reason of proceedings for winding up and dissolution thereof.

"(c) Any assets inadvertently or otherwise omitted from the winding up continue in the
dissolved corporation for the benefit of the persons entitled thereto upon dissolution of the
corporation and on realization shall be distributed accordingly."



IlL Dissolved Corporations at Common Law

"At common law, upon a dissolution, a corporation ceased to exist for any

purpose. It could not be bound civilly nor prosecuted criminally any more than a natural

person who had died." (J. C. Peacock, lnc. v. Ilasko (1960) 184 Cal.App.2d 142, 150 [7

Cal.Rptr. 490]; see also Title Co. v. Wilcox Bldg. Corp. (1937) 302 U.S. 120, 124--125

[82 L.Ed. 147, 58 S.Ct. 125].) In response to this consequence, principles of equity were

implemented to create a judicial concept known as the "trust fund doctrine." (Delaney P.

& R. Co. v. Crystaletc. Co. (1928) 88 Cal.App. 784, 790-791.) This rule allowed

creditors an equitable right to follow corporate assets after a dissolution, so that the assets

were held in a trust which gave the creditors superior claim to that of the shareholders of

the corporation. Over time, jurisdictions found the trust fund doctrine a "fuzzy" concept

to implement and legislatures developed "wind-up" statutes, sharp and definite, to

regulate corporate liability and obligations postdissolution. (15A Fletcher Cyclopedia of

the Law of Corporations (2009) § 7373, pp. 65-69; Riley v. Fitzgerald (1986) 178

Cal.App.3d 871,878-879 [223 Cal.Rptr. 889] (Riley).) "[S]hareholders nonetheless

possess an important statutory interest in the final and certain termination of their

involvement with the affairs of a dissolving corporation." (Pacific Scene, Inc. v.

Pe_asquitos, lnc. (1988) 46 Cal.3d 407, 416 [250 Cal.Rptr. 651,758 P.2d 1182].)

Under the Restatement Second of Conflict of Laws, whether a corporation

continues its existence after it has dissolved or been suspended is decided by the state of

incorporation. (Rest.2d Conf. of Laws, §299(1).) This principle applies even where

corporate assets are situated elsewhere or all corporate business is conducted in other

states. (Rest.2d Conf. of Laws, § 299(1), com. a, p. 295.) Additionally, states of

incorporation will often have "wind-up" statutes that extend corporate life facilitating the

opportunity for creditor claims against the dissolved business; such laws are recognized

in other states including the forum state. (Rest.2d Conf. of Laws, § 299(2), coms. (d) &

(e), pp. 295-296.)

Most states, including Delaware, limit the period within which a newly dissolved

corporation may sue or be sued postdissolution. Moreover, it is the state of incorporation
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that will generally control this extendedexistencebasedon legislative acquiescence.

"But corporations exist for specific purposes, and only by legislative act, so that if the life

of the corporation is to continue even only for litigating purposes it is necessary that there

should be some statutory authority for the prolongation. The matter is really not

procedural or controlled by the rules of the court in which the litigation pends. It

concerns the fundamental law of the corporation enacted by the State which brought the

corporation into being." (Oklahoma Gas Co. v. Oklahoma (1927) 273 U.S. 257, 259-

260 [71 L.Ed. 634, 47 S.Ct. 391], emphasis added; see also Bazan v. Kux Machine Co.

(1971) 52 Wisc. 2d 325,333-334 [190 N.W.2d 521,525] [products liability claim];

Johnson v. Helicopter & Airplane Services Corp. (D.Md. 1975) 404 F.Supp. 726, 729

[products liability claim]; Stone v. Gibson Refrigerator Sales Corporation (E.D.Pa. 1973)

366 F.Supp. 733, 734 [products liability claim].)

California's corporation law, however - specifically Corporations Code section

2010 - sets forth no time limitation for suing a dissolved California corporation.

Resolution of this case thus turns on whether California Corporations Code section 2010

may be applied to corporations incorporated in states, such as Delaware, with statutes that

do set time limits on lawsuits involving corporate parties.

IV. Delaware Law Regarding Dissolved Corporations

Delaware courts have held that "the existence or nonexistence of a Delaware

corporation is governed by Delaware law." (ln re Transamerica Airlines, lnc. (Del. Ch.

May 25, 2007, Civ. A. No. 1039-VCP) 2007 Del. Ch. Lexis 68, *63.) Section 278 of the

Delaware General Corporation Law provides, in part: "All corporations, whether they

expire by their own limitation or are otherwise dissolved, shall nevertheless be continued,

for the term of 3 years from such expiration or dissolution or for such longer period as the

Court of Chancery shall in its discretion direct, [as] bodies corporate for the purpose of

prosecuting and defending suits, whether civil, criminal or administrative, by or against

them, and of enabling them gradually to settle and close their business, to dispose of and

convey their property, to discharge their liabilities and to distribute to their stockholders

any remaining assets, but not for the purpose of continuing the business for which the

5



corporation was organized." Based on this provision, Delaware courts have held that

new lawsuits may not be initiated against the dissolved corporation after the three-year

period has expired. (In re Dow Chemical International, Inc. (Del. Ch. Nov. 18, 2008,

Civ. A. No. 3972-CC) 2008 Del. Ch. Lexis 147, *2.)

Delaware courts have observed that the state's survival statute may operate to the

detriment of parties, such as plaintiffs, whose claims arise after the expiration of the

corporate survival period: "This modem scheme still leaves open the question, what, if

any, rights are afforded to persons who have no claim against a corporation at the time of

its dissolution, or during the statutory wind-up period, but who do thereafter acquire such

a claim. Such a person might, for example, be a tort claimant who is injured by an

arguably defective product some time after, perhaps years after, the corporation has been

dissolved, and its affairs finally wound-up. It would seem apparent that such a person

could not sue the dissolved corporation itself. Section 278 continues the corporation's

existence beyond the statutory three year winding-up period 'solely' for the purpose of

concluding pending litigation." (ln re RegO Co. (1992) Del. Ch., Civ. A. No. 11651 [623

A.2d 92, 96].)

In the recent case of Territory of the United States Virgin Islands v. Goldman,

Sachs & Co. (2007) Del. Ch., Civ. A. No. 2505-VCS [937 A.2d 760], the creditors of a

dissolved Delaware corporation attempted to sue the corporation's former shareholders

more than three years after its dissolution. The Delaware court held that because no

judgment could be recovered against a dissolved Delaware corporation after the three-

year survival limit under Delaware General Corporation Law section 278, a suit could not

be maintained against the shareholders of the corporation under Delaware General

Corporation Law section 325, subdivision (b). 3 (Goldman, Sachs, supra, at p. 789.)

3 Section 325 of the Delaware General Corporation Law provides: "(a) When the officers,
directors or stockholders of any corporation shall be liable by the provisions of this chapter to
pay the debts of the corporation, or any part thereof, any person to whom they are liable may
have an action, at law or in equity, against any 1 or more of them, and the complaint shall state
the claim against the corporation, and the ground on which the plaintiff expects to charge the
defendants personally. [1I] (b) No suit shall be brought against any officer, director or
stockholder for any debt of a corporation of which such person is an officer, director or
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Courts in otherjurisdictions have also held that Delaware General Corporation

Law section278 operatesto bar lawsuits brought againstdissolved Delaware

corporations after the three-yearperiod. "Although not technically a statute of

limitations, [section278] hasbeenheld to be 'a clear expressionof a legislative policy

normally prohibiting the commencementof actions by or againstdissolved corporations

more than threeyears after their dissolution.' [Citation.] Courts haveconsistently

concluded that upon expiration of the three-yearperiod, the corporation ceasesto exist as

a legal entity and no claims may be assertedagainst it. [Citations.] As the complaint in

this casewas filed in 1994,almost thirteen yearsafter [the corporatedefendant] was

dissolved, the Town's assertionof statelaw claims against [the defendant] is prohibited

by Delaware law." (Town of Oyster Bay v. Occidental Chemical Corp. (E.D.N.Y. 1997)

987 F.Supp. 182, 211.)

Delaware's three-year survival statute was also enforced by the Second Circuit

Court of Appeals. In Marsh v. Rosenbloom (2d Cir. 2007) 499 F.3d 165, the court found

that the New York state plaintiffs were barred from asserting a CERCLA 4 claim against a

Delaware corporation and the corporation's former shareholders because the three-year

survival period had expired before the lawsuit was filed. (Marsh, supra, at pp. 176, 184.)

In so holding, the court explained "Delaware's post-dissolution statute.., was enacted in

order 'to formalize the continued existence of corporate assets and to provide a

mechanism for the assertion of claims as part of the "winding up" process...

[continuing] the corporation's existence by operation of law.' [Citation.] Like other

post-dissolution statutes, section 278 provides that 'any suit against the corporation,

which was filed before dissolution or during the three year statutory wind-up period, does

not abate, even on the expiration of the wind-up period.' [Citation.] When the wind-up

stockholder, until judgment be obtained therefor against the corporation and execution thereon
returned unsatisfied."

4 Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C.
§ 9601 et. seq.).



period expires, however, so does the corporation's capacity to be sued." (ld. at pp. 172-

173, fn. omitted.) s

In Town of Oyster Bay and Marsh, the alleged tortuous conduct predated the

dissolution of the particular Delaware corporation. Yet, because the lawsuits were filed

more than three years after the enterprises dissolved, the statutory purpose of Delaware

General Corporation Law section 278 kicked in. The wind-up period had passed and

consequently, the corporations' ability to be held responsible for alleged injury

terminated.

V. Conflict in the Court of Appeal

California, as a general rule, has routinely held the law of the state of

incorporation determines the consequence of corporate dissolution. Citing the

Restatement of Conflict of Laws, one court has noted:" 'It appears to be settled law that

the effect of the dissolution of a corporation, or its expiration otherwise, depends upon

the law of its domicile [citations] .... ' [Citations.]" (Macmillan Petroleum Corp. v.

Griffin (1950) 99 Cal.App.2d 523,528 [222 P.2d 69]; see also, Fidelity Metals Corp. v.

Risley (1946) 77 Cal.App.2d 377, 381 [175 P.2d 592] [and cases cited therein].)

With this background in mind, we proceed to consider the merits of the present

case. The parties acknowledge that two California appellate cases published within two

months of each other in 1986 frame the issue in this appeal: Riley, supra, 178 Cal.App.3d

871, and North American 11, supra, 180 Cal.App.3d 902. Riley holds that California

Corporations Code section 2010 does not apply to foreign dissolved corporations. (Riley,

supra, at p. 876-877.) North American II holds that California Corporations Code

section 2010 conflicts with, and prevails over, foreign corporation laws that limit survival

periods of dissolved corporations. (North American 11, supra, at pp. 909-910.)

s Plaintiffs do not cite to a single case holding that a dissolved Delaware corporation may be
sued more than three years after the corporation has become dissolved. Instead, they argue that
under rules of equity, the Delaware courts have the power to extend the three-year period if the
ease supports this choice. However, this position was rejected in the case ofln re Citadel
Industries (Del. Ch. 1980) 423 A.2d 500, 507.



A. North American II

In North American II, the defendant, a dissolved Illinois corporation, had brought

a motion for summary judgment on the ground that the plaintiffs' lawsuit was barred

because it was filed more than two years after the corporation had dissolved. (North

American II, supra, 180 Cal.App.3d 902, 904.) When the complaint was flied, Illinois

law provided that the dissolution of a corporation did "not impair any remedy for a

liability incurred prior to dissolution 'if action or other proceeding thereon is commenced

within two years after the date of such dissolution[]' (Ill. Rev. Stat., oh. 32, § 157.94

(1977)[])" unless a recognized exception applied. (Id at p. 905.) The corporation had

previously filed its articles of dissolution and had received a certificate of dissolution

from the Secretary of State &Illinois on May 19, 1978. The lawsuit at issue was filed on

December 18, 1980, more than two years later. (Ibid.) After proceeding with a choice-

of-law analysis, the appellate court held the trial court was correct in applying California

law instead of Illinois law and in denying the motion for summary judgment. Central to

this holding was the court's finding that California Corporations Code section 2010

applies to foreign corporations. (North American II, supra, at p. 908.)

Interestingly, the opinion in North American II was a reversal of that same court's

reasoning as expressed in North American Asbestos Corp. v. Superior Court (1982) 128

Cal.App.3d 138 [179 Cal.Rptr. 889] (North American 1).6 In arriving at its revised

holding, the court in North American I1 recognized it had stated in North American I that

California Corporations Code section 2010 applies only to domestic corporations. (North

American 11, supra, 180 Cal.App.3d 902, 908.) Following somewhat convoluted

reasoning, the court reversed its prior conclusion by turning to former article X/I, section

15 of the California Constitution, a provision that was repealed in 1972. (North

American 11, supra, at p. 908.) That section, adopted in 1879, had stated: "No

corporation organized outside the limits of this State shall be allowed to transact business

6 As North American I unanimously stated: "It is clear that the California survival law does not
apply to suits against dissolved foreign corporations." (North American I, supra, 128
Cal.App.3d 138, 143.)



within this State on more favorable conditions than are prescribed by law to similar

corporations organized under the laws of this State." The North American II court

concluded that, consistent with the constitutional provision, California Corporations Code

section 2010 was intended to apply to both foreign and domestic corporations when its

predecessor was first enacted in 1929. 7 (North American II, supra, at p. 908.) While the

court acknowledged definitional sections in the Corporations Code had been amended

after 1929 "so that the term 'corporation' used in Corporations Code section 2010 could

arguably have come to mean only a domestic corporation," (North American II, supra, at

p. 908) the court concluded the electorate did not imend to alter the original meaning of

Corporations Code section 2010 when it repealed article X/I, section 15 of the California

Constitution. (North American II, supra, at pp. 908-909.)

Repeating the reasoning of North American II, plaintiffs here contend the 1972

repeal of article XII, section 15, of the California Constitution shows a legislative intent

that California Corporations Code section 2010 apply to foreign corporations. It is well

established, however, that legislative intent should not be resorted to where a statute is

clear on its face. "In determining legislative intent, courts look first to the words of the

statute itself: if those words have a well-established meaning, as we hold they do here,

there is no need for construction and courts should not indulge in it." (Arnett v. Dal Cielo

(1996) 14 Cal.4th 4, 24 [56 Cal.Rptr.2d 706, 923 P.2d 1].)

B. Riley

Importantly, the majority in North American II did not acknowledge the

conflicting case of Riley, a Second District case that was published some two months

earlier. In Riley, the sole shareholders of a Texas corporation had filed a lawsuit on

behalf of the corporation after expiration of the three-year postdissolution survival period

provided by Texas law. (Riley, supra, 178 Cal.App.3d 871,873.) On appeal, the

7 Former California Civil Code section 399. One commentator pointed out that former
California Civil Code section 399 would not apply to foreign corporations because of the narrow
statutory definition of "corporation" then found in former Civil Code section 278. (Note,
Foreign Corporations: Continuance of Existence After Dissolution (1947) 35 Cal. L.Rev. 306,
309.) In relevant language, California Corporations Code section 2010 and its predecessor
California Civil Code section 399 are similar, suggesting no change in legislative intent.
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plaintiffs claimed Califomia Corporations Codesection 2010 createda conflict with the

Texasstatute andthat California law shouldapply. (Riley, supra, at pp. 875-876.) In

disagreeing with this contention, the appellate court in Riley observed: "It is settled law in

California that the effect of corporate dissolution or expiration depends upon the law of

its domicile, and a defunct foreign corporation has no greater capacity or higher standing

to initiate or maintain an action in the forum state than it would have in its domiciliary

state." (ld. at p. 876.) Citing to North American 1, the court in Riley concluded that

California Corporations Code section 2010 does not apply to foreign corporations.

(Riley, supra, at pp. 876-877.) The court also observed that California Corporations

Code section 2115 specifies the California Corporations Code provisions that "apply to

foreign corporations to the exclusion of the law of the jurisdiction in which they are

incorporated. Conspicuous by its absence is section 2010. "8 (Riley, supra, at p. 876.)

The court reasoned that the effect of corporate dissolution or extinguishment depends

upon the law of the corporation's domicile. (1bid.)

Plaintiffs attempt to distinguish Riley because the out-of-state corporate

shareholders in that case had brought suit against California residents and entities,

whereas North American 11, like the case at bar, involved California residents suing a

foreign corporation. They claim Riley is therefore not "on point." Plaintiffs also contend

that the discussion concerning California Corporations Code section 2010 in Riley was

dicta because the plaintiffs in that case "had already stipulated that Texas law applied"

and that they had therefore "waived the choice of law issue." While the court in Riley

acknowledged the parties stipulated that Texas law applied in the case, the decision holds

"even ifRileys did not waive the issue [of choice of law], Texas law would still apply."

s To come within the purview of California Corporations Code section 2115, a foreign
corporation must meet two prerequisites. First, it must transact more than one-half of its
business in California. Second, more than one-half of the corporation's voting securities must be
held by persons with California addresses. If section 2115 applies, California law is deemed to
control such matters as the annual election of directors, the directors' standard of care,
limitations on corporate distributions in cash or property, the requirement for annual
shareholders' meetings and remedies for the same if not timely held, limitations on the sale of
assets, dissenters' rights; records and reports, actions by the Attorney General and inspection
rights. (See Corp. Code, § 2115, subd. (b).)
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(Riley, supra, 178 Cal.App.3d 871,875, emphasis added.) Plaintiffs still argue that the

trial court in the present case was bound to follow North American//and should

therefore have overruled defendant's demurrer. We are not persuaded that the trial court

erred and, in any event, the argument is inapposite because we are reviewing the issue as

a matter of law and are not ourselves bound by other Court of Appeal decisions.

Plaintiffs also rely on Pehasquitos, Inc. v. Superior Court (1991) 53 Cal.3d 1180

[283 Cal.Rptr. 135, 812 P.2d 154]. In that case, the Supreme Court held that parties may

bring suit against dissolved corporations for damages that occurred or are discovered

after dissolution. Pehasquitos involved homeowners who sued a dissolved California

corporation that had improperly graded their housing lots. In concluding that California

Corporations Code section 2010 applied, the court described both North American

opinions. Significantly, the court did not discuss or disapprove the holding in Riley, even

though it was clearly aware of that case as it cited to Riley in a string cite after noting that

"[a]t common law, the dissolution of a corporation was treated like the death of a natural

person .... " (Pehasquitos, supra, at p. 1184.) As the facts of Pehasquitos did not

involve a foreign corporation, the court's discussion of North American H is dicta only,

which we are not bound to follow. (People v. Macias (1997) 16 Cal.4th 739, 743 [66

Cal.Rptr.2d 659, 941 P.2d 838].) This court also makes a similar observation of the

reference to North American II in the recent case of McCann v. Foster Wheeler LLC

(2010) 48 Cal.4th 68, 101 [105 Cal.Rptr.3d 378, 225 P.3d 516].

C. California Corporations Code section 2010 does not apply to foreign corporations

California Corporations Code section 102 provides that, with certain exceptions

not applicable here, the provisions of the Corporations Code apply to domestic

corporations only, and that application to other corporations is permitted only "to the

extent expressly included in a particular provision of this division. ''9 (Italics added.)

9 The full text of California Corporations Code section 102 provides:

"(a) Subject to Chapter 23 (commencing with Section 2300) (transition provisions), this
division applies to corporations organized under this division and to domestic corporations which
are not subject to Division 2 (commencing with Section 5000) or Part 1 (commencing with
Section 12000), 2 (commencing with Section 12200), 3 (commencing with Section 13200), or 5
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Califomia Corporations Code section 2010 makesno mention of foreign corporations. In

contrast, for example, California Corporations Code section 1501 (annual report to

shareholders)statesat subdivision (g): "This section appliesto any domestic corporation

and alsoto a foreign corporation having its principal executive office in this stateor

customarily holding meetingsof its board in this state."

Plaintiffs claim that California Corporations Code section 102applies to all

foreign corporations, relying on subdivision (a)'s referenceto "corporations organized

under this division." They reasonthat section 102 setsforth "two Categoriesof

corporations:"" 'corporations organizedunder this division' " and" 'domestic

corporations' "not subject to the specified divisions or parts. They further arguethat

" 'corporations organized under this division' "must be read to include foreign

corporations becausea contrary interpretation would render the statutory language

superfluous. The argument is flawed.

In the first place, plaintiffs donot cite to any authority for the proposition that

foreign corporations arecoveredunder California's generalcorporation law division. It

is also a substantial stretch to conclude that a corporation from another statecan fairly be

characterizedasone"organized" under the California Corporations Code. Moreover,

plaintiffs' position conflicts with California Corporations Code section 162,which

provides: " 'Corporation,' unlessotherwise expresslyprovided, refers only to a

corporation organized under this division or a corporation subject to this division under

(commencingwith Section14000)of Division 3 onDecember31, 1976,andwhicharenot
organizedor existingunderanystatuteof this stateotherthanthiscode;this divisionappliesto
anyothercorporationonly to theextentexpresslyincludedin a particularprovisionof this
division.

"(b) The existence of corporations formed or existing on the date of enactment or reenactment
of this division shall not be affected by the enactment or reenactment of this division nor by any
change in the requirements for the formation of corporations nor by the amendment or repeal of
the laws under which they were formed or created.

"(c) Neither the repeals effected by the enactment or reenactment of this division nor the
enactment of this title nor the amendment thereof shall impair or take away any existing liability
or cause of action against any corporation, its shareholders, directors, or officers incurred prior to
the time of the enactment, reenactment, or amendment."

See also California Corporations Code section 162.
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the provisions of subdivision (a) of Section 102." In our view, these statutes evince a

clear intent to limit the Corporations Code's general application to domestic corporations.

Further, the Corporations Code does include sections that apply specifically to

foreign corporations. Chapter 21 (commencing with § 2100) contains many provisions

that apply to foreign corporations. Significantly, as noted by the appellate court in Riley,

supra, 178 Cal.App.3d 871,876, section 2115, which identifies all of the chapters and

sections of the California Corporations Code that apply to foreign corporations meeting

certain threshold requirements, does not mention section 2010.

Again relying on North American 11, supra, 180 Cal.App.3d 902, plaintiffs argue

that California Corporations Code section 2115 "only applies to the 'mechanics of

corporate life which would ordinarily be directed just to domestic corporations' " (see

North American 11, supra, at p. 910) and is limited to corporations that meet its threshold

requirements. Further, they argue that California Corporations Code section 2010 is not

the type of "mechanical rule" that one would expect to have been enumerated by

Corporations Code section 2115. Suffice it to say, we disagree with the reasoning of

North American 11, and therefore find this argument to be without merit. Had the

Legislature intended for Corporations Code section 2010 to apply to foreign corporations,

it would have stated so explicitly.

Clark v. Williard (1934) 292 U.S. 112 [78 L.Ed. 1160, 54 S.Ct. 615] does not

compel a different conclusion. In that case the United States Supreme Court upheld a

Montana court's conclusion that a Montana statute allowed suit against a dissolved Iowa

corporation because the statute provided that all foreign corporations licensed to do

business in Montana were subject to all liabilities, restrictions, and duties imposed upon

corporations of like character organized under the laws of Montana. (ld. at pp. 115, 119-

120.) The same rationale does not apply in the present case because California's

Corporations Code does not contain a similar provision. In sum, we conclude Delaware

law controls whether defendant is amenable to suit following dissolution. This

conclusion obviates the need to proceed any further with a choice-of-law analysis. As the
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instant lawsuit was flied more than three yearsafter defendant's dissolution, the trial

court correctly sustaineddefendant's demurrer to the complaint.

DISPOSITION

To adopt the interpretation propounded by appellant would render particular

sectionssuch assection 102and section 162 of the California Corporations Code

meaningless. With California Corporations Code section 2115 asan example,we

conclude the Legislature well knew when to expresslyapply particular statutesin the

code to foreign corporations. California CorporationsCode section2010, however, does

not do so. The trial court's orderssustaining defendant's demurrer and dismissing the

casewith prejudice areatTtrmed.

We concur:

Dondero, J.

Margulies, Acting P. J.

Banke, J.
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