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Class-Action Statute Fails To
Address Appellate Questions

By BenJamin G. Shatz .
and Lara M. Krleger

Class Action Fairness Act of 2005,
which significantly changes class
ion practice in state and federal courts

I n February, Congress passed the

natxonw:de The act expands federal”
versity jurisdiction over most class’

actions, such that jurisdiction now exists
WWer class actions involving classes of at
feast 100 members if the members’
aggregated claims exceed $5 million and
if least one class member is diverse from
“least one defendant. See 28 US.C. Sec-
ns 1332(d) {9) and 1453(d) (excluding
rtain securities and corporate gover-
nance class actions).

" he Class Action Fairness Act’s expan-
Son of federal jurisdiction gives plaintiffs
Meater fexibility in deciding whether to
%k class actions in federal, rather than
sthite, court More significantly, the act's

ansion of federal jurisdiction means

Hat defendants will remove more state

t class actions to federal court

'°(In contrast to ordinary removal proce-
‘dGres, the Class Action Fairness Act
Mows any single defendant to remove a
mss acuon to federal court without first
the consent of the other defen-

‘ddnts. This increase in removals to feder-
 court will produce a similar increase in

e aumber of motions to remand and
tHus will result in more district court
‘Brders granting or denying a remand to

$i’£1te court.

¥ ‘Ordinarily, appellate review of such ruk
ﬂgsxsverymmted See 28 US.C. Section
1447(d) (preclud-
ing appellate review
of remand orders
. based on timely

“‘raised defect im
* removal procedure
or lack of subject
+ maiter jurisdiction);
see also, e.g.
Abada’ ! Charles

Schwab & Co., 300

F.3d 1112 (2002).
-The Class Action
"Fairness Act, however, creates a new type
of discretionary and expedited appeal

om orders either aranting or denying a _.osvder.aopeals.under the. Class Action,. _
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a discretionary, interfocutory appeal of a
class certification order undér Federal
Rule of Civil Procedure 23(f).

‘The criteria identified by Chamberiain
may similarly inform the court’s decision
to accept a Class Action Fairness Act
appea) given that both Federal Rule of
Civil Procedure 23(f) and the act concern
discretionary, interlocutory appeals in the
class action contexd.

In Chamberlam the 9th Circuit
axplained that mterlocutory review
should be granted “sparingly,” but that a
Federal Rule of Civil Pracedure 23(f)
nterlocutory appeal may be appropriate
when (1) “there is a death-knell situa-
tion” for either party and the certificafion
order is “questionable”; (2) the district
court arder presents an unsettled and
undamental issue of law” and the issue
will otherwise evade review; or (3) the

district court’s order is manifestly erro-,

neaus. .
Applying this to the context of remand

ippeal, the ordinary method of attem,pt-
ng to nvoke a court of appeals' discres
jonary jurisdiction is by a petition under
Federal Rule of Appellate Procedure 5
Rule 5(a) (1) alows a party to file a etk
tion requesting permlssmn to appeal
‘when an appeal is within the court of
appeals’ discretion.” Under Rule 5(), the
petition must include, among other
things, “the reasons why the appeal;
should be allowed and is authorized by
statute or rule.” As explained in Ozamber-
fain, this is the route that an aspu'mg
appellant must take for the 9th Circuijt to
exercise discretionary’ mterlocﬂtor)}
appeal of a class certification order ynder
Federal Rule of Civil Procedure 23(ﬂ
Accordingly, this probably is &more
reasonable approach for prachtxoners to
adopt, and it avoids the problem 6f obtain-
ing a ruling on a request for mtedocutory
appeal within the severn-day time frame

. required by the Class Action Fairness
Act.

. Given the act’s recent, uaw@._ﬂ\é@ ‘_g_
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[0 L P34 1112 (2002),
— The Class Action

Fairness Act, however, creates a new type

of discretionary and expedited appeal

from orders either granting or denying a

motion to remand.

The act's new appellate statute, codified
2? 28 US.C: Seétion 1453(c). miakes two
clear points. First, entertaining an appeal
from a class action remand order is dis-
cretionary with the court of appeals. Sec- &
ond, if the court accepts the appeal, the
parties and the court must work quickly.
Specifically, the moving party must apply
for appellate review within seven days of
the remand order. If the court acoepts the
appeal, it must rule within 60 days. 28
US.C. Section 1453(c)(2). The parties,
however, ray stipulate to an: extension.of
this 60-day period-for:‘any, penod of
time,” and the. court may-sua’ sponte
extend this stamtory ‘period b 10 day&
28U S.C, Sectlon +1493(C) 3)-. :

If the eourt does not rule w1thm the 6()
day statutdry perlod, qr. anylextendecl
period, the"dppeal is ‘deemed denied; 28
U.S.Ch:Section 1453 (c)(4). 1t i '
clear whethe? {ése stric
unprecedented“ : :
discourage:the appellate courts’ £rom
accepnng mterlocutoryl appeals from

. 4défit
any procedural mechamsm for" mvokmg
the appellate cou.rt’s dlscremmary Juns—

s

— answers about what factom the’éourt,
of ‘appeals may find releva.nt in dectdmg
whether to exercise appellate }unsdlchon.

“The Senate Judiciiry Commiitée’s;
report indicates that. Congress expected

the appellate eourts to, genérate.a “hody
8clear and copnsisten fgmdance for. dis-
trict codrts that will be mterprebng this
legislation” and soughtto: “particularly
ehicourage appellate tourts-td.review
cases that raise mnsdxcﬁonal issues likely
tolarise in future cages.”

aiThough thefe arg, not' yee any- pub-
lished cases interpreting’ dlscretl.onary
appeols from the act,-Chamberidin’ 0. Ford
®otor Co., 402 F.3d 952 (2005), is instruc:
ive. In Chamberlain, the th U:S. Circuit
Gourt of Appeals set out the factors rele
vant to considering whether it will permit

wnll otherwise evade review; or (3) the
district court's order is manifestly erro-
neous. A

Applying this to the context of remand
order appeals under the Class Action
Fairness Act, the 9th Circuit may grant.
rsuch:appeals-wyhere the remand prdcr,
raises a fundamental; unsettlecf issue thats
might otherwise evade review, or where
the remand order.is mamfestly erro-
neous. . .. S

“The Class Actlon Falrness Act also
does not identify the proper procedure
for requesting mterlocutory appellate
review. te

Before the act, ‘the’ typxcal manner of
mvokmg the_court of appea.ls discre-

tion. 129202) Indeed,
Nmth Cll’tuil.‘

: 'gn Faxrne_ss ‘Act
z.applncanon

r qUESHon ﬂlawasmwmchmem’
stantial’ groﬁnd for dlffereqce of

' ation of the 'ﬁﬁgautm.
This blesémg by the district court fnay
entice.the court, of HDD&IS to exertise its.
own ‘dxscrehon?y')umdxcnom and. appel-
: €, long: ‘considered. inter-

“dppeals of remand orders certx—
fied under Section: 1292(b). See, e.g., Lee

u Americdn National Insusance Co.. 260
F3.097 (2000):

ot ’Ihxsroutehas mxnherentmk that the’
dxstnct court; y refuse to Certify‘the
remand Grde& which iriay inffience the

appellate gouﬁ not tne&ercse discretion.

Furthermore pursuing-an additienal
notion inr the dxsmd_ uximaydelay the.
¢ntire appellate’prodess ~—indeed, this,
delay. may be fatal,,grven that under the
Class Action Fa;rnas *Act, the request for
appellate review muist be filed within seven
days of the order on the remand motion.

Apart from seeking interlocutory-

i€ "adopt, and it avoids the problEm orootain

ing 2 ruling on a request for interlocutory
appeal within the seven-day time frame
required by the Class Action Fairness

Given the act’s recent passage, there is

~not much judicial guidance about its

-appellate agpects.<To date;-ordy-ané’ gbum
of appeals has-published a decision’ con-*
sidering an appeal under the act In that
case, Pritchett v Office Depot [uc., 404 F3d
1232 (2005), the defendant removed a
class action to federal court, and the dis-
trict court granted the plaintiffs’ subse-
quent motion to remand. Within the
required seven-day period, the defendant
filed a “Petition for leave to appeal under
28 US.C. 1453(c).” as well as an emer-
gency motion for a stay with the 10th U.S.
Circuit Court of Appeals. .

" In an unpublished order, the-10th Cll't!JJt
dmsedd\epebbon forpemuwonwappeal
for lack.of subject miitter junsdlctxon on the,
groiind that the underlying class’ action”
was-commenced before the Class Action
Fairness Act’s effective date. In‘a later pub-
lished opinor, the 10th_Circuit, under its.-
irtherent power o consider its owry jurisdic-
tior, analyzed the jssue of the act’s effective”
date and found that there was no federal
iurisdiction over the unclerlymg action
given that the Class Action Falrn&es Aci
dltf not apply retroactively. -

“In short, the Class Action Falrnms Act
expands not only the district gourts' juris-.
diction over class actions, bt also appel-
late jurisdiction to revnew a district court’s
order.on a remand motion. It is too sbon
to 'predict how the various courts oft
appeals will exércise tllelr expanded'
appellate jurisdiction The act itself gives
no’ guidance on how the.cgiicts should
gxercise their disgretion; Tasaccepting
appeals, and it fails to identify the proce-.
Jure for mv’ékmg the appellate court's’
:bscrenonary jurisdiction. .

- Accordingly, the courts will ng" doubt -
soonaddrem these issues.
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