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Address Appellate .Questions
By Benjamin G. ShatZ,
and Lara M. Krieger

I n February. Congress passed the
,Class Action Fairness Act of 2005,

: which significantly changes class
~on practice in state and federal courts
Wcitionwide. The act expands federal"
t!iversity jurisdiction over most class'
actions, such that jurisdiction now exists
6~er class actions involving classes of at
'feast 100 members if the .members'
~gregated claims exceed $S million and
iitleast one class member is diverse from
lilileast one defendant See 28 U.S.c. Sec­
~ns 1332(d) (9) and 1453(d) (excluding
t'ertain securities and corporate gover­
nance class actions).
':I'The Class Action Fairness Ads expan­
!aon of federal jurisdiction gives p1aintiffs
~eater flexibility in decidin&' whether to
iifu class actions in federal rather than
sf.lite. court More significantly, the act's
~ansion of federal jurisdiction means
tHat defendants will remove more state
'tburt class actions to federal court
:O(ln contrast to ordinary removal proce­
Ic'tdres, the Class Action Fairness Act
ilMows any single defendant to remove a
~ action to federal Court without .first
~ the consent of the other defen­
lilants.1bis increase in removals to feder­
.aJ court will produce a similar increase in
Lffie number of motions to remand and
trlus will result in more district court
:8rders granting or denying a remand to
,~tecourt .
.. 'Ordinarily, appeUate r"eV\ew of such r~
~ is very limited. See 28 U.S.c. Section
'W'Ai"II'Y~' 1447(d) (preclud­
llii ing appellate review

of remand'orders­
based. on timely

.'raised defect in'
.. removal procedure
. or lack of subject

. matter .iuriSdiciion);
'see ,also, e,g.;
Abada" v.'·' Charles
Sdawab & OJ., 300
F.3d 1112 (2002) .

.The Class Action
.Fairness Act, however, creates a ne,w type
of discretionary and expedited appeal
~rn <>.-de~ either~ or denvirul: a

a discretionary, interlocutory appeal of a IPpeal,. the ordinary method' of ~,~t~'.
class certification order undei' Federal ng tD Ulvoke a court of appeals !Dscr~
Rule ofCivil Procedure 23(1). ionary jurisdiction is by a petition unde~

The criteria identified by Quzmberlain F'ederal Rule of Appellate Procedure 5:
may similarly inform the court's decision RLile Sea) (1) allows a party to file aPeii-.
to accept a Class Action Fairness Act lion requesting permission to appeal
appeal given that both Federal Rule of 'when an appeal is within the ~ourt of
Civil Procedure 23({) and the act concern ~'discretion." Under Rule S(b), th~
discretionary, interlocutory appeals in the petition must include. among other
class action context., ,things, "the reasons why, th~ .ai>Pef~

In' Chamberlain, the 9th Circuit .hould be allowed and ~s au~~n:ze,dbt
~xplained that interlo'cutory review statute or rule." As explained tnGsam~-
mow.et be granted "sparlngty," but that a rain, this is the route that'an aspirihi
t"ederal Rule of CiVil Procedure 23(1) iijlpellant nwst take for the 9th c\mijt't:i;i'
I1lterlocutory appeal may be appropriate exercise discretionary)nterI~c\1t&y
when (1) ..there is ,a death-kneD situa· ~ of a class certification or:aer vrieter
tion" for either PartY arid the certi1icaiiOD Fedeial Rule of Civil Procedure'~(tl" ,.
L)rder is "questionable"; (2)' the, distrid Accordingly, this probablY is (more
:ourt order "'presentS"an unsettled and reasonable approach forpractitioriers-tD
fundamental issue of law" and the issue aOOpt, and it avoids the problem of obtain­
will otherwise evade revjeW;'or (3) the ing a ruling on a reqUest for interlOcutorY.'
district court's order is manifestly erro-. appe;iI within the seven-day time frame
neous. . . required by the Class Action Fairness

Applying this to the context of remand Ad.. . ,;
-~o~dec.,aoDea1s ,under_ the_Class)\gti9.J4._ . Given the act's recent.~~_~~.~
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