
Focus
LOS ANGELES DAilY JOURNAL. TUESDAY. JULY 28,2009

nppingthe Scales
By Alana H. Rotter

D
·0 you know where your tips are
going?

Many employees voluntarily
share their tips with co-workers.
But many employers also require

employees to share their tips. Questions
about this practice, often referred to as "tip
pooling,N have kept the California courts
busy this year. There have been five appel­
late decisions on mandatory tip· redistribu­
tion policies sinceJanuary.

In the recent opinions, courts have
addressed who restaurant, casino and
Starbucks employees can be forced to
share their tips with and under what cir­
cumstances. The Supreme Court ~lso has
granted review on a related issue, whether
employees have a private right of action to
challenge mandatory tip redistribution poli­
cies. The answers to these questions impact
not only employers and employees, but also
consumers interested in knowing who ben­
efits from the gratuities they leave.

No California statute addresses manda­
tory tip redistribution. The closest provi·
sion on point is Labor Code Section 351.
Section 351 prohibits employers and their
agents from collecting, taking or receiving
any part of a gratuity that is paid, given to
or ieft for an employee. It further declares
U[e]very such gratuity ... to be the sole
property of the employee or employees to
whom itwas paid, given, or lett for." The rub
is how to decide (or who gets to decide) for
whom the tip is left

Leighton v. Old Heidelberg, Ltd., 219
Cal.App.3d 1062 (1990), was the nrst case
to consider whether a mandatory tip redis­
tribution scheme violated Section 351. The
2nd Appellate District upheld a restaurant
policy requiring waitresses to share tips
with busboys and bartenders who served
their tables. The court reasoned that Cali­
fornia has no policy against mandatory tip
pooling and that if the Legislature had in­
tended Section 351 to prohibit the practice,
it could have said so. As to who owns a tip,
Leighton assumed that most diners intend
tips as "rewards for good service no matter
which one of the employees directly servic­
ingthe table renders it." Permitting employ-

. ers to decide how tips should be equitably
. shared among co-workers "promote(sJ

.pe'ice and harmony among employees"
and' ens"fires that·employees.will "provide
good service to the public." A contrary
rule, the court suggested, would "leave[]
the door open to anarchy in the restaurant
industry." .

Leighton triggered a vigorous dissent.
Justice Earl Johnson characterized man­
datory tip pooling as "a disguised way of
requiring waiters or waitresses to pay the
market salaries of busboys and bartend­
ers," allowing employers to paylowerwag~s
than they otherwise would have to. In his
view, an employer impermissibly takes an
employee's tip when it orders an employee
to transfer part ofa tip to a co-worker. If the

Legislature had wanted to empower em­
ployers to divide tips to ensure workplace
harmony, Johnson asserted, it could have
done so. Instead, it made tips the personal
property of employees. The result should
be that mandatory tip pooling violates
Section 351 unless an employer can prove
that its customers intended that gratuities
given to a server be shared with busboys
and bartenders.

Since the beginning of
the year, five appellate

decisions have
add'ressed mandatory

tip redistribution
policieso

After Leighton, tip redistribution policies
received little judicial attention for many
years. The one exception was Jameson v.
Five Feet Restaurant, Inc., 107 CaLApp.4th
138 (2003). which agreed that tip pools
are generally permissible but struck d~wn

a mandatory pool that included restaurant
managers because Section 351 prohibits an
employer's "agent" from taking employee
tips.

The New Surge

Mer two decades of near dormancy in
the appellate courts, the tip-pooling issue
has roared back to life: Since the begin­
ning of the year, five appellate decisions
have addressed mandatory tip redistribu­
tion policies. Chou v. Starbucks Corp.,
174 Cal.AppAth 688 (2009); Etheridge IJ.

Reins International California Inc., 172
CaI.App.4th 908 (2009); Budrow v. Dave &
Busters ofCalifornia, Inc., 171 Cal.AppAth
875 (2009); Grodensky fl. Arlichokejoe's Ca­
sino, 171· Ca1.App.4th 1399 (2009), review
granted, S172237; Lu v. Hawaiian Gardens
Casino, Inc., 170 CaLAppAth 466 (2009),
170 Cal.AppAth 1370a, review granted,
S171442.

Although the recent decisions involve dif­
ferent facts and rationales, eaqh pp,lds that
the challenged policy does not violate Sec­
tion 351. The opinions also have something
else in common: Each resulted in a petition
for Supreme Court review.

The Supreme Courtgranted reviewin Lu,
which involved casino tips, on the narrow
issue of whether employees have a private
right of action under Section 351 to sue
for wrongfully taken tips. It also granted
review in Grodensky, another casino tip
case, but deferred briefing pending a decl­
sioninLu.

The Supreme Court denied review in
Etheridge and Budrow, which held that
restaurant servers can be required ·to

share tips with dishwashers, kitchen staff
and bartenders. It did so in Etheridge even
though two appellate justices specifically
urged review. The court has not yet ruled
on the petition for review in Chau, which
upheld a Starbucks policy permitting shift
supervisors'to share tips left in a collective
tip box.

Private Right ofAction?

The issue currently before the Supreme
Court inLu - whetherSection 351 permits
employees to sue for wrongfully redistribut­
ed tips - has divided the appellate courts.

In Lu, the 2nd Appellate District held
that employees have no private right of ac­
tion under Section 351. The statute. does
not expressly authorize employees to sue,
and the court found that it does not do so
implicitlyeither. The court reasoned that no
private right is necessary to effectuate the
statute, since the Department of Industrial
Relations can enforce it through fines and
prison time. The court also found disposi­
tive that the Labor Code Private Attorneys
General Act permits employees to collect
civil penalties for violations of Section
351. If Section 351 created its own private
right of action, Lu concluded, there would
have been no reason to allow enforcement
through private attorneygeneral suits.

The 1st Appellate District reached the
opposite conclusion in Grodensky. It held
that employees do have aprivate right ofac­
tion underSection 351. The court reasoned
that otherwise, the statute would provide
employees with an unenforceable right to
their own tips. Grodensky also found that
the legislative history of Section 351 sup­
ports a private right of action and that the
other available enforcement mechanisms
are inadequate. Although the Department
of Industrial Relations can impose sanc­
tions and the Private Attorneys General
Act authorizes civil penalties, neither the
department nor a private attorney general
can recover wrongfully taken tip money.
To avoid the "absurd result" of employees
having a property right in their tips but no
way to recover them, Grodensky concluded
that Section 351 must create a private right
ofaction.

The Supreme Court ultimately will de­
cide which appellate panel had it right. The
answer may be of limited practical signifi·

.cance, though: Lu recognized that regard­
less whether Section 351 permits a private .
right of action, it can serVe as the predicate
for a claim under the Unfair Competition
Law. Indeed, Chau, Etheridge and Budrow
all were framed as Unfair Competition Law
suits based on Violations ofSection 351.

Substantive Tip Issues

The recent decisions are notable not
only because they disagree on the private
right of action issue, but also because they
permit tip redistribution schemes that ~o

significantly beyond the one approved m
Leighton. '



Leighton held that waitresses can be re- While Grodensky has been depublished
quired to share their tips with busboys and and therefore is not binding, it signals
bartenders serving their tables. But under that future decisions may not require tip
Etheridge, employers may redistribute tips distribution to be correlated with emplOY-
to anyone in the "chain of service," not ees' actual roles in the chain of service. - - _

- - - -----.- --------justthose-mrectIy-setving-ihe1ipper:1har---Tne-concurring-and-arssenfingltistlceS~
means a restaurant can require servers to Etheridge set forth a different view, reason­
contribute their tips to dishwashers and ing that any mandatory tip redistribution
,-other staff who patrons never see and may policy must be equitable because if tips are
not realize they are tipping. DissentingJus- distributed arbitrarily, they are not treated
tice Joan Dempsey Klein described this re- as the property of the employees for whom .
suIt as converting a tip from the employee's they were left. .
property to "a part of the employer's ca.sh Leighton involved tip redistribution
flow, which the employer may take and ap- among employees. But Chau also allows an
ply toward its payroll to augment the wages employer's statutory agents (in Chau, shift
of non·tipped employees, in lieu of a pay supervisors) to share tips left in a collective
raise for t~ose :emplqy~es," . ,tip jar if they provide customer service,
. The.. p'oJicy..uph.el~. In Lelght.~n..re,QUlre9 .Ghau·.reasoned that such tips are left· for
,-!aitresses to',sha+e a set perc;entage of the . the whol~ service team,..b.Qth, .~g~~ and
tips they receIVed. But under Groden~ky and employees, and thus do not implicate the
Budr~w, employees also can be reqUired to rule that employees do not have to share
contrIbute a flat ~mount per hour w~rked their tips with statutory agents.
or a flat percentage of thel~ gross sales,.re- The practical effect of these recent deci­
gardless of the amount of tips they rece1.v7, sions is that employers have nearly free
In other wo~ds,. an employer can use a tip reign to require tip sharing among co-work­
pool to redl~tnbute m.oney that was not ers. The theoretical fractures between the
a~tu~y ~ecelyed as a ti~ - a far crr from decisions, however, suggest that the issue
~Istnbuting tips according to the tipper's has not been finally put to rest
mtent.

Leighton anticipated that tips would be
equitably redistributed. But Grodensky con- Alana Rotter Is an associate' at the Los An­
eludes thatSection 351 does not impose any geles appeHate law 'firm of Greines, Martin,
equitable constraints on tip redistribution. Stein & Richland.


