By Marg J. Poster

ppellate couris have traditionally
tolerated most procedural flaws in
~ the preparation of the appeliate
record and briefs. This was especially
irue where the flaws caused only inconve-
nience and did not materially interfere
with the courts’ ability to dispose of
appeals on the merits.

However, as workleads have increased,
tolerance for rule violations has
decreased. The 8th 1J.S. Circuit Court of
Appezls, for example, now decides a stag-
gering number of appeals. Each circuit
judge is responsible for about 400 cases a
year, nearly two appeals per working day.
As Senior Judge Ruggere J. Aldisert puts
it: “Today there is no quiet time in the
fibrary. The circuit judge is on a treadmill,
and each case comes to him or her in the
midst of a gallop.” Ruggero J. Aldisert,
“Then and Now: Danger in the Courts,”
The Federat Lawyer 41 (Jan, 1997).

Two recent 9th Circuit decisions
express that court’s growing frustration
with practitioners whe do not follow pro-
cedural rules designed to facilitate the
court’s job of deciding cases on their mer-
its. The first decision concerns a litigant’s
filure o present the judges with an ade-
quate record. In federal appellate courts,
the official record on appeal consists of
the original papers and exhibits filed in
the district court, the court’s docketand a
transcript of the proceedings.

But there is only one (usually volumi-
nous and sometimes disorganized) dis-
tvict court file in each case, and that file
may be hard to locate, Moreover, three
circuit judges hear each appeal, and sel-
dom do all three judges happen to main-
tain offices in the same place, It is there
fore necessary for the lifigants o provide
the court with multiple coples of all perti-
nent documents from the district court
fle. Litigants do this by fling five bound
and consecutively paginated copies of
“Excerpts of Record.”

Circuit Rule 30-1.3 specifies the materi-
als the excerpis must contain, These
include the district court’s docket, the
judgiment or order appealed from and the
notice of appeal and other decuments
required for the appellate court o deter-
mine its juriadiction, the appealability of
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the judgment o1 order appealed from and
the timeliness of the appeal, In addition,
the excerpts must contain those portions
of any documents and exhibits in the
record that are cited in the appellate brief
and are necessary to the resolution of an
issue on appeal. If the appellant chal-
lenges the admission or exclusion of evi-
dence or any other oral ruling by the dis-
trict court, the excerpts must include per-
tinent portions of the reporter’s tran-
script.

On the other hand, the excerpts should
not he any larger than they have to be to
support the issues presented to the appel-
late court. For example, Rule 30-1.4 speci-
fies that the excerpts shall #of include
briefs or other legal memoranda filed in
the distvict court unless they are neces-
sary to the resolution of an issue on
appesal, and then only those pages neces-
sary for that purpose.

In Dela Rosa v. Scotisdale Memorial
Healith Sys. Iac., 136 F34 1241 (@th Cir.
1998), the 9th Circuit found the appel
lant’s excerpts woefully inadequate to per-
mit that court to review the district
court’s summary judgment ruling. The
appellant failed to include the complaint
or any of the evidence submitted to the
district court on the summary judgment
motion. The appellant also failed to con-
secutively paginate the excerpts, so it was
difficult for the judges to find the docu-
ments cited in the appellant’s brief. It was,
in the appellate court’s words, “quite pos-
sibly, the most useless collection of
papers that members of this panel have
ever seen.”

The Sth Circuit emphasized that circuit
rules regarding the appellate record “are
not optional suggestions to active mem-
bers of the bar, but rules that complement
the federal rules, are entitled to respect,
and command compliance.” Although
Rule 30-2 authorizes the court to impose
a range of penalties for rule violations, the
court chose not to single out the Delg
Rose appeliant for monetary sanctions
“when we have allowed o many previous
rules violations to slide by without com-
ment. We are, however, reaching the end
of our patience in these matters and
therefore declare that this habit of non-
compliance must end.”

The court noted: “Especially in this
time of high numbers of judicial vacan-
cies, attorneys should accept the respon-
sibility of presenting an appeal of profes-
sional quality, which necessarily includes
full compliance with the rules of court for
the Ninth Circuit.”

The second decision concerns a liti-

Following the Rules

gant’s failure to follow rules for prepara-
tion of briefs on appeal. Federal Rule of
Appellate Procedure 28 and Circuit Rule
28-2 contain detailed specifications of the
contents and order of presentation of
appeliate briefs. An appellant’s brief
must contain a table of contents; a table
of authorities cited; a statement of sub-
ject matter and appellate jurisdiction; a
statement of issues presented for review;
a statement of the applicable standard of
appellate review for each issue; a state-
ment of the case and a statement of facts
with citations to the excerpts; a summa-
ry of argument; the argument; a short
conclusion stating the precise relief
sought; a statement of compliance with
court rules on word-length and typogra-
phy; a statement of related cases; and a
proof of service,

n particular cases, the rules may also
require a corporate disclosure and an
addendum of siatutes, regulations or
rules relevant to the appeal. The rules
also specify the colors for the covers of
each party’s brief and of the excerpts.
There are set limits on the number of
words in each brief and the size of type.

In N/S Corp. v Liberty Mutual Fns. Co.,
127 F.3d 1145 @th Cir. 1997), the appel-
lant’s opening brief failed to state the stan-
dard of appeliate review, contained only a
few general record citations and exceed-
ed word limits. The brief also took liberty
with the statement of the case and relied
on unciteable case authority. The appel-
lant’s reply brief omitted the table of con-
tents and table of authorities.

The Sth Circuit admitted that “we have
been tolerant of minor breaches of one
rule or another. Perhaps we have been
too tolerant sometimes, But there are
times when our patience runs out.” This
was such a time. “Enough is enough, We
strike the N/S briefs and dismiss the
appe; »

Reflecting their fundamental concern
for substantial justice, however, the appel-
late judges noted that “we would feel
most uneasy if this were an otherwise
meritorious appeal, which cried out for
reversal of the district court’s decision. ...
We have carefully reviewed the district
court’s rulings, the facts, and the law ... .
We are satisfied that the distyict court did
not err,”

The lesson for the appellate practition-
er is clear — read and follow the rules for
preparation of the record and the briefs.
It is hard enough to win an appeal on the
merits. Don’t make it any harder than it
has to be.

This article appeared in the August 6, 1998 edition of the Los Angeles Daily Journal.





