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The Practitioner Civil Procedure

One or Another
Determining a Ruling's Appealability

II There may be multiple appealable
judgments in a multiple-party case. C.C.P.
Section 578 provides that a court may
give judgment "for or against one or
more of several plaintiffs, and for or
against one or more of several defen­
dants." Such a "partial" judgment is
appealableas to the parties namedin the
judgment, even if there are other parties
remaining in the action, as long as the
judgment disposes of aD the issues lD be
resolvedbetween the parties to the judg­
ment, Kwfln'rrliJ" " Gr.at R,pwblicLift
Ins. Co., 195 Cal.App.3d 943, 94EH7
(1987).

lJIhere may be judgmenlS that resolve

made after entry of an appealable judg­
ment is appealableonly if the order either
affectS the judgment or relates to it by
enforcing it or slaying its execution.
Olsms" ea".,35 Cal3d390,400(1983).

Determining whether a posl-judgment
order affects or relates til the judgment
CUI be tricky. For example, a post.judg­
ment order denying costs Or attorney's
fees is appealab~, Loki. U HbtkiIlS Asso­
n",.d I"d"stritS, 6 Ca1.4th 644, 654
(1993), while an order denying a motion
10 amenda judgment is not,Hi:=r& u Hi:<·
SO", 146 CaI.App.2d 204, 206 (1956).
Again, it is the substance of the order, not
its _mn, that deternlines whetheror DOl

it is appWable. Bstat« of
Ri'~ter , 12 Cal.App.4th
1361:~(1993.)
In addition, ccz Section
904.1(a)(10) incorporales
by reference additional
orden IDIde appealable by
the Probate Code5ecIiODS
2750, 7240,7242and1TN!

=~amiIyCode Sec-L
III EYeD though the action
~thepartiesi9~

ooer, llOIIlC "co1laleral" ruJ.
aD issues between aDparties but stillare ings maybe appealable. These areor'den
not appealable. By statute, certain judg- or judgmenlll that do DOt dispose of all
menlS are deemed final immedialely and the issues betwee'n the parties,but ...--­
are reviewable, if at an. only by exlraDnfi. lheIess are lIllfIiciently aepame from the
nary writ Amongthese are judgmenlS of remainingissues in the case to '1JllnaDt
contempt, judgments of the Superior separate appellate .."iew. An interim
Court on appeal from the Municipal order OT judgment is aaid lD be appeal­
Court. and judgments of the Superior able when it is tiDal (that is, there is noth­
Court denying a writ petition to the Mu- iDg Jeftto decide), when the subject mat·
nicipal Court C.C.P. Section ter is collateral to the subject matter of
90UW(1) (B), (C) ODd (I». the litijatiOD and when the iudjlment or

l
In addition. by judicial determination order directsthe payment of money or

- based on varicus public policy the performance of ID ICl by or against
grounds - other final judgmenls tecltni- the aierieved party. St.... .. Fr.... ""t I
ally may be appealable, but~, in whole ~ eor,. 9 Ca1App.4th 1221, l227.
or in part, not reviewable on appeal. 28 (1992). I

These include a judgment entered by the III If an .:iDlent is appeal­
Superior Court on thedirection of an _~ lDo!ltairi ..-. ~ •. ~itnwst.Qj, I
appellate ccart a/l.er a p'~ou. appeat~ appea!ed:'tJll ....ho IDtendlD aeU:,
"The doctrine of law of the ase applies til appellate re'iiew of interim appealabre:
such a judgment; to permit further appeal orden must directly appeal fromlitem.
would threat.eD to extend the litilPtion On~ from a subsequent ,ildgment
inde.finitely. Secvri~Fint NDL &lIlA u or order, an appeDate court wi1l Dot 00l)0 I
Mann, 19 CaL2d 100.103 (1941). Uke- sider a chaBenge til any previous ruling
wise. a default judgment is appealable that could have been. but was not'l
only on iss>JeJ of jurisdiction. sufficiency appealed lrt ,. MattirftD C, 6 CaL4th 386,
of the pleadingo andex=sm, damages. 393-94 (1993).
eoro..a u UuuJigI»C. 158~.3d 764, • Appellate courts sometimes 'save" I
766-67 (1984). an appeal from an non-appealable judg-

III Some judgments etpre9Sly denomi- ment or order by treating the appeal as a I
lilted 'interlocutory" nevertheless may petition for an extraordinary writ In
be appe:aIab~ cc,a Sedion 904.1 (a,)('3J, extraordinary circumstances - by I

(IO) and OIL expressly provide for employing the fiction that the appeal is
appeal fr-om Interlocutory judgments really a writ petition. eve~ though the I
deterrrurung the right to redeem proper. nominalrespondent on a wnt penncn, the
ty. directing partition anddirecting pay. Superior Court, is not before the appe,
ment of sanctions of more than SS,OCO. late court - an appellate court may
Furthermore. it is the judgment's sub- undertake review of a non-appealable
stance. not its caption, that determines order. U.S. Fi"a.cial •. Swlliua", 37
whether it reaJ)yis interlocutory or final CaLApp.3d 5,12 n.6 (1974). However, lid-
and whether or not it is appWab~ Art gan13 cannot count on such acts of gr=.
Movrn I"" u Ni WtstlJIG,3~.4th In the ordinary CIllC, an appeal from an
640,645 (1992). A judgment denominated Mn-appe2\able judgment or order will be
"interlocutory" may actually be a final dismissed. Mid,Wils~i.. A<sociaW u
judgment if it effectively clisposes of aD ~ 7 Ca1App.4th 1450, 1455 (1992).
lite issues between the parties.Eldridi' u litigan13 must carefully consider the
B"nu, 76 Ca1J\pp.3d 396,~ (1978). issue of appealability whenever appellale

• Some rulings, though not called reviewis contemplated. An appeal from a
judgments, are in fact appealab~ C.c.P. noo-appealable order or judgment will
Section 904.1 (a) (2).(7) and (12) spedly almost certain1y prove lD he a waste of
numerous non-judgment ordem as "l" lime and resources for all concerned,
pealable, includingorder.l made ahr an while failure to appeal from an appealable
appealable judgment, ord.". JlraIIling a iudiment or order wiD result in the IGss
new trialand orderndenying a motion for of the right lD appe~ review. The one
judgment notwithstanding the verdict. final judiDlent rule is a good starting
However, despite the SlalUte's broad Ian- point for considention, but it is by no
guage, courts have held that an order means the whole story.

is the substance of the
order, not its form, that
determines whether It is
appealable.
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T he Superior Court makesa ruling
in a civil case. Aggrieved by the
ruling. a litigant wants til appeal

First. however, it must be determined
whether the ruling is actually appealable.

Ap;>ealabilityis crucial because appe,
late courts lack jurisdiction to hear
appeals from norrappealable judgments
or orders. Degna« u. Morrow. 2
CaLApp.3d 358. 362 (1969).There is no
constitutional right til appeal Pawn> "
City of Ricnmosd, 10 Cal.4th 85, 115
(1995). If a litigant appeals from a non­
appealable ruling, or fails til appeal from
an appealable ruling, the
opportunity for effective
appellate review may well
be lost.

California adheres to the
"one finaljudgment" rule of
appealability. According til
the state Supreme Court in
MarthDrt" CDimly ofSa1!Ja
Barbara, 7 Ca1.4th 725
(1994),"an appeal cannot be
taken from a judgment that
fails til complete the dispo-
sition of aU the causes of
action between the parties.• Id, at 743.
The "one final judgment" rule is "a funda­
mental principle of appellate practice in
the United Slates. The theory is that
piecemeal disposition and multiple
appeals in a single action would be
oppressive and costly. and that a review
of intennediate rulings should await the
final disposition of the case." 9 ""Itkin.
"California Procedure: Appea1. • 5ecIion
43, Po fiI (3d ed, 1985).

The rule is said to be embodied in Cai­
fornia Code of Civil Procedure Section
904.1 (a) (I). which provides that an
appeal may be Iaken "(Dram a judgment,
except an interlocutory judgment ...•
See Ki"Mltita ". Haria. 186 Ca1JIpp.3d
959, 962-67(1986).. .

. The one Jinal iudiiti!.:Dt·rule, howevc-.

. is only a gentr3l startiIlg point for d~·
mining a ruling's appealability. In fact.a
case may h:rve more th:m one appe21ab1e
judgment Moreover, a judgment may
appear tiDal but DOl be tiDal for purposes
of appeal. And. sometimes an appeal may
be permissible (mdeed required) .where
the judgment is not final or even where
there is no judgment at an.

Here are some of the most common
statutory and judicial interpretations of,
and additions and qualitic::ations to. the
one tina!judgment rule:

""FInality" is a term of art for appeals.
An order or judgment is "final" ior ~ur·

poses of appea.1 when there is no issue left
for future determination by the court
except for carrying out the terms. of the
order or judgment. Lyo" •. Go", 19
Ca1.2d 659, 670 (1942). In contrast. an
order or judgment is not "1inal" for pur.
poses of res judicata until the right to
appellate review already has been
exhausted (JIa/imrQJ U"Um Fir< Iru. Co.
• $lite Pmf. UJW Cory., 235 Cal.App.3d
1718. 1726 (1991)). and may never be
"final" for purposes of collateral attack
based on extrinsic fraud or mistake. R/1f;­
pltyta •. Campbtll,8 CaL4th 975, 981
(1994).




