





that I consider Lo be incompetent and inacimissible.” /el As noted
above, ihe Court of Appeal concluded that because appellate
courts review a summary judgment de novo, “the parties remain
free to press their admissibility [of evidence] arguments on
appeal” when the trial judge declines to specifically rule on evi-
dentiary objections. .

Division Two of the Court of Appeal in San Francisco has
adapted the Bifjuc approach. In Gaiton v. A E Green Services,
Iic., 64 Cal. App. 4th 688, 692 (1998), the same Cowt of Appeal
division that issued Biljac eight years earlier discussed the con-
cept of an “implicit” sustaining of an evidentiary objection to
deposition Testimony:

Summary judgment contemplates the use of deposition tran-
scripts (§ 437c¢, subd. (b); Villa v. McFerren (18895) 35
Cal. App.4th 733, 749 [41 Cal Rptr.2d 719]) subject, however, to
admissibitity objections made and sustained by the court (§
437e, subd. (¢}}. Green objected to the Woodrow deposition
transcript as inadmissible hearsay, and the court implicitly sus-
tained the chjection. We independently review the deposition’s
admissibility (Biljac Associates v, First Intersiate Boank
(1990) 218 Cal.App.3d 1410, 1419-1420 {267 Cal.Rptr. 819])
andl the legal effect of facts properly presented {Parsons v.
Crown Disposal Co. {(1997)] 156 Cal.4th 456, 484).

Gattor, with its references to an implicit order sustaining an
objection to a portion of a depesition transcript and the de novo
standard of review for summary judgment nitings, appears to be
consistent with the Biljac analysis.

But if Bilyae and Gutton really do stand for the proposition that
failing to obtain a ruling on an evidentiary objection does not
waive the objection on appeal, they are directly at odds with a
veritable legion of cases dating back well over a century. In addi-
tion to the decisions cited above, Ann M., Haskell, Golden West
Baseball Co., Fibreboard Paper and Rowland and the venera-
ble decisions in People v. Stanford, 43 Cal. 29, 32 (1872) and
People v. Westlake, 62 Cal. 303, 309 (1882), overruled on another
ground by People v, Conkling, 111 Cal. 616 (1896), these in-
clude cases involving both trial objections, People v. McPeters, 2
Cal: 4th 1148, 1179 (1992); Goodale v. Thorn, 199 Cal. 307, 315
(1928); Campbell v. Genshiea, 180 Cal. 213, 220 (1919); Smith
7. Smith,163 Cal. 630, 631 (1912); People v. Staver, 115 Cal,
App. 2d 711, 723 (1953); People v, Pratt, 77 Cal. App. 2d BTI,
578 (1947); Peaple v. Rhodes, 212 Cal. App. 3d 541, 554 (1989),
and objections raised in connection with sumumary judgment and
other motions, Valenzuela v GAB Business Services, _ Cal
App. 4th _, 99 Daily Journal DAR 3983, 3984 n.6 (Apr. 30, 1999);
Laird v. Capital Cities/ABC, Inc., 88 Cal. App. 4th 727, 736
(1998); Cheyanna M. v. A C. Nielsen Co., 66 Cal. App. 4th 855,
868-69, .2 (1998); Stevenson-v. Baum, 65 Cal. App. 4th 159,
163 (1998); Califorria State Blectronics Assn. v. Zeos Internal.
Ltd., 41 Cal. App. 4th 1270, 1275 n.4 (1996); Hagen v.
Hickenbottom, 41 Cal. App. 4th 168, 175 (1995); Jane D. v.
Ordinary Mutual, 32 Cal, App. 4th 643, 654 n.2 (1995); Kright
. City of Capiiola, 4 Cal. App. 4th 918, 924 n.2 (1992); Rumsey
v. City of Lake Elsinore, 220 Gal. App. 3d 1530, 1540 (1990);
Howell v, State Farm Five & Casualiy Co., 218 Cal. App. 3d
1446, 1459 n.9 (1990); Imperial Casualty & Indemwnity Co. n.
Sogomonian, 198 Cal. App. 3d 169, 178 n.7 (1988); People v.
Obie, 41 Cal. App. 3d 541, 554 (1974), disapproved on another
ground by People v. Rolto, 20 Cal, 3d 109, 120 n.4 (1977).

Despite this overwhelming authority, only one Cowrt of Appeal
opinion has explicitly addressed the Anw M. requirement where
the trial cowt made a Biljac-type of ruling. In Laird, 68 Cal. App.
4th 727, the trial court ruled, “The objections to Plaintiff’s decla-
ration, where inconsistent with the deposition testimony, are sus-
tained. Other than this specific ruling, the cowrt has relied only on
admissible evidence.” Id. at 738. After criticizing hoth sides for
failing to “deal adequately” with the trial court’s evidentiary rul-
ings, id., the Third District, albeit without citing the decision,
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rejected Biljuc’s rationale and created a middie-road approach. It
concluded that the trial court’s silence on certain objections had
to be construed as an implied overruling of them:
Cap Cities appears to argue, confrary fo the clear holding of
our Supreme Court, that this court may rule on those of its
objections which the trial court did not expressly sustain. {Ann
M. v, Pacific Plaza Shopping Center (1993) 6 Cal.dth 666,
G70, fn. 1, 863 P2d 207.) The triat court’s statement that it hacd
considered only admissible evidence was not an implicd ruling
suslaining unspecified evidentiary objections. On the contrary,
Anne M, supra, teaches that we must take this statement as an
implied overrwting of any objection not specifically sustained.
Thus we must deem the substance of paragraphs 2 through £
of Laird’s declaration, as to which the trial court did not
expressly nie, admissible and may not cansider Cap Cities'
renewed objections thereto.

Although Ledrd seems more in line with Awse M. and the many
other decisions cited above — and directly in conflict with Biljac
and Gafton — it creates problems of its own, An “implied over-
ruling” is a ruling nonetheless. If the trial court should have sus-
tained an objection, then a party shouid be able to challenge the
“implied overruling” on appeal. That result is not, consistent with
the waiver of the obhjection required by Awn M.

Cap Cities was lucky in Ladrd — despite the language quoted
above, the Cowt of Appeal ultinately affirmed Cap Cities' sum-
mary judgment. But Laird remains an unmistakable waming to
law and motion practitioners who fail to secure evidentiary rul-
ings: They risk reversal in the later appeal when the reviewing
cowrt considers otherwise inadmissible evidence.

What Counsel Can Do

Smart evidence. The place to start avoiding this problem isn't
actually with the objections, but with the evidence, It lawyers
paid more attention to the rules of evidence in framing declara-
tions, their opponents would be less tempted to object at every
turn, and the whole process would become more focused and
meaningful.

Smart objections. Our example above is probably not too far
from the truth: A junior lawyer assembles the obiections, which a
senior lawyer then hwriedly reviews for the single purpose of
being sure the junior Ilawyer covered everything. Given the junior
lawyer's likely fear of leaving anything to chance, he or she has
probably been extravagantly over-inclusive. But drafting intelli-
gent objections is an art; it takes an experienced lawyer's hand, or
at Jeast close supervision, not only to make the judgment of what
is worth objecting to but also to make the right objections. Shed
the attitude that it can't huit to be over-inclusive; it can be. One
reason you don't object to every abjectionable piece of evidence
at trial is that a lot of it just deesn’t matter. Don't do it in law and
motion matters either. ’

Reguest o ruling. The judge may not welcome this, but if
you've made smart objections you have a lot more credibility and
you've made a lot less work for the judge — who is also more like-
ly to have considered your objections already. Be sure there's a
reporter, and be sure your request for a ruling gets on the record.
If the judge refuses, explain your reasons anid cite Ann M, AL the
very least you'll make a record that may persuade the Cowrt of
Appeal to excuse the absence of a ruling. )

Dow’t vely on Biljoe. Biljac can'’t be squared with controlling
Supreme Court authority or with the summary judgment statute.
The fact that several cases have followed Biljac doesn't mean the
cowrt of appeal will do it in your case. The corvect answer {o the
question posed above — “I'm only going to consider admissible
evidence. [s that good enough for you?" — is this: “Your honor, I'm
concerned that the court of appeal may not consider that an acde-
quate ruling.” Again, you won't make the judge happy and you
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probably won't persuade the judge to rude, but by this point you've
probably done all you can at oral axgument. Of cowrse, if you've
done your job well by filing narrowly focused objections and you
understand the case well enough to know what really matters,
another response to the judge’s question could be, “Your honor, I'd
like a ruling on all of our objections, but I'm most concermed that
the record be clear with respect to the October 15 letter.”

Follow up. If you still haven't yet gotten what you feel you
need, &ty to have the staternent of reasons, Cal. Code Civ. Proc. §
437c(g), include rulings on the objections. File objections to the
forn of that cxder if yow opposing counsel refuses to inchide rul-
ings. File a supplemental pleading that reminds the court to rule
on the olbjections, or write a letter to the cowrt (although some-
times letters like this don't get filed). There are appellate justices
who faithfully apply dns M. but who algo believe that if counse]
requests a ruling on evidentiary objections af the summary
judgment hearing or in writing afterwards, the objections are
preserved.

What Should Judges Do?

Trial judges universally agree that lengthy sets of evidentiary
objections are rarely necessary and that the parties who file them
create an impossible situation, particularly in busy law and
motion courts. Experienced and dedicated judges, juggling heavy
calendars while they try to find a modicum of time to be a parent
or a spouse, will candidly admif that they simply do not have the
time or even the sirength to rule on hundreds of objections.
These are the sincere expressions of many judges and they
reflect a real problem. ‘

But there are several things judges need to keep in mind.

1. Most importantly, there is no more findamental duty than
the duty to rule in an appropriate manner when litigants have
submitted matters for disposition, Litigants come to a judge for a
ruling; they are not looking for an opportunity to have summary
Judgment reversed two or three years later because of a failure to
rule on objections. Code of Civil Procedure section 170 states, "A
Jjudge has a duty to decide any proceeding in which he or she is
not disqualified.” Similarly, canon 3(B)(1) of the California Code
of Judicial Ethics staies, “A judge shall...decide all matters
agsigned to the judge except those in which he or she is disquali-
fied.” Among the matters submitted to a judge for decision in
summary judgment litigation are questions of admissibility of evi-
dence. Cal. Code Civ. Proc. § 473c(b) & (d); Cal. R. Ct. 343-45. In
the final analysis, every evidentiary objection triggers a duty
premised on the judicial cbligation to see that the laws of the
State of Galifornia are faithfully executed. Discharging this obliga-
tion may be wearying for the trial judge, but it is nonetheless
something that must be done.

The failure fo rule on specific objections can end up costing the
parties tens of thousands of dollars in legal expenses just to have
a reversal of a suramary judgment that would have been affirmed
had evidentiary 1ulings heen made. Putting the parties through
such a needless exercise is antithetical to a fundamental purpose
of a judicial system, which is to resolve rather than prolong
cisputes,

2. Many judges believe that the duty to rule does not extend to
evidence that does not affect the ultimate decision. For example,
if two sentences in a declaration oppgsing summary judgment are
inadmissible but the decision to grant summary judgment is
baged entirely on discovery admissions, the declaration doesn't
need to figure in the decision at all. So why rule? There is a sim-
ple, solid reason: The Court of Appeal may not, see the case the
sarme way. Suppose it concludes that the discovery admissions
were not, in fact, sufficient to warrant summary judgment. In that
case, the two apparently irrelevant sentences in the declaration
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right end up becoming the tuming point for the decision — and
without a ruling on the abjection, they could compel reversal

. despite their inadrissibility. This kind of situation presents issues

of discretion and degree. While truly irrelevant evidence should
not trigger the duty to rule on objections, the judge must have a
high degree of confidence about the evidence’s relevance before
subjecting the parties to the risks of declining to rule.

3. Since the court can direct the prevailing party to prepare a
proposed statement of grounds for the ruling under Code of Civil
Pracedure section 437c(g), the court can also direct that party to
include appropriate evidentiary rulings. This is particularly true
where the court has stated its niings from the bench, and it is
essential if there was no court reporter.

4, The waiver-of-gbjections rule is not holy writ. Ann M. cor-
rectly states the law that has developed over the last 125 vears,
but no historical imperative requires its continuance. Judges {and
lawyers, too) can urge the Judicial Courcll to adopt responsible
amendments to the Californda. Rules of Court that can reduce the
risk of reversals based merely on the trial judge’s reliance on
Biljae or failure to rule on objections. For example, it would malke
sense to amend the California Rules of Court to permit an appel-
late cowrt to remand the cause for a short period, say 30 days, to
allow the t1fal court to rule on crucial evidentiary objections; par-
haps the objections could be deemed sustained (or overruled) if
the trial court failed to act within that limited time, Another possi-
ble rule change would be to permit appellate review of unruled-
upon objections in the surmmary judgment context where the evi-
dence would be inadmissible under any possible state of the facts.
For exarnple, if a declaration contains evidence that is so undeni-
ably hearsay that it would be an abuse of discretion to admit it
over objection, then the appellate court should be able to deem
the evidence excluded even though the trial court failed to rule
on the objection.

Another possibility would be to create a presumption that evi-
dentiary objections are deemed to have been granted if there is
ne ruling or if the frial court follows the Biljac approach (Z.e.,
stating that it will only consider admissible evidence). Such a pre-
sumption might be at odds with what the trial court actually did;
and, like all presumptions, it would substitute an assumption
about what occurred for what actually may have been the judge's
view of the evidentiary objections. But this is not really different
from what Ann M. (and the body of law of which it is a part)
does: Anen M. simply creates the opposite presumption, that the
trial court did not exclude challenged evidence, Judicial silence in
the face of objections and the application of waiver rules effec-
tively require the Cowrt of Appeal to presume the trial cowrt con-
sidered the challenged evidence when it granted the sumrary
judgment motion, But in most cases, a rule that presumed the
objections were sustained would be more realistic, because it
could avoid the a reversal based on evidence that the trial judge
in fact disregarded because it was inadmissible.

Another potential solution would be to limit the number of evi-
dentiary ohjections without a showing of good cause, This is nof
as unreasonable as it may seem at first blush. Within the past 15
vears, local court rules and later the California Rules of Cowrt set
lirits on the number of pages in summary judgment points and
authorities. Cal. R. Cf. 313(d). Fifteen years ago, no such-rules
existed andl the suggestion of page lirnits was met with consider-
able disdain and skepticism. Yef page limits on points and authori-
ties are now an accepted fact of Kiigation Jife. In a similar vein,
setting a limit on the number of objections will force lawyers to
focus their objections on the crucial evidence, and lawyers will no
longer feel obligated to object to everything, And, most crucial,
law and motion judges will not be overwhelmed with an urzrea-
sonably extensive number of objections,

All of these proposals have problems and no doubt there are
other sensible approaches to the inability or failure of law and
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motion judges to rude on evidentiary objections in stunmary judg-
ment tigation. However, most jidges and sophisticated litigators
agree that the present system — which puts what some believe
are impossible demands on the judiciary and creates the risk of
unnecessary reversals because of inadvertent or deliberate ve-
fusals to rule on evidentizry objections — could benefit from rea-
sonable modification by the Judicial Council. Some of the rule
changes suggested in this article, particularly the concept of an
appeliate presurnption that objections were sustained, are prob-
lematic; but they can serve as a springboard for an intelligent
Judicial Gouncil discussion aimed at making the Ann M. approach
more helpful to the truth determination process. Likewise, both
judges and lawyers can recommend that the Legislature amend
Code of Civil Procedure section 437¢ to address this waiver
problem.

One final comment is in order concerning potential changes in
the law in this area. Sumimary judgment motions aren't the same
thing as a trial. Objections at trial are usually made on the spur of
the moment, and a lawyer may interpose an objection that
moments later appears not to have been such a good idea.
Sometimes, the argument of the non-objecting attorney or a ques-
tion by the trial judge makes clear there was no merit to the
objection. By contrast, evidentiary objections in the summary
judgment context are almost always in writing pursuant to rule
345 of the California Rules of Court., Although many objections
are not well taken, they are the result of preparation and —
despite frequent appearances to the contrary — seme thought.
More to the point, the use of extensive evidentiary objections isa
widespread practice. It is very difficult for a judge hearing
motions to rule effectively on perhaps dozens of evidentiary
objections, some of little consequence, in contrast to the typical
single objection to a specific question during trial. Flence, it may
malke sense to have a different waiver rule for summary judgment
litigation than for a trial. But such a salutary change must come
from the Judicial Council or the Legislature. At this peint, the
decisional authority overwhelmingly requires waiver of an objec-
tion on appeal in the absence of a specific ruling.

Regardless of the solution to the current problem, the debate
must begin now. Litigants in California courts are entitled to rea-
sonable rules for insuring just rulings in summary judgment ltiga-
tion now, not years from now.

How much does all of this matter? Qur scenarios are admittedly
worst-case, At least in the reported decisions, application of Az
M. rarely seems to have affected the outcorme. But this small
minority of decisions is no means a representative sample of
appellate outcomes. In the vast hody of unpublished decisions,
Ann M. can and often does control the result,

This untoward result, is relatively easy to avoid. If you do your
job going into the motion, it’s a lot more likely that the judge will
do his or her job coming out.

— Hon. Paul Turner and Robin Meadow

Robin Meadow is a partner at Greines, Martin, Stein & Richland LLP

11





