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Both the state and federal high courts primarily addressed the
'nuts and bolts of statutory construction' in cases heard this year.

Continuinga recent trend, this past year the U.s. Supreme Court
and California Supreme Courtshied away from most major con­

stitutional issuesand focused on the nuts and boltsofstatutory con­
struction. Interpretation of employment laws regarding wrongful ter­
mination, discrimination and workplace injuries highlighted the
courts'calendars. The high courtsalso issuedimportant decisions on
a variety oftopics ofinterestto civil practitioners involving civil rights,
bankruptcy, insurance coverage, medical-malpractice damagesand
recovery ofcosts and attorney fees. Theyalsodecided several cases
of particularconcern to attorneys regarding Interest on lawyers
Trust Account (lOLTA) laws, the attorney-client privilege, the legal­
malpractice statute of limitations and the unauthorized practice of
law.

Below aresummaries ofthesesignificant decisions:
• Employment and discrimination. Burlington Industries Inc. v.

Ellerth, 118 S.Ct 2257 (1998), andFaragharv. City ofBoca Raton, 118
S.Ct. 2275 (1998), attracted widespread attention for the U.S.
Supreme Court's ruling on an employer's vicarious liability for a su­
pervisor's sexual harassment of an employee in violation ofTitle vn
of the 1964 Civil Rights Act. The employer will be vicariously liable
for harassment that results in tangible adverse-employment action
against the employee, even if the employer was not aware of the ha­
rassment In the absence oftangible loss, however, the employer may
avoid liability if it hastakenreasonable careto prevent or redress the
harassment andthe employee unreasonably fails tomakeuse ofavail­
ableremedies or otherwise avoid harm.

Onthe otherhand, inaTItle IX case, Gebser v.Logo VISta Indep. SelL
Dist, 118 S.Cll989 (1998), thecourt held a school district notliable for a
teacher's sexual harassment ofa student unless district officials have ac­
tual notice olandaredeliberately indifferent~ theteacher's misconduct
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InanotherTItle vn case, Oncok v.Sundoumer Offshore Servs. Inc.•
118 S.Ct 998 (1998), the courtheld thatsame-sex sexual harassment
in the workplace is actionable. According to the court, "Common
sense, and an appropriate sensitivity to social context, will enable
courts and juries to distinguish between simple teasing or rough­
housing amongmembers of the same sex. and conduct which a rea­
sonable personin the plaintiffs position would find severely hostile or
abusive." ld.at 1003.

The U.s. Supreme Courtinterpreted the Americans with Disabili­
ties Act (ADA) in two cases. In Bragdon v. Abbott, 118S.Ct 2196
(1998), it held that a person infected with HIV has an ADA disability
even if the virusis asymptomatic. According to the court,'HN infec­
tionis a "disability" becauseit substantially limits the major life activi­
ty ofreproduction. And in Pennsylvania Dept. 0/CoTTections v. Yeskey,
118S.Ct 1952 (1998), the court ruled the ADA protects a disabled
prison inmate from discrimination in prison services, programs and
activities.

T he California Supreme Court alsodecided several important em­
ployment discrimination cases. InReno v. Baird, 18CalAth 640

(1998),.the court held that under both the California Fair Employ­
mentand Housing Act (FEHA) andthe common 1a\V ofWrongful <Us­
charge in violation of pUb\ic pollCy, an iridividlianOUpeM&irmay be
personally liable forharassment butnot fordiscrimination. The-Court
reasonedthat for supervisors to do their jobs, they must make per­
sonnel-management decisions, but theydo not haveto engagein ha­
rassment

Cotran v. RoUins Hudig HaU Int'lInc., 17CaI.4th 93 (1998), "\vas an
employee's action forbreachofthe implied covenant not todischarge
without goodcause. The courtheld that the jury mustassess the ob­
jective reasonableness of the employer's factual determination of the
employee's misconduct The employer must reacha reasoned, hon­
est andgood-faith conclusion supported bysubstantial evidence gath­
ered through an adequate investigation that includes notice to the
employee and an opportunity to respond. See LOOKING BACK, Pace 6



In County ofSacramento 0. Lewis,
the u.s. Supreme Court decided that

for purposes of a civil rights action under
42·U.S.C. Section 1983, a police officer

does not violate the Fourteenth Amendment
guarantee of substantive due process by

causing death through deliberate or reckless
indifference to life in a high-speed auto

chase aimed at apprehending a suspected
offender. To be liable, the officer mustact
with 'a purpose to cause harm unrelated

to the legitimate object of arrest.'
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The courtaddedthat the employer's reasons
must not be trivial, capricious, unrelated to
businessneedsorgoals, or pretextual.

In City ofMoorpark v. Superior Court, 18
Cal.4th 1143 (1998), the court held that
Labor Code Section 132a, which prohibits
employersfrom discriminating against em­
ployees who are injured in the course and
scope of employment, is not the employ­
ee's exclusive remedy for such discrimina­
tion, and the employee may pursue FEHA
and common-law claims. The exclusive
remedy principle applies to matters within
the normal compensation bargain, and dis­
crimination is not part of that bargain.

McKeon v. Mercy Healthcare Sacramento,
98 Daily Journal DAR. 11521 (Nov. 10,
1998), holds that FEHA's exemption of a
"religious association or corporation not or­
ganized for private profit" encompasses a
nonprofit, public-benefit corporation that
owns and operates hospitals controlled by
the Roman Catholic Church.The court left
for future decision whether the exemption
is limited to discrimination on religious
grounds against employees' religious du­
ties, whether the exemption is an unconsti­
tutional establishment of religion and
whether the secular nature of health care
precludesa religiousexemption claim.

Finally, in Green v. Ralee Engineering
c«. 19 CalAth 66 (1998), the court revisit­
ed its ruling in Gantt v. Sentry Ins., 1
Cal.4th 1083 (1992), and held that in a re­
taliatory-discharge action based on a viola­
tion of publicpolicy, the publicpolicy need
not be directly expressed in a statute or
constitutional provision. Government ad­
ministrative regulationsmay be a source of
fundamental public policy that limits the
eIi1j:ilofer's-nghft()IDSthitrii-an:at:Wifi~~
ployee. The court ruled that Federal Avia­
tion Administration regulations implement­
ing the FederalAviation Actof 1959, a pub­
lie-safety statute, is such a source of funda­
mentalpublicpolicy,

• Civil Rights, In County of Sacramento
v. Lewis, 118 S.Ct. 1708 (1998), the U.S.
Supreme Court decided that for purposes
of a civil rights action under 42 U.S.C. Sec­
tion 1983, a police officer does not violate
the Fourteenth Amendment guarantee of
substantive due process by causing death
through deliberateor reckless indifference
to life in a high-speed auto chase aimed at
apprehending a suspected offender. To be
liable, the officer must act with "a purpose
to cause harm unrelated to the legitimate
objectofarrest" Id. at 1711.

The California SupremeCourt ruled that
a district attorney acts on behalf of the
state and therefore is not a "person"within
the meaning of Section 1983 for purposes
of liability for violation of civil rights, inso­
far as the district attorney is preparing to
prosecute criminal violations of state law
and establishing policy and training ern­
ployees in this regard. Pitts v. County of
Kern, 17Cal.4th 340(1998).

The California court also decided two
c~s~s under the Unruh Civil Rights Act,
CIVIl CodeSection51.Curran v. Mount Di­
ablo Council of the Boy Scouts, 17 Cal.4th
670(1998), holds that the BoyScoutsis not
a "business establishment." The act there­
fore does not prohibitthe BoyScouts from
rejecting an assistant scoutmaster appli­
cant because of his announced homosexu­
ality. Similarly, Randall v. Orange County
Council, 17 CalAth 736 (1998), holds that
the act does not apply to the Boy Scouts'
exclusion of persons because of their reo
fusal to participate in religious-related ele­
ments of the BoyScoutsprogramand to af­
firma beliefin God.

lIB Workers' Compensation. The Califor­
nia Supreme Court tackled the issue of
course and scope of employment in La
Touretie v. Worken'Compo Appeals &J., 17
Cal.4th 644 (1998), where an employee suf­
fered cardiac arrest while on an employ­
ment-related trip and then died from a bac­
terial infection incurredwhilebeingtreated
for the cardiac arrest The court held the
death did not arise out of and in the course
and scope of the employment. The court
explained that an ailmentdoes not become
an occupational disease simplybecause it
is contracted on company time. The infec­
tion was not natural to, inherent in, an inci­
dent or concomitantof the employment

fill General tort law. In an action under
the Death on the High Seas Act, the U.S.
Supreme Courtheld that relativesare limit-

ed to recoveryof their own pecuniaryloss­
-;e~ .~d:,c~9!!oH~oyer: i~~~_decedents'
. pre:death'Pafn and suffenng. Dooley II. Ko­

rean Air Lines Co., 118S.Ct 189(1998).
The California Supreme Court also drew

the line on tort recovery in several cases.
In Cedars-Sinai Medical Ctr. v. Superior
Court, 18 CalAth 1 (1998), the court held
there is no separate cause of action for in­
tentional spoliation of evidence, at least
where the spoliation is committed by a
party to the underlyingaction to which the
evidenceis relevant and the spoliation vic­
tim knows or should know of the alleged
spoliation before a decision on the merits
of the underlying action.

In Toland V. Sunland Hous. Group Inc.,
18 Cal.4th 253 (1998), the court elaborated
on the principles of Privette v. Superior
Court, 5 Cal.4th 689 (1993), and held that
an independent contractor's employee who
is injured on the job by the negligence of
the person who hired the contractorcannot
recover in tort against the hirer because of
the availability of workers' compensation
benefits fromthe contractor.

And along the same pre-emption line in
Calatayud v. State of California 18 Cal.4th
1057 (1998), the court examined the "fire­
fighter's rule" that bars a public-safety offi­
cer's negligence claim against the person
who caused the incident that required the
officer's intervention. The case involved a
suit by one law-enforcement officeragainst
another for an injury sustained while the
two officers were attempting to subdue and
arrest a criminal suspect. The court con­
cluded that the legislative exception to the
firefighter's rule in Civil Code Section
1714.9(a)(1) for "any person" who causes
injury after the person knows of the offi­
cer's presence was not intended to applyto
another public-safety officer engaged in the
dischargeofofficial responsibilities.

And in Jones v. Kmart Corp., 17 CalAth
329 (1998), the court ruled that Civil Code
Section 52.1, which authorizes an award of
damages and attorney fees against anyone
who interferes withanother's constitutional

rights "whether or not acting under color
of law," does not authorize such an award
against someone not acting under color of
law who conducts a wrongful search and
seizure. To be actionable, the defendant
must have interfered with the plaintiffs
ability to assert constitutional rights
against the government

III DamaiH. In Salgado V. County of Los
Angeles, 98 Daily Journal 12377 (Dec. 8,
1998), the California Supreme Court held
in a medical-malpractice action that under
Code of Civil Procedure (C.C.P,) Section
667.7the plaintiff is entitledto periodic pay­
mentof future nonecomonic damagestow.
ing, over time, the equivalent ofan immedi­
ate lump sum ofthe jury's award.



- .11III Insurance•.In three cases, the Califor­
nia Supreme Court considered a commer­
cial general liability (CGL) insurer's duties
to an insured charged with environmental
pollution.

In Aeroiet-General Corp. v. Transport
Indem. Co., 17 Cal.4th 38 (1997), the court
reaffirmed that if there is any claim poten­
tiallycovered by a CGLliability policy, the
insurer must defend the entire suit against
the insured, even claims not potentially
covered by the policy, under the insurer's
"prophylactic" duty to defend meaningfully.
The court held that site-investigation ex­
penses are defense costs to the extent they
are conducted within the temporal limitsof
the insurer's duty to defend and are rea­
sonable and necessary to avoid or mini­
mize liability. Such expenses may be allo­
cated to the insured for any part of a claim
that is not even potentiallycovered.

On the other hand, in Foster-Gardner
Inc. v. National Union Fire Ins. Co., 18
Cal.4th 857 (1998), the court held that an
environmental agency's order notifying an
insured that it is a responsible party for pol­
lution and requiring remediation is not a
"suit" triggering the insurer's duty to de­
fend.

Finally, the court ruled that in an in­
sured's action seeking indemnity for envi­
ronmental-cleanup costs, the insured bears
the burden of proving the claim comes
within the "sudden-and-accidental" excep­
tion to the general pollutionexclusion.The
insured has the burden of establishing cov­
erage under a CGL policy, and an excep­
tion to an exclusion is a coverage provi­
sion. Aydin Corp. v. First State Ins. Co., 18
Cal.4th1183 (1998).

III Attorney fees and COllts. The Califor­
nia Supreme Court addressed the issue of
a litigant's right to recover attorney fees
and costs in several differentcontexts.

Davis v. KGO-TV Inc., 17 Cal.4th 436
(1998), holds that a statutory award of at­
torney fees and costs to the prevailing
party in a FEHA age-discrimination action
should not include the cost of retained ex­
perts.

In Santisas v. Goodin, 17 Cal.4th 599
(1998), the court ruled that where a plain­
tiff voluntarily dismisses an action with
prejudice, the defendant is the "prevailing
party" and is entitled to costs under C.C.P.
Section 1032(b). The defendant is also enti­
tled to attorney fees if a contract so pro­
vides and if the contract is broad enough to
cover fees incurred to defend causes of ac­
tion not within Civil Code Section 1717,
which does not authorize fees for a plaintiff
who voluntarily dismisses an "action on a
contract"

And in Murillo v. Fleetwood Enters. lnc.,
17 Cal.4th 985 (1998), the court decided
that although the Song-Beverly Act (the
"lemon law") mandates that a prevailing
buyer recover costs and attorney fees but
makes no mention of a prevailing seller,
the prevailing seller is nevertheless enti­
tled to costs under C.C.P. Section 1032(b)
and is eligible to recover attorney fees
under C.C.P. Section998.

II Bankruptcy. The U.S. Supreme Court
considered twocases on the dischargeabili­
ty of tort liability in bankruptcy. One case,
Cohen v. DeLa Cntz, 118S.Ct 1212(1998),
holds that any liabilityarising from fraud,
including punitive damages, treble dam­
ages, attorney fees and other relief that
may exceed the value obtained by the
debtor, is not dischargeable. The other,
Kawaauhau v. Geiger, 118S.Ct 974 (1998),
holds that a doctor may discharge a med­
ical-malpractice judgment debt unless the
debt is attributable to acts done with actual
intent to cause injury.

III Attorneys. The U.S. Supreme Court
held that interest earned on client funds
held in state-mandated IOLTAs is private
property of the client for Fifth Amendment
takings clause purposes. Phillips v. Wash­
ington Legal Found., 118S.Ct. 1925 (1998).
The court remanded the cause for a deter­
mination whether the state's use of IOLTA
interest to fund legal-services programs is
in fact a taking.

The court also determined that in federal
court, as is already the rule under Califor­
nia law, the attorney-client privilege sur­
vives the death of the client. Swidler &
Berlin v. United States, 118 S.Ct. 2081
(1998).

The California Supreme Court ruled that
an out-of-state law firm's fee agreement is
unenforceableto the extent the firm claims
fees for legal services rendered in Califor­
nia by persons not licensed to practice law
in California. Business & Professions Code
Section 6125'sprohibitionagainst unautho­
rized law practice applies even to attorneys
who are licensed elsewhere. Birbrotoer,
Montalbano, Condon & Frank v. Superior
Court, 17 Cal.4th119 (1998).

Finally, the California court changed
course again on the issue of when "actual
injury" occurs for purposes of the legal­
malpractice statute of limitations, C.C.P.
Section 340.6, in a case involving negligent
transactional work.]ordache Ellters. Inc. v.
Brobeck, Phleger & Harrison, 18Cal.4th739
(1998), holds that, contrary to previous rul­
ings, there are no "bright-line" rules for de­
termining when actual injury occurs. De­
pending on the facts of a particular case,
actual injurymay not occur, and the statute
may not begin to run, until the underlying
litigation regarding the transaction has
been resolved. The pertinent inquiry is
whether "events have developed to a point
where [the) plaintiff is entitled to a legal
remedy, not merely a symbolic judgment
such as an awardof nominal damages."


