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Issues in Trying the Amount 
of Punitive Damages 

JL n most California punitive damages 
cases trial is bifurcated between liability and compensatory dam­
ages, on the one hand and the amount of punitive damages on the 
other. See Cal. Civ. Code § 3295(d). All too often after the par­
ties may have spent days, weeks, or even months trying the liabil­
ity and compensatory damages issues, the punitive damages 
phase consists of no more than one or two pieces of noncontro-
versial evidence (typically the defendant's financial statement), 
counsels' argument rehashing the underlying facts, and the court 
reading, without objection, a stan­
dard instruction or two. Under­
standably, a defense disheartened by 
setback, a plaintiff elated by success, 
and a court worn out by prolonged 
proceedings simply may not Tocus on 
the real and different issues pre­
sented in the punitive damages 
phase. 

Although the proceedings often 
are abbreviated, the stakes are not. 
Hundreds of thousands or even mil­
lions of dollars, and potentially the 
defendant's continued financial 
health or even existence, can be at 
issue. With such stakes, the unique Robert Olson 
evidentiary and instructional issues 
posed by the trial's punitive damages phase deserve special atten­
tion at trial, both to influence the jury and to make an adequate 
record for any potential appeal. Like other issues on appeal, the 
appellate argument inevitably is much stronger when a firm evi­
dentiary foundation has been laid at trial. When issues are not 
confronted, an inadequate record may handicap a party wishing 
to attack, or to support, the punitive award on new trial motion or 
on appeal, The result then may be effectively to leave the puni­
tive award's size entirely up to the trial and appellate judges' own 
personal sense of what might or might not be "too much." 

The degree to which a party may be left to the vagaries of indi­
vidual judicial temperament, however, can be mitigated. This 
article suggests some evidentiary and instructional issues parties 
should address in trying the amount of punitive damages. 

A s a preliminary matter, counsel should remember that the 
law in this area continues to evolve. In particular, consti­

tutional challenges to the size of punitive awards once thought 
dead, see TKO Prod. Corp. v. Alliance Resources Corp., 509 
U.S. 443 (1993), appear now to be alive and well, see BMW of 
North America, Inc. v. Gore, 116 S.Ct. 1589 (1996). If constitu­
tional challenges are not raised at the earliest opportunity, how­
ever, they may be waived and the benefit of the law's evolution 
lost. See People v. Bransford, 8 Cal.4th 885, 893 n.10 (1994) 
(constitutional issues must be raised at earliest opportunity or 
maybe waived). 

Assuming that some amount of punitive damages will pass con­
stitutional muster, appellate courts have identified various facts 
as relevant to whether a punitive award is excessive, including: 

1. Reprehensibility of the defendant's conduct, BMW of North 
America, Inc. v. Gore, 116 S.Ct. at 1599 ("Perhaps the most im­
portant indicium of the reasonableness of a punitive damages 
award is the degree of reprehensibility of the defendant's con-
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ducf^Neal v. Farmers Ins. Exch., 21 Cal.3d 910, 928 (1978); 
2. Relationship between punitive award and compensatory 

damages, BMW of North America, Inc. v. Gore, 116 S.Ct. at 1602 
("a comparison between the compensatory award and the puni­
tive award is significant"); Neat, 21 Cal.3d at 928; 

3. The defendant's financial condition, Adams v. Murakami, 
54 Cal.3d 105,110 (1991); Neat, 21 Cal.3d at 928; 

4. The statutory sanctions available for comparable misconduct, 
BMW of North America, Inc. v. Gore, 116 S.Ct. at 1603; 

5. The absolute size of the award and the amount by which it 
exceeds compensatory damages, Grimshmv v. Ford Motor Co., 
119 Cal.App.3d 757, 822 (1981) ("the magnitude of the punitive 
award, including the amount by which it exceeded the compen­
satory [award is also a] proper consideration!! for detennining 
whether the award was excessive as a matter of law"); and, 

6. How closely the award comports with punitive damages' pur­
pose to punish and deter, but not to destroy, Adams v. 
Murakami, 54 Cal.3d at 112. 

These same facts should be equally relevant to the jury's ini­
tial determination of the amount of punitive damages. 

Indeed, in most instances the evidence to support these facts, and 
any claims that the jury should consider them, must be developed 
at trial, not for the first time on appeal. Thus, they provide a use­
ful framework for considering what evidentiary and instructional 
arguments trial counsel may wish to advance. 

1. Reprehensibiiity. This may well be the most important fact 
in determining a punitive award's size; it is also one of the most 
misunderstood. Reprehensibiiity has become a straw man. 
Plaintiffs simply reargue the facts that led the jury to find malice, 
fraud, or oppression, and then argue "of course this conduct is 
reprehensible." As far as they go, plaintiffs are correct. If the 
defendant's conduct was not reprehensible (e.g., "despicable"), 
the jury has no business awarding any punitive damages and 
there should not be a punitive damage phase at all. On the other 
hand, one of the biggest mistakes the defense makes is to argue 
that the defendant's conduct was not reprehensible at all. If there 
is a punitive damage phase, the defense has already lost that 
argument; the jury found malice, oppression, or fraud because it 
thought the defendant's conduct reprehensible in some way. 
Thus, such a defense argument is likely doomed to fail. 

The problem is that plaintiff and defense alike mistake (just as 
jurors and courts may) what "reprehensibiiity" means in this con­
text. The .reprehensibiiity that appellate courts reference is rela­
tive reprehensibiiity, that is, how reprehensible is this defendant's 
conduct "in light of the types of misconduct that will support 
punitive damages." Adams v. Murakami, 54 Cal.3d at 110-112 & 
n.2. The question is not how bad is the defendant's conduct on a 
scale of one to ten with one being saintly conduct, it is how bad is 
the defendant's conduct on a scale of one to ten, with one being 
despicable conduct deserving punitive damages and ten being evil 
incarnate. 

Awrongful economic act (even if "despicable") harming one 
victim is not as reprehensible as, say, double murder or a 

product defect causing multiple deaths and severe injury. More 
generally, acts causing economic harm are not as reprehensible as 
acts causing physical injury; intentionally inflicted injuries are 
worse than those resulting from despicable disregard for others 
rights; harm to many is worse than harm to few. See BMW of 
North America, Inc. v. Gore, 116 S.Ct. at 1599 (purely economic 
harm is less reprehensible conduct and, absent intentional, affir­

mative acts of misconduct or a target that is particularly financial­
ly vulnerable, economic harm torts "are [not] sufficiently repre­
hensible to justify a significant sanction in addition to compen­
satory damages"); Vossler v. Richards Mfg. Co., 143 Cal.App.3d 
952, 966 (1983) (continued sale of surgical implant knowing it 
would cause excruciating pain to hundreds of mostly elderly 
arthritic patients still less reprehensible than marketing defective 
vehicle which top management knew would result in fiery 
deaths), disapproved on other grounds, Adams v. Murakami, 
54 Cal.3d at 115-116. Likewise an act directed by top manage­
ment is worse than one approved at a lower echelon, see TXO 
Prod. Corp. v. Alliance Resources Corp. 509 U.S. at 468-469, 
113 S.Ct. at 2726, 125 L.Ed.2d 366 (Kennedy, J., concurring), and 
a first offense is less reprehensible than an act that is just the lat­
est in a pattern and practice of misbehavior. (The federal criminal 
sentencing guidelines may provide some useful relative reprehen­
sibiiity guidelines.) Further, the fact of life is that certain defen­
dants (e.g., large employers,, brokerages, insurers) sooner or later 
inevitably are going to suffer a punitive damage award. That only 
a handful of successful punitive damages claims result from multi­
ple tens of thousands of transactions which could generate puni­
tive damages claims, likewise, suggests lower reprehensibiiity. 

For the defense to argue such relative reprehensibiiity to the 
jury, e.g., in business disputes between large entities where the 
harm is purely economic, it is important to have the jury properly 
instructed on the relevant standard. Sadly, the standard BAJI 
instruction, 14.71 or 14.72.2 (depending on whether trial is bifur­
cated), does not contain the critical definition that reprehensibiii­
ty means reprehensibiiity relative to other conduct warranting 
punitive damages. The defense should insist that the court 
modify the BAJI instruction to define reprehensibiiity as being 
relative to other conduct deserving punitive damages. If the trial 
court refuses to modify the BAJI instruction, the defense may 
have an instructional error it can appeal. Failing to request the 
modification, however, might waive any instructional error on 
appeal. SeeAgarwalv. Johnson, 25 Cal.3d 932, 948-949 (1979). 

By contrast, plaintiffs will want to emphasize to the jury 
more than just the conduct for which the jury found mal­

ice, oppression, or fraud. If possible, plaintiffs will want to 
explore (and present evidence of) a pattern or practice of malfea­
sance and to establish direct, high-level responsibility. See TXO 
Prod, Corp. v. Alliance Resources Corp., 509 U.S. at 468-469, 
113 S.Ct. at 2726, 125 L.Ed.2d 366 (Kennedy, J., concurring). 
Evidence of the defendant's other misconduct that may not have 
been admissible in the liability phase may now come in. 

2. A Reasonable Relationship lb Compensatory Harm. The 
jury will determine, in the first instance, the reasonable relation­
ship between punitive damages and compensatory harm. As a 
general proposition, however, the larger the compensatory 
award, the smaller the punitive to compensatory damages ratio it 
will support. Likewise, a high ratio is hard to justify where the 
punitive award may significantly reduce the defendant's net 
worth. Thus, the only California cases approving high punitive to 
compensatory damages ratios involve either small compensatory 
awards or minuscule proportions of the defendant's net worth or 
both. E.g., Finney v. Lockhart, 35 Cal.2d 161, 163 (1950) 
(2000:1 ratio, but only $1 in compensatory damages); Wetherbee 
v. United Ins. Co. of America, 18 Cal.App.3d 266 (1971) (200:1 
ratio, $1,050 in compensatory damages, 0.33% of net worth); 
Moore v. American United Life Ins. Co., 150 Cal.App.3d 610 
(1984) (83:1 ratio, $30,000 in compensatory damages, 3.2% of 
net worth. 

On the other hand, a small compensatory award often justifies 
a higher than normal ratio. The plaintiff may also be entitled to 
present evidence of other harm suffered or that plaintiff poten-

(Continued on page 8) 
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tially might have suffered and for which the plaintiff is not com­
pensated by ordinary damages. TXO Production Corp. v. 
Alliance Resources Corp., 509 U.S. at 459-461 (a more than 
500:1 ratio between punitive and compensatory damages justified 
because the potential harm that plaintiff might have suffered, but 
did not, would have resulted in a 10:1 ratio). 

3. Defendant's Financial Condition. This is one of the areas 
of greatest current evidentiary dispute. It is now resolved in 
California that a plaintiff must establish the defendant's "financial 
condition." Adams v. Murakami, 54 Cal.3d at 110-111. How to 
measure financial condition, though, is another question. The 
most common measures are the defendant's net worth and net 
income. Kenly v. Ukegawa, 16 Cal.App.4th 49, 57 (1993) ("We 
are convinced that in most cases there must be evidence of the 
defendant's net worth in order to support the punitive damage 
award"); Devlin v. Kearny Mesa AMC/Jeep/Renault, Inc., 155 
Cal.App.3d at 391 ("Net worth generally is considered the best 
measure of a defendant's 'wealth' for purposes of assessing 
punitive damages"); Pistorius v. Prudential Ins. Co., 123 
Cal.App.3d at 554-555 (net worth and net income are relevant 
standards). Gross assets (or gross income) is not relevant. Little 
v. Stuyvesant Life Ins. Co., 67 Cal.App.3d 451, 469 n.5 (1977). 
The defense may wish to object to (and even to move in-limine 
to restrict) any reference to gross assets (or gross income). 

Several appellate courts have suggested ten percent of net 
worth as a presumptive maximum for punitive damages. 

Michelson v. Hamada, 29 Cal.App.4th 1566, 1596 (1994); 
Storage Servs. v. Oosterbaan (formerly People ex rel Dept. of 
Transp. v. Grocers' Wholesale Co.), 214 Cal.App.3d 498, 514-
516 (1989); see Little v. Stuyvesant Life Ins. Co., 67 Cal.App.3d 
at 469 (15% of net worth excessive); Burnett v. National 
Enquirer, Inc., 144 Cal.App.3d 991, 1012 (1983) (29% of net 
worth excessive; award reduced to 6% of net worth); Zhadan v. 
Downtown L A Motors, 66 Cal.App.3d 481, 500 (1976) (3396 of 
net worth excessive); Merlo v. Standard Life & Accident Ins. 
Co., 59 Cal.App.3d 5, 18 (1976) (3096 of net worth excessive). 
But see Vallbona v. Springer, 43 Cal.App.4th 1525 (1996) 
(approving punitive awards representing 23% of individual defen­
dants' net worth and almost 33 percent of their corporation's 
assets); Devlin v. Kearny Mesa AMC/Jeep/Renault, Inc., 155 
Cal.App.3d at 391 (approving punitive award constituting 17.5% 
of defendant's net worth on default). Equally, appellate courts 
are reluctant to approve more than a small percentage of a defen­
dant's annual net income. Egan v. Mutual of Omaha Ins. Co., 
24 Cal.3d 809, 824 (1979) (seven months of defendant insurer's 
net income was excessive); Burnett v. National Enquirer, Inc., 
144 Cal.App.3d at 1012 (punitive damages constituting 50% of 
annual net income excessive as a matter of law). 

What the defendant's net worth is may be subject to proof. For 
example, in Vallbona v. Springer, 43 Cal.App.4th 1525, defen­
dants claimed little or no equity in various properties they owned, 
testifying that the properties were encumbered with various 
debts. But they produced documentary evidence supporting only 
two such encumbrances. The appellate court held that, on 
appeal, the jury could be assumed to have disregarded the defen­
dants' uncontradicted testimony regarding encumbrances for 
which documentation had not been produced. The court also 
held that the jury could be assumed to have disregarded the 
defendants' testimony that equipment their corporation had pur­
chased for $77,000 was now worth $17,000, again because there 
was no documentary support. Vallbona strongly suggests that if 
the defendant's net worth is disputed, documentary evidence and 
perhaps expert testimony are in order. 

Plaintiffs have also attempted at times to question various 
accounting entries included in a defendant's financial 

statement, e.g., claiming that depreciation expenses and other 
accounting "book entries" should not be deducted from gross 
income or assets. This approach appears dubious, at least where 
generally accepted accounting principles have been followed. 
See Rudolph v. Johnson, 127 CalApp. 451, 462 (1932) (deduct­
ing depreciation to obtain net lost profits); Lee v. Durango 
Music, 144 Colo. 270, 279, 355 R2d 1083, 1088 (1960) ("The 
expenses of the business, including depreciation of capital, 
deducted from its income.. .produces the customary net profits of 
the business,"). A creative plaintiff might, however, present 
expert evidence that particular entries were improper or that the 
defendant's lifestyle reflected greater assets or income than 
reported in financial statements. As the issue is the defendant's 
available net worth to respond to a punitive award, the defen­
dant's future monetary needs, including any amounts necessary 
to respond to this or other compensatory judgments, properly 
could be taken into consideration. To the extent the defendant's 
net worth is a disputed fact, a defendant may wish to request a 
special verdict to determine on just what "net worth" the jury 
bases its punitive award. 

Another looming question as to a defendant's net worth is 
whether a parent corporation's net worth can be considered, at 
least absent an alter ego showing. To date, the answer appears to 
be "no." E.g,. Tomaselli v. Transamerica Ins. Co., 25 
CaLApp.4th 1269, 1284-1286 (1994) (due process forbids use of 
parent company's financial status to prove net worth absent 
showing that parent controlled litigation); Institute of 
Veterinary Pathology, Inc. v. California Health Lab., Inc., 116 
CaLApp.3d 111, 120 (1981); HCA Health Servs. of Midwest, Inc. 
v. National Bank of Commerce, 294 Ark. 525, 531-532, 745 
S.W.2d 120, 124 (1988); Walker v. Dominick's Finer Foods, 
Inc., 92 01.App.3d 645, 649, 415 N.E.2d 1213, 1216-1217, 47 
m.Dec. 900, 903-904 (HI. App. Ct. 1980); see also Liberatore v. 
Thompson, 157 Ariz. 612, 621, 760 P.2d 612, 621 (Ariz. Ct. App. 
1988) (where punitive damages are insurable, carrier's net worth 
is irrelevant; "It is a defendant's own wealth, not his insurer's 
wealth, that bears on the proper level of punitive damages"). But 
the issue is pending in the California Supreme Court. West 
American Ins. Co. v. Freeman, No. S049306 (Cal. filed Jan. 8, 
1996). And, a plaintiff is free to establish an alter ego relationship 
between corporations, between an individual and another entity 
he or she controls, or based on the fact that the defendant con­
trols assets nominally in another's name. 

Alternate financial condition measures have been suggested. 
All such alternates are controversial. One is the profit the defen­
dant made from the wrongful activity. Compare Wyatt v. Union 
Mortgage Co., 24 Cal.3d at 790-791 and Cummings Medical 
Corp. v. Occupational Medical Corp., 10 Cal.App.4th 1291, 
1298-1301 (1992) with Kenly v. Ukegawa, 16 Cal.App.4th at 57 
(disagreeing with Cummings Medical). Cf Adams v. 
Murakami, 54 Cal.3d at 116 n.7 (leaving open whether profit 
from the misconduct is a proper measure). Some have argued 
that the defendant's true financial condition is best reflected by a 
publicly traded defendant company's stock market value. The 
argument is that the market's valuation more accurately reflects a 
company's true worth, both in net assets and earnings potential, 
than a net worth based on historical asset purchase prices. On 
the other hand, such a market value arguably measures only 
investor expectation and not true value and can be notoriously 
subject to inexplicable market fluctuations. An investment 
banker or similar expert's valuation opinion may be more rele­
vant. If expected future earnings are relevant, then an individual 
defendant's financial condition might include his or her discount­
ed expected lifetime income, as reflected, e.g., in how much life 

(Continued next page) 
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insurance or disability insurance he or she might have. 

Appellate courts have not ruled definitively on these alterna­
tive financial condition theories. Until they do, both sides will 
want to object as appropriate and to provide expert testimony as 
to why their theory is better. Any party proposing such an alter­
nate financial condition theory must be prepared to show why 
traditional net worth and net income measures are inadequate, 
e.g., if the defendant is a non-profit organization. 

T he defense, on the other hand, may wish to focus upon 
financial factors that do not address a corporate defendant 

as a whole, but rather just its parts. If the misconduct is limited 
to a particular division, department, branch, or office, the defense 
may wish to present evidence of that division's, department's, 
branch's, or office's budget or profits or size compared to the cor­
porate entity as a whole. Arguably, if the problem is a rogue 
office, the punishment should be limited to that office. 

Another problem arises where both federal and state claims are 
tried together. The burden of proving financial condition is a sub­
stantive legal rule and governed by the applicable substantive law. 
Contrary to California law, federal law imposes the burden of 
proving financial condition on the defendant. Thus, if federal 
and state claims are tried together, the plaintiff has the burden of 
proving financial condition on the state claims while the defen­
dant has the burden of proving financial condition as to the feder­
al claims. Chavez v. Keat, 34 Cal.App.4th 1406 (1995). This can 
lead to a procedural morass. It may require that state and federal 
claims be tried separately. It may also provide an incentive for 
the plaintiff to continue to pursue both state and federal claims in 
the same action, even though ultimately the plaintiff may have to 
choose between the federal and the state remedies. Differing 
state and federal rules and attitudes toward bifurcating trials may 
also suggest which forum a party might prefer. 

4. Comparable Statutory Sanctions. BMW of North 
America, Inc. v. Gore, 116 S.Ct. at 1603, relied .on statutory civil 
and criminal sanctions for comparable misconduct as one of three 
factors in concluding that a punitive damage award was constitu­
tionally excessive. Previous California decisions hardly men­
tioned this factor. Now, however, the parties should scrutinize 
statutory provisions for comparable penalties. One common 
statutory civil penalty is treble damages. This is the equivalent to 
a two-to-one ratio between punitive and compensatory damages. 
But the parties should not overlook criminal and administrative 
penalties. Loss or suspension of a state license could be much 
more devastating than any fine. 

(Continued on page 11) 

Punitive Damages 
Continued from page 9 

The standard BAJI jury instructions do not direct the jury even 
to consider comparable statutory penalties. Again, if a party 
wants to rely on such comparable statutory sanctions, it should 
request appropriate instructions and modifications to the current 
BAJI instructions. 

5. The Size of the Punitive Award. Punitive damages are a 
windfall. E.g., Las Palmas Assocs. v. Las Palmas Ctr. Assocs., 
235 Cal.App.3d 1220, 1258 (1991). For a plaintiff, obtaining a 
punitive award is a little like winning the lottery. A balance needs 
to be struck between an award large enough to make a difference 
to the defendant and one that simply is too great a windfall. But 
the present standard jury instructions do not even mention the 
absolute size of the award as a consideration for the jury. 
Proffering an appropriate jury instruction and objecting to the 
standard instructions as deficient may at least preserve the issue 
for appeal. 

6. 7b Punish And lb Deter, But Not To Destroy. This in many 
ways is the ultimate test for any punitive damage award. A civil 
trial's punitive damage phase has much in common with a crimi­
nal sentencing hearing. The defense, if possible, may wish to 
emphasize why such misconduct will not happen again: e.g., the 
defendant has gone out of the particular business, the responsible 
individuals have left, the responsible individuals have been disci­
plined. Plaintiffs on the other hand may wish to argue that the 
defendant remains recalcitrant and unrepentant. 

For plaintiffs, this argument is made easier if the defense 
continues to deny that the defendant did anything wrong. 

The defense, therefore, must walk a fine line between a mea 
culpa (which might come back to haunt the defense on appeal 
from the liability verdict) and a denial of any wrongdoing. One 
approach may be for the defense to argue that the defendant rec­
ognizes that the jury has found that it acted wrongfully. If the 
facts are as the jury found them, the defendant recognizes that 
such conduct is impermissible. And the defendant has taken a 
number of steps to ensure that similar conduct does not happen 
in the future (regardless of whether it happened here). 

Plaintiffs typically argue even in circumstances where the 
defendant may have gone out of the particular business, that 
punitive damages are necessary to deter others. Either the plain­
tiff or the defense, however, may wish to present evidence of 
whether the misconduct at issue is a problem with others still 
engaged in the former line of business. 

If the defendant is still in the particular business, another 
issue is when the punitive award will be large enough to be 

felt. If the award is premised upon senior management conduct, 
the relevant standard may be that of materiality for the purposes 
of accounting reports and financial disclosures to owners and 
stockholders. If the conduct at issue took place at a lower eche­
lon, the standard may more appropriately be based on the partic­
ular department's or office's budget or what amount would have 
an effect on the individual actor's career. 

Conclusion 
This article has not attempted comprehensively to survey all 

the possible evidence relevant to determining the amount of 
punitive damages. Rather, the point is that the trial's punitive 
damages phase should be more than just regurgitating the evi­
dence during the trial's liability and compensatory damages 
phase. Given the potential stakes, thorough attention to eviden­
tiary and instructional issues and a complete record are in order, 
both for the jury's initial decision and to allow for thorough review 
on a motion for new trial and on appeal. 

— Robert Olson 
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