FINAL ANALYS S DETERMINING APPEALABILITY OF A
JUDGMENT OR ORDER

By Marc J. Poster

Condder thesefacts Thefederd didrict court grants the defendant's mation to dismissand
datesthat the court may amend its order with amore specific Satement of grounds for its decision.
However, the court never amendsitsorder. Isthe order gopedable?

No, answered the 9th U.S. Circuit Court of Appedsin National Distribution Agency v.
Nationwide Mutual Insurance Company, 117 F.3d 432 (Sth Cir. 1997). The court sad: “A
didrict court ruling isnat find if the court resarves the option of further modifying itsruling.” Therefore,
the plaintiff's gpped isdismissd.

Thisis a spedific goplication of the generd rule that to invoke federd-gppd|late juridiction, the
gopdlant must timey gpped from an gopedadlejudgment. Price v. Seydel, 961 F.2d 1470, 1473
(%th Cir. 1992). Staing that ruleissmple. Applying it, however, presents formidable chalengesfor
the gopdlate practitioner. Virtudly every agpect of the rule is subject to interpretation and debate, and
thereislitle leaway for eror. Had the plaintiff in National not gppeded, and the order later was
deemed afind judgment, the plaintiff's opportunity for gopelate review would have been log.

In determining whether ajudgment or an order is gopedable, the practitioner should congder
the following issues

1 Isthe challenged judgment or order appealable by statute? Federd
gopedls courts (other then the Federd Circuit, which has unique jurisdiction) have jurisdiction of
aopedsfrom “dl find decisons of the didrict courts” 28 U.SC. Section 1291. In addition, they have
jurisdiction over goped s from specified interlocutory ordersin injunction, receivership and admirdty
cases. 28 U.S.C. Section 1292(a). Appellate courts dso have discretion to hear gppedsfrom
interlocutory orders when the didtrict court determines, in its discretion, thet the order involves a
controlling question of law and immediate goped may maeridly advance the ultimate termination of the
litigation. 28 U.S.C. Section 1292(b).

When a case involves more than one daim or multiple parties, the disrict court dso hasthe
option of entering judgment on dl or some of thedams or paties Thet judgment isimmediatdy
gopedadleif the didrict court expresdy determinesthereis no just reason for dday. Fed. R. Civ. P.
54(b).

1 If the appeal isfrom ajudgment, isthejudgment final? For ajudgment to
befind -- absent any of the excgptions noted above -- it mus end thelitigation on the meritsfor dl
damsand dl paties FirsTier Mortg. Co. v. Investors Mortg. Ins. Co., 498 U.S. 269, 273-74
(1991). For example ajudgment isnot find if the court has yet to resolve adam for prgudgment
interes. Pace Communications Inc. v. Moonlight Design Inc., 31 F.3d 587, 591 (7th Cir.
1994). On the other hand, ajudgment isfind even though the court has not yet determined codts.
Budinich v. Becton Dickinson & Co., 486 U.S. 196, 202 (1988).

Moreover, the court's ruling itsdf isnat an gopedable find judgment. The derk is supposed to
enter judgment as a separate document. Fed. R. Civ. P. 58. The merefact that the court added a
seamingly find and digpogtive phrase such as*judgment accordingly” to itsfindings of fact and
condusions of law does not meke the order afind judgment.



Whether arulingisfind depends ultimatdy onitssubgtance. Thus, aruling entitied a
“judgment” may not be find for purposes of goped where further issues remain to be resolved.

Zucker v. Maxicare Health Plans Inc., 14 F.3d 477, 483 (9th Cir. 1994). But aruling entitled an
“order” may beafind judgment for purposes of goped where there is no subdtantive issue left for the
court to resolve. United States v. Lee, 786 F.2d 951, 955-56 (9th Cir. 1986).

Although the gpped's courts will goply a common-sense interpretation to the findity
requirement, Sutton v. Earles, 26 F.3d 903, 906 n.1 (9th Cir. 1994), the parties cannot Sipulate to
gopdlate juridiction where thereis none, Dannenber g v. Software Toolworks Inc., 16 F.3d
1073, 1076-78 (9th Cir. 1994), nor can they create gopdlate jurisdiction by dismissng unresolved
dams and resarving the option of litigating them a some future time, Cheng v. Commissioner, 878
F.2d 306, 310 (Sth Cir. 1989).

Thefindity requirement has only rare exception, usudly invalving casesin the ““twilight zong of
findity.” Gillespiev. United States Steel Corp., 319 U.S. 148, 152-54 (1964). In extraordinary
arcumdances, afederd gopeds court will condder an gpped from a seemingly nongppediadle ruling
whearetheruling is“margindly find,” involves an issue of “nationd sgnificance” and has been “fully
briefed and argued.” Service Employees Int’| Union, Local 102 v. County of San Diego, 60
F.3d 1346, 1350 (Sth Cir. 1995).

1 Isthe appeal timely? If notice of goped isfiled ether too early or too late, and no
exogption gpplies, the goped isinvdid and cannot be heard. Generdly, the prescribed time within
which to file notice of gpped is 30 days after entry of the judgment or other gopedadle order. If the
United States or one of its officers or agenciesis a party, the prescribed timeis 60 days Fed. R. App.
P. 4(3)(1).

Timeto goped is extended to accommodete cartain podt-judgment procesdings thet may affect
the judgment. If any party timdy files one of severd pedified pog-udgment maotions, induding a
moation for new trid or for judgment as améater of law, thetimefor dl partiesto goped beginsto run
from the entry of the order digposing of the pogt-trid motion. Fed. R. App. P. 4(@)(4). Thedidrict
court may desm amoation for atorney feesto bein the nature of amation to amend the judgment and
thus extend the time for gpoped. Fed. R. Civ. P. 38. If the pogt-judgment mation is not timely, the time
to goped isnot extended. Cel-A-Pak v. California Agric. Labor Relations Bd., 680 F.2d 664,
666 (9th Cir. 1982).

An gpped filed while one of the pecified pogt-judgment mationsis pending is hed until the
moation is decided; then the gpped becomes effective. Leader Nat'l Ins. Co. v. Industrial Indem.
Ins. Co., 19 F.3d 444, 445 (%th Cir. 1994). When it becomes effective, that gpped 4ill gopliesonly
to the origind judgment; if the gopdlant intends to chdlenge the ruling on the pogjudgment mation or
any modifications to the judgment, the exidting notice of gpped must be amended. Fed. R. App. P.
4(3)(4).

Thereis some leaway on @ther Sde of the prescribed time period for gppedl. A natice of
aoped istreated asfiled on the date of entry, if it’ sfiled before entry of the gopedable order or
judgment but after the didtrict court-announced decison. Fed. R. App. P. 4(8)(2). Thisisardativey
recent liberdization in federd gppdlate procedure. Previoudy, a premature gpped wasinvdid and a
new notice of gpped had to befiled a the gopropriate time. Schroeder v. McDonald, 55 F.3d
44, 458-60 (9th Cir. 1993). However, even under the present rule, anotice of gpped remansinvdid
if i’ sfiled before the court announces the decigon that will ripen into an gppedadle judgment.
Kennedy v. Applause Inc., 90 F.3d 1477, 1482 (9th Cir. 1996).
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On amoation filed within 30 days dter the filing deedling, and on a showing of excusable neglect
or good cause, the didtrict court may extend the time for filing anotice of gpped up to 30 daysor 10
daysfrom the order’ s entry date, whichever occurslater. Fed. R. App. P. 4(8)(5).

The courts abide by grict gandards for excusable neglect in failing to file atimely notice of
goped. Oregon v. Champion Int’| Corp., 680 F.2d 1300, 1301 (9th Cir. 1982). An extendgonto
goped will be granted only in “extraordinary drcumgances” National Industries Inc. v. Republic
Nat’| LifeIns. Co., 677 F.2d 1258, 1264 (9th Cir. 1982). One such circumstanceis provided by
expressrule. The court may reopen the gpped timefor 14 daysif the aggrieved party filesamation
within 180 days of the judgment’ s entry or within seven days of recaiving natice of the judgment’s
entry, whichever isearlier —and if the digtrict court finds thet the party didn’t receive natice of the
judgment’ s entry within 21 days, and no party would be prgudiced. Fed. R. App. P. 4(8)(6).

Y& another wrinklein the rules for timdly filing of federd gopedisisthat the time beginsto run
only upon entry of judgment.  Fuller v. M.G. Jewelry, 950 F.2d 1437, 1441 n.4 (9th Cir. 1991).
Neverthdess, aasent objection, the court can congder an gpped from ajudgment that has been
rendered but not entered. Allah v. Superior Court of California, 871 F.2d 887, 890 n.1 (9th
Cir. 1989). The gopdlate court will not engage in the “ pointless exerdse of dismissing the gpped and
waiting for the district court to enter asgparate judgment.” Vernon v. Heckler, 811 F.2d 1274,
1276-77 (9th Cir. 1987).

AsNational demondrates, despite potentia loopholesin the rules of gppeddhility, the
practitioner cannot count on extraordinary exceptions or discretionary relief to sdvage an unauthorized
or untimely gpped. To enureatimdy and valid gpped in federd court, the practitioner must carefully
monitor the digtrict court's actions, diligently follow the rules, and count the days precisdly.
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