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The development of One Colorado—a mixed-use entertainment/retail complex that occupies one full block in Old
Pasadena—~has spurred the revitalization and preservation of this part of the city and created a “people place” that

appeals to residents and visitors alike.

The impact of One Colorado and the
continued successful development of Old
Pasadena have been recognized by an award
from the Natonal Trust for Historic Preser-
vation, which presented its “Great American
Main Street” award to Old Pasadena as one
of five “visionary communities” that have
successfully revitalized their downtowns.
Old Pasadena succeeded in this effort by
reconstituting its historic district, not replac-
ing it—an approach that has been more
financially successful than antcipated. Old
Pasadena has seen an increase in sales volume
from $35 million in 1987 to almost $100
million in 1994, with growth in sales tax
revenue from $350,000 to about $1 million.
Many of the initial coalition members are
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awed by the success of the district. When they
started the move to preserve Old Pasadena,
they envisioned a successful, quiet neigh-
borhood. Their efforts have seen the revi-
talization of an entire area, with anchors like
One Colorado that have become regional
destination shopping and entertainment
centers. —William D’Elia

William D’Elig is a divector of Kaplan
McLaughlin Diaz Architects in San Francisco.

Demystifying the
Appellate Process

The vagaries of American trial courts are
nothing new to the real estate industry. Yet
experience suggests that the appellate process
is far less well understood than the trial pro-
cess, most likely because the vast majority of
lawsuits settle before trial and many cases that
do go to trial do not proceed past judgment.

But understanding the appellate process
is crucial to an intelligent trial strategy,
which must assume the possibility of appeal.
Planning for that possibility requires under-
standing the fundamental differences between
trials and appeals. Post-trial settlement dis-
cussions cannot be meaningful unless they
account for the parties’ relatdve chances on
appeal. And a published appellate decision
can establish new law that reaches far beyond
the interests of the parties to the case.

The Structure of the Appellate Sys-
tem. There is not just one appellate system,
but 51 or more—at least one separate system
in each state, plus the federal system, which

consists of 13 appellate jurisdictions called
“circuits.” Although idiosyncracies of nomen-
clature and practice abound, the basic rules
of procedure that distinguish appellate courts
from trial courts are far more alike than
different among these jurisdictions. This
article describes the structure and uses the
nomenclature of the California courts, which
operate much like the federal courts.

The appellate system has two levels: an
intermediate reviewing court called the court
of appeal and the supreme court. A party is
entitled, as a matter of right, to have a trial
court’s judgment reviewed by the court of
appeal. Review by the supreme court, in
contrast, is discretionary and rarely granted.
The California Rules of Court limit the
supreme court’s review to cases “where it
appears necessary to secure uniformity of
decision or the settlement of important
questions of law.” (Review by the U.S. Su-
preme Court is similarly limited and discre-
tionary.) The practical result of this limitation
is that the intermediate court is the court of
last resort for the overwhelming majority of
cases, and most of the law is developed in
that court. It also means that different inter-
mediate courts can reach conflicting results
that the supreme court may choose to let
stand. These conflicts can be substantial.

Most people think of appellate review as
something that happens only after a trial.
But appellate courts also have the power to
intervene earlier—to grant “interlocutory”
review. Although parties can obtain review
of certain pretrial orders as a matter of right,
interlocutory review is usually discretionary
and difficult to obtain. It typically requires a
showing of unusual prejudice or some public
importance of the issue involved.

Regardless of the path taken to the appel-
late court, the most important thing to rec-
ognize is that appellate review is fundamentally
different from a trial. Not just the rules, but
the game itself has changed.

The Limited Role of the Appellate
Court. Of all the rules that distinguish appel-
late courts from trial courts, probably none
is more important than the presumption in
favor of the judgment. California courts
frequently reiterate that “[a] judgment or
order of the lower court is presumed to be
correct on appeal, and all intendments and
presumptions are indulged in favor of its
correctness.” (In re Marviage of Arceneaux
(1990) 51 Cal.3d 1130, 1133.) Among the
important corollaries of this rule is that it
casts upon the appellant the burden of show-
ing not only that there was an error in the
trial, but also that the error was prejudicial—
that it is “reasonably probable” that the case
would have come out differently without the
error. This can be a very heavy burden indeed.







