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3rd Circuit Splits From Other Courts on Fair Opportunity Doctrine
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any ministerial exception, placing this
court at odds with everyother federal
courtofappeals toconsider the issue."

The court also further deepened an
existing circuit split over whether the
ministerial exception is jurisdictional
innature. Disagreeing with the 7thCir­
cuit butagreeing with both the 9thand
District of Columbia circuits, the court
held that the ministerial exception is
notjurisdictional.

International Commerce

The other opinion in which the 3rd
Circuit declined to follow its sister cir­
cuits dealtwith mattersa bit moreeso­
teric thanthetension between religious
freedom andsexdiscrimination.

InFerrostaal Inc. v. MIVSea Phoenix,
447 F.3d 212 (2006), the 3rd Circuit
broke ranks with seven othercircuits in
a caseregarding the Carriage ofGoods
bySeaAct, which is the U.S. enactment
oftheHague Rules intended toproduce
standardized international shipping
terms. One of these terms limits the
liability ofa carrierto$500 per package,
unless the shipper declares the nature
andvalue of the goodsand inserts this
into the bill of lading. The doctrine at
issue in Ferrostaal, and recognized in
the 2nd, 4th,5th, 6th,8th, 9thand11th
circuits, isknown as thefair opportunity
doctrine. Under this doctrine, a carrier
may not enforce the $500 limit unless
it presents a prima facie case that it of­
feredthe shipper a fair opportunity to
avoid thelimit bydeclaring a higherval­
ue. This generally requires the carrier
toproVide theshipperwith notice ofthe
lirrli.t-'aiJd oftheprocedure fordeclaring
value. In Ferrostaal, however, the 3rd
Circuit rejected the doctrine, observ­
ingthat the textof the act provides no
basis forimposing an implied obligation

pal proffered rationales for the minis­
terial exception - 1) to avoid judicial
scrutiny of religious affairs; 2) to avoid
judicial oversight over the selection of
clergy; 3) to avoid judicial inquiry into
religious doctrine - supported bar­
ring discrimination claims where the
discrimination wasnotthe resultofreli­
gious doctrine. Circuit Iudge D. Brooks
Smith dissented, arguingthat thecourt
had "effectively refuseld] to recognize

In an opinion written by Circuit
JudgeEdward R Becker (butfiled five
daysafterhisdeath), a divided panel of
the 3rd'Circuit created a circuit split
by departing from the views ofat least
six other circuits regarding the scope
of the so-called ministerial exception
to federal employment discrimination
actions.

flicted with the agency interpretation,
the legislative history and the New
Hampshire Supreme. Court. The 8th
Circuit' has now followed Alito's ap­
proach.

EmploymentDiscrimination

The 10th Circuit has deepened a circuit
split over the proper framework for analyzing
First Amendment challenges to statutes
or constitutional provisions that impose
restrictions on the enactment of ballot
initiatives' relating to specific topics.

that the act pre-empted the Missouri
statute, joining similar decisions from
other federal courts, including the 3rd
and10th circuits.

The 3rd Circuit's decision on the
issue, Pennsylvania Protection & Ad­
vocacy Inc. v. Houstoun, 228 F.3d 423
(2000), which began the split, was writ­
ten by Judge Samuel Alito. It adopted
a plain-meaning approach to statutory
construction, reaching a resultthatcon-

I n Petruska v. Gannon University,
2006 U.S. App. LEXIS 15088 (U.S.

App., May 24), plaintiff Petruska
claimed that she was demoted from
her position as thechaplain ofGannon
University, a Catholic diocesan col­
lege,based on her genderin violation
of Title VII.According to Petruska's
complaint, she had been demoted
based on her gender, and there was
no religious basis for such gender
discrimination. The district court
dismissed the action, apparently fol­
lowing the rationale of every other
federal circuit court of appeals to
address the issue that the ministerial
exception bars discrimination actions
by ministerial staff "regardless of
whether the motive for the discrimi­
nationis religious in nature."

The 3rd Circuit reversed, holding
that where a. ministerial employee is
subjected .• to.adverse employment. ac­
tionbecauseof.hergenderand where
there is no religious basis for such
gender-based action, the ministerial
exception does not apply, and a Title
VII action maygo forward. The court

In the wake of Lohr, the 11th Cir­
cuit concluded that Section 360k(a)
does not pre-empt state common-law
tort claims relating to a pre-market­
approved device. See Goodlin v.
Medtronic, 167 F.3rd 1367 (1999). Ev­
ery othercircuitto consider the issue,
including the3rd,5th;6th,7thand8th,
hasheldat leastsomesuchclaims are
pre-empted by Section 360k(a). These
courtshave reasoned thatthe pre-mar­
ket approval process, unlike the pre­
market notification process, includes
federal device-specific requirements
andthatcommon-law tort claims alleg­
ing liability to a pre-market-approved
device despite its compliance with
pre-market approval standards would
conflict with the federal device-specific
requirement The 2ndCircuit recently
reached the sameconclusion inRiegel
v. Medtronic Inc., 451 F.3d 104 (May
16, 2006). The 2nd Circuit explicitly
carvedout from its holding tort claims
alleging that a productsubject to Sec­
tion 360k(a) pre-market approval had
been negligently manufactured in a
way that causeda particular device not
tocomply with FDA requirements.

The second pre-emption case from
the month relates to theProtection and
Advocacy for Mentally ill Individuals
Act, which allows certainorganizations
to monitor the status of mentally ill
patients. Under the act, these organi­
zations maygainaccess to the reports
of the staffof medical facilities for the
mentally ill or from agencies investigat­
ingabuseor injury at thesefacilities. At
issueinMissouri Protection & Advocacy
Services v. Missouri Department ofMen­
talHealth, 447 F.3rd 1021 (8th Cir. May
10,2006), waswhether a Missouri state
law providing that peer review com­
mittee reportsofmental facilities were
privileged from "discovery, subpoena,
or other means of legal compulsion"
waspre-empted by the act'sdisclosure
requirements.

In 1998, the Department of Health
and Human Services promulgated a
regulation stating that "nothing in '"
[the act] is intended to preempt state
law protecting recordsproduced by ...
peer review committees." Additionally,
congressional legislative history from
1991statesthat"HIt is the committee's
intent that the PAMII Actdoesnotpre­
emptstate law regarding disclosure of
peer review/medical teview records."
On .tb,i~ .basis, ,t;ht: ~ew,·kl.i\WP~h4"~·
SupremeCourt had held that the act
did not pre-empt stateYa~s.proVidmlt
for peer review record privilege. See
Disabilities Rights Ctr. Inc. v. Comm'r
NoH. Dep't ofCom, 143 N.H. 674 (1999).
Disagreeing with the New Hampshire

Cases implicating federal conflicts
of authority in May 2006 cen­
teredaround two distinct andun­

related themes: federal pre-emption in
casesaddressing health issues, and3rd
U.S. Circuit Court of Appeals depar­
turesfrom holdings ofthevastmajority
of othercircuits. The 10th Circuit also

•.'~ made rulings intwo
.C~ important decisions
.. implicating circuit

splits, one on First
.~ AJnendment issues

, relating to the use
of supermajorities
in the initiative pro­
cess and the other

APPELLATE relating to class
LAW actions.

Federal Preemption.

The pre-emption provision of the
1976 Medical Device Amendments to
the Food, Drug, and Cosmetic Act, 21
USc. Section 360k(a), precludes states
from imposing on devices intended for
human use requirements "different
from, or in addition to,anyrequirement
applicable underthisAct... and which
relates to the safety or effectiveness of
thedevice." TheSupreme Courtheldin

. Medtronic v. Lohr, 518 U.S. 470 (1996),
that Section 360k(a) did not pre-empt
statecommon-lawtortclaims regarding
products thatenterthemarketpursuant
to the Food andDrugAdministration's
pre-market notification process be­
causethatprocess doesnot involve any
federal "requirements: The Supreme
Court left open, however, the question
whether Section 360k(a) pre-empts
state common-law claims regarding
products thatenterthemarket through
the more rigorous FDA pre-market
approval process, which may impose
design requirements ondevices.
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