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Case Furthers Trend Limiting
Judge Challenges

g By Jens B. Koepke
S ection 170.6{a}(2) of the Code of

Civil Procedure provides that a

peremptory challenge “may be
made following reversal on appeal of a
tgial court's decision, or ... of a trial
cpurt’s final judgment, if the trial judge in
the prior proceeding is assigned to con-
1ct a new trial on the matter.” Code of
Gavil Procedure Section 170.6(a){2).
Hthough this statute seems straightfor-
jard enough, what constitutes a “new
;ﬂ" has been the subject of great confu-
son

and varying court interpretation.
The 2nd District
Court of Appeal's
Wl FOCENt opinion in Bur-
dusis v Superior
Court, 133 Cal App4th
88 (2005} took direct
aim at frying to divine
the meaning of "new
% trial,” and in doing so
added a voice for cur-

LHETGATION tailing the applicability
b! | of post-appeal chal-
4 lenges. In short, Bur

gszs Himits the use of the post-appeal
eremptory challenge to when the trial
dburt's decision addressed the merits of,
of terminated, the case. However, other
grecedent takes a broader view of what
“few trial” means, and untl the Supreme
Court settles the issue in civil cases,
practiioners remain free to argue either
mle of cases.

« In Burdusis the plaintiff appealed the
t?xai court's refusal to certify his wage
claim class action. The Court of Appeal
teversed and remanded with direction
that the trial court reconsider its ruling
in light of a recent Supreme Court deck
sion and an appeliate court opinion.

. On remand, the plaintiff filed a
peremptory challenge to the trial judge
under Sectien 170.6{a}{2), which the
judge rejected. The plaintii sought writ
relief. The Court of Appeal agreed 10
hear the writ, but affirmed the deniai of
the peremptory challenge.

‘The Court of Appeal held that, to avaid
encouraging judge-shupping, the stenute
should not be liberally construed.
instead, it concluded that the post-appeal
peremptory, challenge could only be
used'if “the remand was from review of a
decision that either addressed the merits
ur otherwise terminated the case.” Since
a trial court is barred from considering
the merits of a case on a class certifics
tion motion, the court reasoned the chzb
lenge should not apply there.

ost-Appeal

In arriving at its relatively parrow con-
struction of what a “pew trial” is undyy
the statute, the Court of Appeal refied o
the only Supreme Court decision i this
arena, Peracchi v. Superior Corri, 30
Cal.4th 1245 (2003), noting that Peracchi
“broke the pattern of appellate decisions
advancing ever more generous interpre-
tations of the term ‘new trial™ (infernal
quotes omitted.)

1is Peracchi, the Supreme Court dater-
mined that a remand solely for resen-
tencing did not fit under the definiticn of
“new trial” in criminal cases, and thus
Section 170.6 did not apply. Peracchi
expressiy limited its discussion to the
wmque “context of criminal proceed-
ings." looking to the narrower definitions
of new trial in the Penal Code and specifi
cally distinguishing the broader interpre-
tation of “new trial” that the courts and
the Legzsiature had crafled in civil cases.
E% ;ztmns to be seen how far Peraceni

a2 ktended ke the civil arens.
of Appeal decisions. in
stext, have held that the

“he Bherafly consirued ixz

]

svmw of allowing a peremptory cheliong.

st a challenge should he demeé oy ¥
the siatute gbsolutely forbids it (Davon
fne. o Roberts & Morgan, 110 Cal App dth
1355 12003); accord Hendershot v. Supsri-
or Cozrt, 20 Cal App.4th 860 (1993}.

A recent case exemplifies this broader
sterpretation of “new {rial.” In Preiffer
Veuice Properties v Superior Court. 397
{al Appdth 761 (2003). the court heid
Section 170.6 applied after the appefiate
court reversed the trial court’s desial of
attorney fees under the anti-SLAPT
statute, and remanded for reconsidera
tion of the attorneys’ fees motion.

The ecurt held that what constitsies 2
"new trial” under the statute “does not
turn en whether the issue(s) io be
resolved on remand are limited, but wihat
the couwrt must do to resolve them. ¥ the
court’s function is merely a ministerial
act {such as the recalculation of interest),
the [statute] does not apply. If, however,
the eourt must conduct an actual r=irial,
even i that uial invelves only one issue,
the coupt may be disqualified™ Plifer
<ee alan Hendershot, The Courl of Appest




ruled that since “the trial court mast
make factual findings” on remand of the
attorneys’ fees motion, “filt will be actding
in more than a ministerial manner,” and
thus section 170.6 applied. Peiffer Oifer
courts have taken an equally broad vaew
of what constitutes a “new trial":
® Partial reversal of a summary judg
ment and remand for further factzal gre-
ceedings. Stubblefield Construction Cor. ¢
Superior Court, 81 Cal.App.4th ¥&i
(2000
® Partial reversal of a judgment 2xnd
remand jor resolution of factual issues
regarding restitution of moneys alrendy
paid by the victorious judgment defstor.
Hendershot. )

® Judgment in partnership dissolution
case was partially reversed and remand
ed for re-consideration of a single eviden-
tiary issue. Stegs Investments v Superior
Cpurt, 233 Cal App.3d 1991.

By contrast, some other recent court
decisions, like Burdusis, have taken a zaar
rower view of the meaning of “new tris™

® Reversal of the trial court's rulingr on
choice of law with direction to apply Hii-
nois law as the case proceeded requires
no reexamination of factual issues, Skete
Farm Mutual Automobile Insurance Co. &
Superior Court, 121 Cal App.4th 490
@004, e

I3

i w0 0R
If one’s concern is
about any potential
bias by a reversed
trial judge upon
remand, one will
take a broad view of
what rulings
constitute a ‘new
trial.’ If one’s
concern is that upon
remand, the parties
will engage in judge-
shopping, one will
take a more narrow
view.

W Reversal of defease judgment with
lirection to enter judgment for plaintiffs
mnd remand for further proceedings to
letermine the plaintiffs’ damages was
10t covered, since only new factual dame
iges issues would be resolved on
‘emand, rather than a re-examination of
he factual Gability issues that supperted
he erroneous judgment, Paterno v
for Court, 123 Cal App.dth 548 (2004,

W Reversal of summary judgment with
lirections to specifically state the factual
nd legal reasons for granting judgment,
ut not addressing the merits of the trial
ourt’s conclusion. Geddes v Superior
‘ourt, 126 Cal App.4th 417 (2005).

IS LRI VS ISRV IN R N

What all these cases tell us about
when the post-appeal peremptory chal-
lenges apply is not entirely clear. In crimi-
nal cases, Peracchi reigns and calls for
application of the narrow definition of
“pew trial” in the Penal Code.

And, obviously, if the appellate court
reverses a termination of 2 civil case on
the merits, i.e., a summary judgment,
this will trigger the statute. On the other
end of the spectrum, if the reversal only
requires a ministerial act by the trial
eourt, ie., entering judgment for the vie-
torious party, the statute will not apply.
But as 10 al! the civil cases that fall in
between these poles, practitioners are
left to sort out the differing approaches
of the courts.

Burdusis and its predecessors would
focus on whether the irial court's origh
nal decision addressed the merits — as
apposed to some procedural aspect — of
the case or whether it terminated the
case. By contrast, Bfeiffer Venice and s
forehears focus op whether, gpon
remand, the trial court would have 1o
make discretionary or factual desexmmine-
ministerial tagk,

And although Burdusis swems right
that the trend appears to be toward a
narrower interpretation of “mew trial”
until the Supreme Court ruies & a civil
case, litigants remsin free 3o ague the
cases that have taken 2 broader view of
the term,

One clue as to why courts base taken
these differing approaches may Be in
how they define the purposes beddad the
post-appeal peremptory challenge,
which the Legislature added to'the
statute in 1985,

Burdusis emphasized that limjts e,
-peretptory challenges' “are vigorousii-
efiforced,” because of “the dangers pre-
sented by judge-shopping.” Pleiffer

VFemice, on the other hand, opined that
the statute was amended “out of concern
that a judge who had been reversed
might be biased against the party whe
s_uccgssful]y appealed that judge’s ded-
sion,

¥f ene’s concern is about any potentiaf

bias by a reversed trial judge upon

remand, one will take a broad view of
what rulings constitute a “new trial" }f

one’s concern is that upen remand., the

partiqs will engage in judge-shopping. |
one will take a more narrow view.

A comumon situation provides a heipfis |
example of how these differing
approaches could play out. A trial cowrt, |
as an evidentiary discovery sanction in&. &

Drivate figure defamation case, orders
that the jury will be instructed that the
reporter’'s negligence should be pr
sumed

The reporter appeals, and the Coart &
of Appeal reverses with direction tha |
the trial court first issue monetary ;
tions, before considering evidenti
sanctions. Does this trigger a "new
by the trial court, and thus allos
peremptory challenge? .

toward the scoffltaw reporter, then anc
wottld lean toward allowing a challenge
And indeed, if one applies the Pfeifter
Venice test — are discretionary or factya)
ﬁnd%:{gs going to have to be made — one

couli argue that since the trial court i
going to have to use its discretion o re-
evaluate whether monetary sanctions ar
appropriate and whether any further conr
pliance is enough to avoid evidentiary san-
tions, the challenge should be allowed.

If the focus is on whether there i~
judge-shopping, one would lean awwy
from permitting a challenge. And apph-
ing the Burdusis test — did this addres-
the merits or result in termination —
one could argue that since this only dealt
with one element of the plaintiff'~
defamation case, and re-trial would no
deal with the merits at all, but rathes
monetary discovery sanctions, use of 2
challenge is not warranted.

Given the dicey strategic consider:
tions always present when deciding
whether to risk making a peremptor
challenge against a judge, the choice «
attempt one after reversal on appes.
should be approached carefully. Burdus::
provides helpful analysis and goo?
ammunition for those advocating a mur.-
narrow construction of the provision
but it by no means settles when the char
lenge applies and when it doesn't.
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