


An Agreement Does Not
A Stipulated Reversal Make

By Jens H. Huepke

our chieat, aller fosing a con-

y tentious trial, has beea hit with a

SL5 million judgment. The case is

now ol appeal, bui before you spend the

money on liling an opening brief, you

take advatage of the Court of Appeal’s
miediaton program and seitle the case.

Becsuse one of your client's key
requirements is that the judgment be
vacated, the seitfernent is contingent ou a
stipulated reversal of the judgment. No
probiess, riehd? A shnple, jobat request T
the Court of Appeal will secure the stipu-
tated reversal and fufally end this wnfortu-
nate lifigation. -

Not so fast. )

A recent appelfate decision shows how
danupting 3 can be {o obtainy a stipulated
reversal of a judgruent, even when ail
sides want i, Pasties and their counsel

; i shoujd wisely
choose only those
‘lypes ol cases welt
e suited for a stipulat-
ed reyersal, aad
- they shouid take

great care Lo salsty
- the statulory pre-

reguisites in seek-
- gz the reversal.

. Until recently,
- e e appellate cowrts
had o hisseztoive sttitude foward stipulas-
ed reversals, The Supreme Court hedd
that there was a “preswnption” that "the
parties should be entitled to a stipulated
reversil to effectuate seitlewent absent a
showing of exlraordinary circumstances
that warrant an. exceplion Lo this general
rule.” Neary v Kegents of Undversity of Cul-
tfornia, 3 Calddls 273 (1992).

But the Lepistature disagreed. A 1999
arenrdrnent 0 Section 128 of the Code of
Civil Procedure niow enshrines essentally
a presusiption agaist stipulated rever-
suls,

Ahe code sintes that “laly appeliste
court shall ot reverse or vacate a duly
entered judgment upon an agreement or
stipulation of the partes wiless the court
finds that: there is 1o reasonable possibili-
ty that the interests of nonparties or the
public will be adversely affected by the
reversal — and that the reasons the par
ties are requesting reversal outweigh
both the erosion of public irust et may
result from the nuilification of a judg-
phent, and the risk that the availability of
stipulated reversal will reduce the incen-
tive for preuial seitlement,” Code of Civil
Procedeure Section 128() (8).

Hery recendy, oan aitorney fees dis-
pute betweesn previous and successor
attorneys, a court denied the parties’ joint
motion o reverse a judpineny because it
did pot “afficiatvely demoastrate a basis
for-each of the #uee lnduigs required by
the statule,” Hurdisty v Hinton & Alfert,
124 Cal App.dih Y4 2004).

‘The court ruled thal a nullificalion of
the judgment could adversely alfect the
public inferest and erode the public rust,
paugicubarly given e polentially ilegal or
wiethical conduct of ie atloriey parties.
The iriad court had found that the sucees-
sor gtlorney fead {udsely tepresented shat

he had a written fee agreement, and that
one previous attorney was not entided to
fees because he had an unwaived contlict
of interést

In addition, the parties failed to
describe the extent of pretrial setdement
efforts and whether any unexpected post-
rial event made settlement pussible;
thats, the pagties could not establish that a
stipulated reversal would not reduce tlie
incenlive for pretial settiement.

The court swnmed up its concerns in
saying that the pardes “are in effect ask-
g us to ignore the possibility that ieir
purpose is to protect some of them from
professional discipline or legal claims,”

The parties’ atteinpt o avoid collateral
estoppel and the poteatial damage to the
public mterest also underlay the court’s
rejeclion of a stipulated reversal in Mue-
cianti v Willow Creek Care Center, 108
CalApp.4th 13 (2003).

In that case, after a jury returned a ver-
dict of more than $5 million against a
aursing home in a wrongful death case,
e parties reacked a settleinent during
the appeal axd sought a stipulated rever-
sal. The court held that the judgment’s
verification of the nursing home’s negli-
gent Leatinent was “relevant to the public
i deciding future placesnent for ifs cit-
zens,” that it could be important “in future
licensing and/or disciplinary proceedings
aguinst the facility” and that it would
affect “the availability and cost of nsur-
ance” for the facility — all of which
showed that nullifying the judgment
would adversely affect the public interest.

n fact, parties should be caulioned tlat
cven if they can obtain a stipulated rever-
sal, it may not avoid the possible collateral
estoppel effects of the judgment. See “Is
it Too Late To Seitle? Problerns With Ses
ternent After Adjudication,” ABTL Repari
(February 1996).

By conirast, in In re Raskad H., 78
Cal App.ath 376 (2000), the hilure w nod-
fy a father of a heuring terminating his
parental rights was acknowledged by
hath sides to be reversibie erver, oue that
contributed heavily to tie court's decision
{6 approve a supulated reversal. Given
this “aciual judicial error,” the public trust
would be buoyed because the magter
could be returped expeditiously {witiout
unnecessary appellate briefing) to the
uvendle court for a properly noticed deck
sion on the merits, and would benefit
affected nonparties — namely potenha)
adoplive parenis, because it “advance(d}
the pace of the decisjon-making process.”

Similarly, a public benefit suppared
the approval of a stipulated reversal in
Uniorn Rank of California v Braille Insti-
tute of America Inc, 92 Cal Appdth 3324
(2001). The comprehensive settlement of
two probate orders on appeal — and one
pending in the superior coust in a dispute
between a trustee and the charitable
organizatons drat were the bepeficiaries
under the rust — would benefit e pub-
li: becanse it would direct charitabie
oney away from litlgaton and into the
charilies’ missions.

The fact that the agreement also
resolved a pending probate petition
strowed it did not reduce the ncentive for
pretriad settlement. The court noted that

there was no showing of reversible error,
but held that its absence “is not a bar to
the acceptance of a stipulated reversal so
tong as the appellate court makes the
three findings isted in Section 128.”

Hence, the type of case in which a stip-
ulated reversal will be approved is limited.
(O one end of the spectrum is a case at
affects only the parties; involves clear
reversible error and provides a public
benefit by early resolution. This is a
prime candidate for stpulated reversal,

On the other end of the spectrum is a
case whose stipulated reversal would
adversely affect the public inferest or a
specific third party. Indeed, any stipulated
reversal that will “cover up” itlegal or
unethical acts by a party, parteularly in a
regulated industry, will make a sdipulated
reversal almost impossible,

Because :nost industries and profes-
slons are regulated, this eliminages many
cases from gualifying for a stipulated
reversal. The average case will probably
nof fall on: the extremes of this spectru,
50 careful analysis must be undertaken to
decide whether a stipulated reversal is
realistically attainable.

In addition, even in an appropriate
case, the parties must make a compre-
hensive showing ainted at establishing
that a stipulated reversal satisfies all three
conditions in Section 128. As Hardisty
admonishes, “[t{1e parties must now sub-
it memoranda of points and autherities
and declarations and other documentary
evidence persuasively demonstirating that
reversal of the judgment in question will
not adversely affeci noaparties o the
public, erode public trust, or reduce the
incentive for pretrial settlement.”

This showing will be much easier if it
can be established that the trial court
comugitted clear, reversible error,

In fact, tie st Distict Court of Appeal
has issued a Local Rule — Ruje 8 -~
requiring that parlies seeking a stipulated
reversal submit a joint declaration of
counsel, describing the parties and factu-
al and jegal issues, and indicaling what
public nterests could be alfected as well
as any colleral estoppel effects a rever-
sal could have. If any third parties might
be: prejudiced, Rule 8 even mandates thag
those parties receive nolice of the motion,

The failure W0 cosply with Rule 8 was
another growsd for the rejection of a stip-
ulated reversal in Hardisty and in another
recent 1st District case, In re Estate of
Regii, 123 Cul App.4th 878 (2004). Even in
cases not pending before the 1st Distict,
Rule 8 provides a helpful starting block
for counsel to leap over the high hurdles
placed before approval of a stipulated
reversal

A stipulated reversal inay seem like a
conveitient and simple way to end unfor
unate Higatdon. But parties and counse]
should not be iulled into thinking it will
be easy to get the Court of Appeal to
acoept it
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