
lOS ANGElE~DAilY JOURNAL. FRIDAY, SEPTEMBER 8, 2006. PAGE7

IOlh Circuit-at CenterofSplits on Anti-Discrimination Laws

Circuits.
, Title II of the ADA guarantees
that qualified disabled persons
enjoy meaningful access to public
services, pro~ams and actiyip.es.!
The attorney'generalpromulgated
self-evaluation and transition plan
regulations which require govern­
ments topinpoint and evaluate their
Title IIcompliance,

The plaintiffs in Iverson filed an
actionallegingthat the cityof Bos-.
ton had failed to provide disabled'
persons with-equal.access because,
mariy municipal facilities, includ-l
ing streets, sidewalks and public,
buildings, lacked adequate means
of ingress. and egress for wheel-

AIIlericans with Disabilities Act chair-bound people. The plaintiffs
alleged that the self-evaluation and

In Iverson v, City of Boston, 452 transition planregulations imposed
F.3d 94 (1st Cir. 2006), the 1st an affirmative obligation onthe city,
Circuit considered whether the an obligation that Was enforceable:
self-evaluation and transition plan via a privaterightofaction.
regulations promulgated by the The lst Circuit disagreed,
attorney general under Title II of reasoningthat because the regula­
the Americans withDisabilities Act' ,·tioik impose obligations beyond
are enforceable through a private die statutory mandate, under
right of action - a question that the Supreme Court's decision in
previously divided the 6th and 10th Alexander v. Sandoval, 532 U.S,

. '
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discriminatory action. While this
theoryofliability has been adopted
by the majority of circuit courts,
there remainsa lack of uniformity
withregardto the properstandards

F· ederal courts of appeals in to apply to sucha claim.
June 2006 created or deep- In discussing this issue, the
ened conflicts of authority court attempted to steer a path be­

on important'questions relating to tweenwhat it regarded as the two
anti-discrimination laws. Two such extremes. Under the 5th Circuit's
cases came from the 10th Circuit, .approach, which the 10th Circuit'
and both werewritten by Michael referred to as~lenient,"summary

McConnell, the professor-turned- judgment on the issue of subor­
judge who was frequently men- dinate liability may be defeated
tionedas a possible nominee forthe simply by.showing that the.biased

Supreme Court. subordinate reported any factual
Although' Me" information or had any other input

Connell was Ope -thatmayhaveaffectedthe employ­
posed byinllny meritaction. At.the other extreme
liberalgroups,he lies the4th Circuit, Whidi has
authored urian!: ~eject~dsubordlnatebias liability
mous opiniorisaltog¢ther,evenifthe biasedsubor- .
in. both cases din:ate plays a significant rolein'the
siding with the ". decision and exercises"substantial
employee claim, .... inl1\ience:" .

.ing unlawful Rejectingeachofthese extremes,
'---="'-----' discrimination thefOth Circitit:endorsedthe 7th
in both cases. In both cases,tvk- "Cif~~it'sinost .recent 'pronounce­
Connell provided an unusuallyhighrll(~~(oP. the topic in Lustv."$ealy,
leVel offactualdetailin whatcernes . !&:,/,?8:JF..3<i 580 (7thCif~2004), '.
across.as a desire toconveyloall whl ~olds that to p~evail,a

·§,1~~I.~..... ffi.S';.J
'. 9t~eqecentcasesrelat~:'toW~,'~#bordinat~'s : dis~rimul<ltory .re­
*vaillibilityofprevailingpaitYat1:of':'porf;gor,recommehdations'caused'
neys' fees when a case settles and; the adverseemploymentl,lction.
the scope cf the requirement that' In Shrum" v..c;i!y of Coweta,449 as .that clause was interpreted in
federal agencies insure that their E3d 1132 (10thCir. 2006),iiianothc EmploymentDivision v. Smith. 494
actiVii:l~ do not harmendangered' e('oPlp.lon'bY,McConnell. the 10th U.S. 872 (1990)." As the officerhad
specie~s: ' .,., Cit'c,~ita?4tesseda Sectiorit983ac-. produced facts sufficient to call.
, "., 'tion;~wughtbyawliceoijicerwho,intoquestiont~eneutrality of the
EiJl,ploYinentQisCritni.!latihIldaiih'&.I thatcharig'¢s in' rus,work policechief's act, however, he was

..,,'·c'schedillewerecalculatedto conflict nevertheless able to survive sum-
Ib:' eEOC v. BcrCoca~C()la Bot- with his' duties as a miulsterand mary judgment-rendering dictum

tling Co. ofL.A., 450FJd 476 (10th therefore violated the First Amend- the 10thCircuit'sviews onthe need
Cir, 2(06), McConnell weighed rrient. Relying on the 8th Circuit's for accommodation in these cases,
.in ,ou, the standards governing en bane opinion in Brown u: Polk It remains to be seen whether any
"subordinate. bias liability" under County, Iowa, 61 F.3d 650 (8th Cir. other circuits will follow the 8th
TitleVII. Subordinate bias liability 1995), the plaintiff claimedthat the Circuit in holding" that, despite
applies wherea biasedsubordinate; ,failure ofa government employer to Smith; the First Amendment re­
who.Iacksactualdecisioa making accommodatethe religious needsof quires government employers to
power, nevertheless influences an.employee, short of undue hard- d I' . I '

, . J accommo ate re IglOUS empoyees
the formal decision maker to take ship to the government employer, beliefs.

violates the FirstAmendment.
The10thCircuit, however, reject­

edthe 8th Circuit's reasoningthat
the First Amendment, in contrast
to Title VII. provides such protec­
tion. "[Tlhe mere failure of agov­
ernmentemployer to accommodate
the religious needsofan employee,
where the need for accommoda­
.tionarises from a conflict with a
neutral and generally applicable
employment requirement,does not
violate the Free Exercise Clause,
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