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Getting to the
Substance
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Alana B. Hoffman
and Ted M. Slchelman

F
ederal appellate courts
have recently created or
deepened conflicts of au­

. .thority on important ques­
tions relating to sovereign immu­
nity, employment law and civil and
appellate procedure. Although the
cases raise different points of sub­
stantive law, the theme common to
all is the rejection ofproceduralar­
guments that would prevent courts
from addressing the substantive
merits ofa plaintiff's claims.

Sovereign Immunity

In Marceau v. Blackfeet Housing
Authority, 455. F.3d 974 (9th Cir.
2006), a group of Native American
homeowners and lessees sued the
Departmentof Housing and Urban
Development and the Blackfeet
Housing Authority (a tribal hous­
ing authority) for alleged shoddy
and health-hazardous construction
of their homes. Under a HUD pro­
gram designed to assist low-income
Native Americans to build homes,
the Blackfeet Tribe established
the Blackfeet Housing Authority to
assist HUD in the buildingprocess.
Under the SupremeCourt'sdecision
inKiowa Tribe ofOkla. v. Mfg. Techs.
Inc., 523 U.S. 751 (1998), a Native
American tribe and its subdivisions
enjoy sovereign immunityfromsuit
unless the tribe or Congresswaives
that immunity.

In its enabling ordinance, the
Blackfeet Housing authority
provided "irrevocable consent to
allowing the Authority to sue and
be sued its corporate name, upon
any contract, claim or obligation
arising out of its activities ... and
hereby authorizes the Authority

to agree by contract to waive any
immunity from suit which it might
otherwise have."

Because this language is derived
from HUD's model ordinance and
is present in the enablingordinanc­
es of many other tribal housing
authorities, the circuit courts have
interpreted it in several cases. The
8th Circuit generally has held that
such a clause is sufficientalone to
waive immunity, although in one
seemingly aberrant case, Dillon v.
Yankton Sioux Housing Authority,
144 F.3d 581 (8th Cir. 1998), the
court required an express con­
tractual waiver of immunity.in ad­
dition to the ordinance. In Garcia
v. Akwesasne Hous. Auth., 268 F.3d
76 (2nd Cir_ 2001), the 2nd Circuit
held that such a clause waives im­
munity only in tribal courts, not in
federal courts. In Marceau, the 9th
Circuit found that this clause was
sufficient to waive the authority's
immunity in federal court, joining
the majority of precedent in the
8th Circuit but splitting with the
2nd Circuit.

Employment Law

Before initiating a Title VII dis­
criminationsuit, a privateemployee
must file a charge with the Equal
Employment Opportunity Com­
mission, giving the commission
an opportunity to investigate the
charge,and must waitto receiveno­
tification that the commission does
not intend to sue. 42U.S.c. Section
~000e-5. The commission's regula­
tions also require the complainant
to cooperate in the investigation
of the charge. 29 C.F.R. Section
1601.15(c).

The 10th Circuit has held that
failure to cooperate in good faith
bars a complainant from suing un­
der Title VII once the commission

has declined to pursue the claim.
Shikles v. Sprint/United Mgmt.
Co., 426 F.3d 1304 (2005) ("[W)e
and other courts have ruled that a
claimant must cooperate with the
EEOC in order to exhaust his or
her administrative remedies under
TitleVII").

In Doe v. Dairy, 456F.3d704(7th
Cir. 2006), the 7th Circuit rejected
the 10th Circuit's rule as inconsis­
tent with the language of Title VII
and with a recent statement by the
Supreme Court that Title VII does
not "makereference to the concept
of exhaustion" (citing Woodford v.
Ngo, 126S.Ct. 2378 (2006).

Although acknowledging that the
absence of a noncooperation bar to
suit would give Title VII plaintiffs
"less incentive to cooperate with
the Commission," the 7th Circuit
noted that there was no evidence of
sucha problemand that, contrary to
advocatingforsuch abar, the EEOC
"has expressed its disagreement
with the Tenth Circuit's position in
a series ofamicuscuriae briefs."

Civil Procedure: Removal

The federal removal statute, 28
U.S.C. Section 1441, allows a de­
fendant to remove an action over
which there is federal jurisdiction
from state court to federal court.
Where federaljurisdiction is based
on diversity of citizenship, how­
eyer;an action "shall be removable
only if none of the .., defendants
is a citizen of the State in which
such action is brought." 28 U.S.c.
Section 1441(b). The courts have
split over whether violation of this
"forum defendant rule" is a proce­
dural defect in the removalprocess
which must be raised within 30
daysof removal(see 28USC. Sec­
tion 1447(c» or whether it is a non­
waivable jurisdictional defect that
requires remand to the state court
even if the plaintiff does not object
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