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Circuit Splits
Affect Conflicts
OfAuthority
By Laura W. Brill, Alana B. Hoffman,
Ted M. Sichelman, Jonathan P. Steinsapir

Federal circuit courts in April created or
deepened conflicts of authority on sig­
nificant matters ofinterestto thebusiness

community, among them a case involving rela­
torsinquitamactions challenging fraud against
the federal government.

Othersignificant circuit splits include matters
relating to thefederal Truthin
Lending Act, the treatment of
shipping agreements in fed­
eral bankruptcy law, and the
scope of sovereign immunity
in actions under the Federal
TortClaims Act.

False ClaimsAct

The False Claims Actim­
posesliability on thosewho defraud the federal
government. A well-known provision of the act
provides forso-called quitamactions, thatis,ac­
tions inwhich a private citizen suesin thename
of the United Statesand is allowed to share in
anyrecovery bythe United States. See31 U.S.C.
Section 3730(b).

To discourage opportunistic parties from
instituting qui tam actions, the act prohibits
(with some exceptions) qui tam actions based
on certain publicly disclosed fraud allegations:
"No court shall have jurisdiction over an ac­
tion under this section based upon the public
disclosure of allegations or transactions in a
criminal, civil, or administrative hearing, in a
congressional, administrative, or Government
[General) Accounting Office report, hearing,
audit, or investigation, orfrom the news media."
31 U.S.C. Section 3730(e)(4)(A).

In U.S. ex reI. Haight v. Catholic Healthcare
West, 445 F.3d 1147 (April 19, 2006), the 9th
Circuit addressed whether information dis­
closed pursuant to a Freedom of Information
Actrequest constituted suchapublic disclosure.
The courtheld that it was not sucha disclosure
because a Freedom of Information Actrequest
does not resemble anyof the sourceslisted in
Section 3730(e)(4)(A). .

Further, the.court noted that holding that a
Freedom ofInformation Actrequestbars a qui
tam suitwould notfurther the purposes on the
bar ofqui tamactions basedonpublicly known
information: "While the government canbe ex-
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Texas Medical Center Regional Healthcare Sys­
tem,384F.3d 168 (2004).

pectedto be onnotice offraud when the allega- .
tions are contained in a publicdisclosuresuch.;
as an administrative or congressional hearing,
when responding to a [Freedom ofInformation
Act] request, the government need not assimi­
late the information contained in the requested
documents."

The court noted that its decision created a
circuitsplitonthe issue, because the 3rdCircuit
held that when information forming the basisof
a qui tam action has been disclosed previously
in a Freedom ifInformation Actrequest, thequi
tam action is barred. U.S. exrel. Mistick PBTv.
Housing Authority ofCity ofPittsburgh, 186 F.3d
376 (1999) (Alito) ("the disclosure of informa­
tion in response to a [Freedom of Information
Act] requestisa public disclosure").

The 5th Circuit is aligned with the 3rd in
finding that qui tam actions based on informa­
tion discovered in Freedom of Information Act
requests are barred. U.S. exrel. 'Reagan v. East

Truth in LendingAct

Under the Truth in Lending Act, 15 U.s.C.
Section 1601, et seq.,ifa lender doesnotcomply
with certain disclosure requirements in a loan
transaction secured bya borrower's principal
dwelling, the borrower may rescind the loan
agreement up to three-years afteritwasmade.

The Truth-in Lending Act provides that in
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rescinding the loan agreement, the lender's
security interest in the home is released and
the lender mustrefund certain feespaid by the
borrower when the transaction was entered into.
In Barrett v. JP Morgan Chase Bank NA., 445
F.3d 874 (AprU18, 2006), the 6th Circuit ad-­
dressed whether refinancing the original loan
extinguishes the right to rescind. Following a
9thCircuit case, King v. California, 784 F.2d 910
(1986), the District Courtheldthat when a loan
is refinanced, a borrower loses his or her right
to rescind the agreement because the original
agreement nolonger existsandthus"therewas
nothing leftto rescind."

The 6th Circuit reversed the District Court
and rejected the 9th Circuit's analysis because
the actallows rescission ofthe entireloantrans­
action, including fees previously paid, not just
rescission of a lender's security interest. Bar­
rett. In so doing, the 6th Circuit agreedwith an
unpublished decision ofthe District ofColumbia
Circuit, which alsohadrejected the9th Circuit's
deci~on inKing. See.Duren v. First Government
fl{o,r;tJ.ia(B'~.'rJ,dltf.,iJe~lors Corp; 221F.3d.195 (D.C;.
Cir, une I, .:;000). .

Federal Courts - SovereignImmunity

TheFederal TortClaims Actwaives thesover­
eignimmunity of the U.S. government to allow
private partiesto suefora wide variety oftorts
committed by the.United Statesand its agents.
At issue inT.L.v. U.S., 443F.3d. 956 (8th Cir.
April6,2006), amalpractice-suit againstdoctors
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